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approbation^ tiiaii the restoration of Cliarles IL Nor can this 
be attributed to the usual fickleness of the multitude. 
For the late g^overnment, whether under the uarlia- 

sloration. i " i i ^ 

meiit or tiie protector^ had never obtained the sanc- 
tion of popular consent, nor could have subsisted for a «lay 
without the support of the army. The king’s return seemed 
to the people the harbinger of a real liberty, instead of that 
bastard common wealth vrliich had insulted them with its 
name ; a liberty secure from enormous assessments, which, 
even when lavTiilIy imposed, the English liad always paid 
with reluctance, and from the insolent despotism of the 
soldiery. The young and lively looked forvrard to a release 
from the rigours of fanaticism, and were too reedv to ex- 
change that hypocritical austerity of the late times for a 
licentiousness and impiety that became characteristic of the 
present. In this tumult of exulting hope and joy, tliere 
much to excite anxious forebodings in calmer men ; and it 
by no means safe to pronounce that a cliauge so g'ene- 
rally demanded, and in most respects so expedient, could be 
effected without very serious sacrifices of public and parti- 
cular interests. 

Four subjects of great importance, and some of them very 
Proceedings difficult, occupied the convention parliament from 
vLulorplik the time of the king’s return till their dissolution in 
iiament, foHowiiig December ^ a general indemnity and 

legal oblivion of all that had been done amiss in the late iii- 
terruptioii of government ; an adjustment of the claims for 
reparation whicli tlie crown, the church, and private royalists 
had to prefer ; a provision for the king’s revenue, consistent 
with the abolition of military tenures ; and the settlement of 
the church. These were, in effect, the articles of a sort of 
treaty between the king and the nation, witliout some legisla- 
tive provisions as to which, no stable or tranquil course of 
law could be expected. 

The king, in his well-knonai declaration from Breda, 
Actnfin. th'i'tcfi the 14th of April, had laid down, as it vrere, 
deinnity. certain bases of his restoration, as to some points 
■ which he knew to excite mucli apprehension in EiiglaiKL 
One of these was a free and general pardon to all his sub- 
jects, saving only such as should be excepted by parliament. 
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It had always been the king’s expectation, or at least that of 
his chancellor, that all \Yho had been immediately con- 
cerned in his father’s death should be delivered* * * § ^ up to iIk? r< ;.^:c:des 
punishment'^; and, in the most unpropitious state 
of his fortunes, while making all professions of pardon and 
fav'our to different parties, he had constantly excepted the 
regicides, t Monk, however, had advised, in his first mes- 
sages to the king, that none, or at most not above four, 
should be excepted on this account and the commons voted 
that not more than seven persons should lose tl^e benefit of 
the indemnity, both as to life and estate. § Yet, after having 
named seven of the late king’s judges, tlie)^ proceeded in a 
few days to add several more, who had been concerned in 
managing his trial, or otherwise forward in promoting his 
death, 1| They went on to pitch upon twenty persons, whom, 
on account of their deep concern in the transactions of the 
last twelve years, they determined to affect with penalties, 
not extending to death, and to be determined by some future 
act of parliament. ^ As their passions grew warmer, and 


* Life of Clarendon, p. 69. 

f Clar. State Papers, iii. 427. 529. 
In fact, very few of them were likely to 
be of use ; and the exception made his 
general olfers appear more sincere, 

Clar. Hist, of Rebellion, viL 447. 
Ludlow says tliat Fairfax and Northum- 
berland were positively against the pu- 
nishment of liie regicides, vol. iii. p. 10. j 
and that INTonk vehemently decl.'ired at 
first against any exceptions, and after- 
wards prevailed on the house to limit 
them to seven, p. 16. Though Ludlow 
was not in England, this seems very pro- 
bable, and is confirmed by other authority 
as to iMonk. Fairfax, who hod sat one 
day himself on the king’s trial, could 
hardly with decency concur in the pu- 
nishment of those who went on. 

§ Journals, May 14. 
j| June 5, 6, 7. The first seven tvere 
Scott, Holland, Lisle, Bark.steacl, Harri- 
son, Say, Jones. They went on to add 
Coke, Broughton, Dendy. 

^ These were Lemliall, Vane, Burton, 
Keble, St. Jolui, Ireton, Haslerig, Syden- 
ham, Desborough, Axtell, Lambert, Pack, 
Blackwell, Fleetwood, Pyne, Dean, Creed, 
Nye, Goodwin, and Cobbet ; some of 


them rather insignificant names. Upon 
the words that “ twenty and no more ” 
be so excepted, two divisions took place, 
160 to 3 31, and 153 to 1.35 ; the presby- 
terians being the majority. June S. Two 
other divisions took place on the names 
of Jjontliall, carried by 21.5 to 3 26, and 
of Whitelock, loy.t by 175 to 134. An 
otlu r ino'iion was rnnde .afioux avds against 
Vv'hhelock by Pryuiic, lUiir.-'.n was i>r- 
dered to be proseculed separately from 
the twenty ; so tr.nt they already broke 
their resolution. Kc was pul in ciismdy 
or the serjeant-at-arms, aad releasee], De- 
cember 17. Andrew' Marvell, his friend, 
soon aftcrwriUs complained that fees to 
the arnouist of 150 pxuiuds had been ex- 
torted from him ; but Finch answered 
that Milton had been CrGinwcH’s secre- 
tary, and deserved hanging. IVa'l. Hist, 
p. 162. Lenthall had taken some share 
in the restoration, and ejiUTcd into cor- 
rcs])ondence with the king's advisers a 
little uerore- Clar. State PapL-rs, iii, 711. 
720. Kennet’s Register, 762. But the 
royalists never could for-givc his having 
put the question to the vote on the ordi- 
nance for trying the late king. 

2 
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tlie wishes of the court became better known, tliey came to 
except from all benefit of the iiidemnitj' such of the king^s 
judges as had not rendered tiieuiselves to justice according 
to the late pi-oclainationA^' In this state the I'lll of mdemnit)- 
and oblivion was sent up to the lords, t But in that house, 
the old royalists had a more decisive prepmiihn'ancc than 
among tlie commons. Tiie\’ voted to except all v ho had 
sig'iied^the death- vvTin'ant against Cluirles the hirst, or sat 
when sentence was proiioiineed, and five others by name, 
Hacker, Vane, Lambert, Haslerig, and AxtelL Tliey strmd^ 
out, on the other hand, the clause reserving Leiithall and rlu^ 
rest of the same class for future penalties. Tliey made other 
alterations in the bill to render it more severei; and w'itli 
these, after a pretty long delay, and a positive message from 
the king, requesting them to hasten their proceedings, (an 
irregularity to wdiich tliey took no exception, and Avhich in 
the eyes of the nation was justified by the circumstances,) 
they returned the bill to the commons. 

Tlie vindictive spirit displayed by the upper house w’-as 
not agreeable to the better temper of the commons, wliere 
the presbyterian or moderate party retained great iuihienceo 
Though the king^s judges (sucli at least as had signed the 
death-warrant) were equally guilty, it was consonant to tlie 
practice of all liimiane governments to make a selection for 
capital penalties j and to put forty or fifty persons to deatli 
for that offence seemed a very sanguinary course of procaHul- 
iug', and not likely to promote the conciliation and ohlii- ion 
so much cried uj). But there was a yet stronger objection 
to this severity. T'lie king had published a proclamation, in 
a few days after liis landing, commanding his father’s judges 
to render themselves up within fourteen days, on pain of 
being excepted from any pardon or indemnity, either as to 

* June 30. This wns carried without wealth, Havniiton, Holland, Capd, and 
a division. Eleven were afterwards cx- Derby, the privilege of naming each one 
cepted by name, as not having rendered person (among the regicides) to be exe- 
themselves, July 9. euted. This was done in the tliree last 

f July II. instances; but lord Denbigh, as Hainii- 

I The worst and most odious of their ton’s kinsman, nominated one v.-lio was 
proceedings, quite unworthy of a Chris- dead ; and, on this being pointed out to 
tian and civilized assembly, was to give him, refused to lix on another. Journal, 
the next relations of the four peers who Aug. 7. Ludlow, iii. 34. 
bad been executed under the common- 
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tlieir lives or estates. Many had voluntarily come in, having' 
put an obvious construction on this proclamation. It seems 
to admit of little questiooj that the king’s faith was pledged 
to those persons, and that no advantage could be . taken ot 
any ambiguity in the proclamation, Avithout as real perfidious- 
ness as if the words had been more express. Tliey were at 
least entitled to be set at liberty, and to have a reasonable 
time allowed for making’ their escape, if it were determined to 
exclude them from the indemnity.'* The commons 
Av’Ci'e more mindful of the king'’s honour and their bcf^Sn?!'- 
own than his nearest adAusers.t But the violent 
royalists Arere gaining ground among them, and it ended in 
a coir.promise. They left Hacker and Axtell, Avho had been 
prominently concerned in the king’s death, to their fate. 
They even admitted the exceptions of Vane and Lambert; 
contenting themselves Avith a joint address of both houses to 
the king, that, if they should be attainted, execution as to 
their lives might he remitted. Haslerig was saved on a divi- 
sion of 141 to 116, partly through the intercession of Monk, 
who had pledged his vrord to him. Most of the king’s 
judges AA^ere entirely excepted ; but Avith a proviso in faAmur 
of such as had surrendei’ed according to the proclamation, 
that the sentence should not be executed wdthout a special act 
of pai’liameiit. $ Others AAwe reserA’ed for penalties not ex- 
tending to life, to be inflicted by a future act. About twenty 
enumerated persons, as Avell as those Avho had pronounced 


Lord Southampton, according to 
Ludlow, actually moved this in the bouse 
of lords, but was opposed by Finch, 
iil 43. 

t Clarendon uses some shameful chi- 
canery about this. Life, p. 69. ; and with 
that inaccuracy, to say the least, so ha- 
])iTN,iai to him, says, the parliament liad 
published a proclamation, that all who 
did not render themselves by a day named 
should be judged as guilty, and attainted 
of treason. ” The proclamation was })ub- 
Hshetl by the king, on the suggestion iu- 
tleed of the lords and commons, and the 
expressions -were what I have stated in 
the text. State Trials, v. 939. Somers 
Tiacts, vii. 437. It is obvious that by 
this mis-representation he not only throws 
the blame of ill faith off the king’s shoul- 

B 


dors, but puts the case of those who 
obeyed the proclamation on a very dif- 
ferent footing. The king, it seems, had 
always expected that Jione of the regicides 
should be sxiarcd. Rut why did he pu!>- 
lish such a proclamation ? Clarendon, 
however, seems to liave been against tiie 
other exceptions from tlie bill of indem- 
nity, as contrary to some expressions in 
the declaration from Breda, wliich had 
been inserted by JMonk’s advice ; and 
thus w'isely and honourably got rid of 
the twenty exceptions, which had been 
sent up from the commons, p. 133. The 
lower house resolved to agree witli il.ie 
lords as to those twenty persons, or rati’iev 
sixteen of them, i)y 1 97 to 1 02, Hollis, 
and Aiorricc tellliig tlie Ayes. 

I Stat. 12 Car. II. c. 11, 

3 



fi 


COXSriTrTIOXAL HISTORY OF EXGLAXD 


[Chap. XL 


seritenee of dearli in any of the late illegal high courts of 
justice, were rendered incapable of any civil or inilirary office. 
Tiius after three months^ delay, which had given room to dis- 
trust the boasted clemoncy and forgiveness of the ''ietiudous 
royjilists, the act of indemnity was finally passed* 

Ten persons snflered death soon afterwards for the murder 
Execution of of Cliaries the First ; and three more who had been 
re.,n.cKie5. geizcd ill Holland, after a considerable lapse of timeL^ 
There can be no reasonable groniKl for censuring eitlier the 
king or the parliament for their pnnishrnent ; excep.t that 
Hugh Peters, tliough a very odious fanatic, was not so 
directly implicated in the king'^s death as many who escaped ; 
and the execution of Scrope, who had surrendered iinder the 
proclamation, was an inexcusable breach of faith, t But no- 
thing can be more sopliistical tlian to pretend that such iner 
as Hollis and Annesley, who had been expelled from parlia- 
ment by the violence of the same faction who put the king 
to death, were not to vote for their or to sit in 

judgment on them, because they had sided with the commons 
in the civil war. t It is mentioned by many writers, and in 


* These were, in the first instance, 
Harrison, Scott, Scrope, Jones, Clement, 
Carew, all of whom had signed the war- 
rant, Cook, the solicitor at the high court 
of justice, Hacker and Axtell, who com- 
manded the guard on that occasion, and 
Peters. Two years afterwards, Downing, 
ambassador in Holland, prevailed on the 
states to give up BarksieacI, Corbet, and 
Okey. They all died with great con- 
stancy, and an enthusiastic persuasion of 
the righteousness of their cause. Siam 
Trials. 

Pepys says in his Diary, 3 3th October, 
1660, of Harrison, whose execution he 
witnessed, that “he looked as cheerful as 
any man could do in that condition.” 

f It is remarkable, that Scrope had 
been so particularly favoured by the con- 
vention parliament, as to be exempted 
together with Hutchinson and Lasceiles, 
from any penalty or forfeiture b}’- a special 
resolution. June 9. But the lords put 
in his name again, thougii they pointedly 
excepted Hutchinson ; and the commons, 
after first resolving that he should only 
pay a fine of one year’s value of his 
estate, came at last to agree in except- 


ing him from the indemnity as to life. 
It appears that some private conversation 
of Scrope had been betrayed, wherein 
he spoke of the king’s cleatli as he 
thought. 

As to Hutchinson, he had certainly 
concurred in the restoration, having an 
extreme dislike to the party who bad 
turned out the parliament in Oct. 3 669, 
especially Lambert. Thismaybe inferred 
from hi.s conduct, as \veU as by v.’hat Lud- 
low says, and Kennet in ids IL'gisrer, 
p. 169. His wife puts a .speech into his 
mouth as to his share in the king’s death, 
not absolutely justifying it, but. I sus- 
pect, stronger than lie \entured to use. 
At lea.st, the commons voted that he 
should not be excopteii from tiie indem- 
nity, “on account of his signal repent- 
ance,” which could hardly i)e predicated 
of the language she ascribes to him. 
Compare IVIrs, Hutchinson’s lUcinoirs, 
p- 367., with Commons’ Journals, June 9. 

I Horace Walpole, in hi.s Catalogue 
of Noble Authors, has thougiit fit to cen- 
sure both these persons for their pretended 
inconsistency. The case i.s however dif- 
ferent a.s to Monk and Cooper; and 
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the Journals^ that when Mr. Lenthall, son of the late speaker^ 
in the very first days of the convention parliament, was led 
to say that those who had levied war a;^-ainsr the king were 
as blamable as those who had cut off* his Iieaii, he received a 
reprimand from the chair, which the folly and dangeroas 
consequence of his position well deserved ; for such language, 
though it seems to have been used by him in extenuation of 
the regicides, was quite in the tone of the violent royalists/^’ 
A question, apparently fiir more difficult, was that of 
restitution and redress. Tlie crown lands, those of Kestitudon 
the church, the estates in certain instances of emi- dmrSmkf 
nent royalists, had been sold by the authority of the 
late usurpers ; and that not at very low rates, considering the 
precariousness of the title. This naturally secivied a material 
obstacle to the restoration of ancient rights, especially in the 
case of ecclesiastical corjiorations, whom men are commonly 
less disposed to favour than private persons. The clergy 
themselves had never expected that their estates would revert 
to them in full propriety ; and would probably have been 
contented, at the moment of the Icing’s return, to have granted 
easy leases to the piircliasers. Nor were the house of com- 
mons, many of whom were interested in these sales, inclined 
to let in the former owners without conditions. A bill was 
accordingly brought into the house at the begiiiiiing of the 
session to connnu sales, or to give indemnity to th(‘ pur- 
chasers. I do not find its provisiojis more ]rurticii]:ir]y stated. 
The zeal of the royalists soon caused the crown lands to be 
excepted.t But the house adhered to the principle of com- 
position as to ecclesiastical property, and kept the bill a long 
time in debate. At tlie adjournment in September, the 
chancellor told them, his majesty had thought much upon 


perliaps it may be thought, tliat men of 
more delicate sentiments than either of 
these possessed, would not have sat upon 
the trial of those with whom they had 
long professed to act in concert, though 
innocent of th.eir crime. 

^ Commons’ Journals, May T2. 1660. 
[Yet the balance of parties in the conven- 
tion parliament was so equal, that on a 
resolution tliat receivers and collectors of 
public money should be accountable to 


the king for ail monies received by tlieni 
since Jan. SO. 16dS-9, an amendment 
to substitute the year 1642-3 was carried 
against tlie presbyterians by 165 to 1 50. 
It was not designed that those who had 
accounted to the parliament should 
actually refund what they had received, 
but to declare, indirectly, the illegality 
of the pariiarnehtary authority. Com- 
mons’ Journals, June 2.] — 1845. 
t Pari. Hist. iv. 80. 
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the business, aiul done uiuch for the accomiiiodatioii of many 
particular ]>ersons, and doubted not but that, before they met 
aa*ain, a good jn'ogress would be made, so that the persons 
concerned would be much to blame if they receix'cd not full 
satisfaction ; promising also to advise with some of the com- 
mons as to that settlement.*^ These expressions indicate a 
design to take the matter out of the hands of parliament. 
For it was Hydef s firm resolution to replace the ehm-ini in 
tlie v/la>le of its property, without any other regard to the 
actual possessors than the right owners should scMn-ally think 
it equitable to display. And this, as may be supposed, proved 
very small. No furtlier steps were taken on the meeting of 
parliament after the adjournment ; and by the dissolution rlie 
parties av ere left to the common course of laAV. The church, 
tlie crown, the dispossessed royalists, re-entered triumphantly 
on their lands ; there were no means of repelling the owners^ 
claim, nor any satisfaction to be looked fo3* l.)y the purchasers 
under so defective a title. It must be owned that tin* fecility 
with which tliis was accomplished, is a striking testimony to 
the strength of the new government, and the concurrence of 
the nation. This is the more remarkable, if it be true, as 
Ludlow inform us, that the chapter lands liad been sold by 
the trustees a])poiiited by parliament at the clear income of 
fifteen or seventeen years’ purchase.t 

The great body however of the sufiering cavaliers, avIio 
had compounded for their delinquency under tlie or- 
cf llu* roy- dinances of the Long Parliament, or whose estates 
had been for a time in sequesti’ation, found no re- 
medy for these losses by any process of law. The act of 
indeimiity put a stop to any suits they might liave instituted 
against persons concerned in carrying these illegal ordinances 
into execution. They were compelled to put up Avitli their 
poverty, having the additional mortification of seeing one class, 
namely, the clergy, who had been engaged in the same cause, 


^ Pari. Hist, Iv. 129. 

*}• Memoirs, p. 229. It appears by 
some passages in the Clarendon Papers, 
that the church had not expected to come 
off so brilliantly ; and, while the restor- 
ation was yet unsettled, would have been 


content to give leases of their lands. 
F. ()20. 723. Hyde however was con- 
vinced that the church would be either 
totally ruined, or restored to a great lus- 
tre ; and herein he was riglit, as it turned 
out, P. 6' 14. 
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not alike in their fortune^ and many even of the vanquished 
republicans undisturbed in wealth which, directly or indi- 
rectly, they deemed acquired at their own expense.^' They 
called the statute. an act of indemnity for the king’s enemies, 
and of oblivion for his friends. They murmured at the ingra- 
titude of Charles, as if he were bound to forfeit his honour 
and risk his throne for their sakes. They conceived a deep 
hatred of Clarendon, whose steady adherence to the gi*eat prin- 
ciples of the act of indemnity is the most honourable act of his 
public life. And the discontent engendered by their dis- 
appointed hopes led to some part of the opposition afterwards 
experienced by the king, and still more certainly to the coali- 
tion against the minister. 

No one cause had so eminently contributed to the dissen- 

Sivttli-incnt 
oJ'ilie iM- 
venue. 

the value of money, and the exig'eircies, at least on some 
occasions, of the administration, lliere could be no apology 
for the parsimonious reluctance of the commons to grant sup- 
plies, except the constitutional necessity of -rendering them 
the condition of redress of grievances ; and in the present 
circumstances, satisfied, as they seemed at least to be, with i 

the securities they had obtained, and enamoured of tlieiv new 
sovereign, it was reasonable to make some further provision 
for the current expenditure. Yet this to be meted out | 

with such prudence as not to place him be5"ond the necessity I 

^ of fi’equent recinu'ence to their ai<L A committee ac- | 

cordiiigly appointed to consider of settling such a revenue 
on his majesty as may maintain the splendour and grandeur 
of his kingly office, and preserve the crown from want, and i 

‘ Life of Clarendoii, 9!). L’Estraiige. those M'-ho stood u|) for the laws w'ere I 

in a pamphlet printed before the end of abandoned to the comfort of an irro})arable 

1G60, coniplavns that the cavaliers were but honourable niin.’’ He reviles the 

neglected, the king betrayed, the creatures presbyterian niinisters still in possession, I 

of Cromwell, Bradshaw, and St. John and tells the king that misplaced lenity 

laden with olhccs and lionours. Of the was bis father’s ruin. Rennet’s Register, I 

indemnity he says, “ Tiiat act made the p. ii3r3. See, too, in Somers Tracts, ,| 

^ enemies to the constitution masters in vii. 517., ‘‘ The Hiirnblo Reprosen tat ioii ! 

eflect of the booty of three* nations, bating of the Sad Condition of the King’s j 

the crown and church lands, all w-hich Party.” Also, p. 557. | 

they miglit now call their own ; while 


sions between the crown and narliament in the two 

X 

last reigns, as the dis|.;roportioi» between the public 
revenues under a raijidiv increasi:w’ tluurociatiou in 
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from being undervalued by his lieiglibours/^ By their re- 
port it appeared that the revenue of Cliarles L from 1637 to 
Ki-l-l had amounted on an average to about 9OO3 0007,5 of 
vdiicli full 2OO5OOO/. arose from sources either not warranted 
bydaw or no longer available.* The house resolved to raise 
the present king’s income to IjSOOjOOO/. per annum ; a sum 
perhaps sufficient in those times for the ordinary charges of 
g-oveniment. But the funds assigned to ])roduce his revenue 
uSoori fell short of the parliament’s calculation, t 

One ancient fountain that had poured its stream into the 
Abolition royal treasury, it was now determined to close up 
tenurel!"^^ for evcr. The feudal tenures had brought with 
frantoi them at the conquest, or not long after, those in- 
instoad. US tlioy wci'e usually called, or emolurnents 

of signiory, which remained after the military character of 
fiefs had been nearly effaced ; especially the right of detain- 
ing the estates of minors holding in chivalry, without ac- 
counting for the profits. This galling burthen, incomparably 
more ruinous to the tenant than beneficial to the lord, it had 
long been determined to remove. Charles, at the treaty of 
Nevv^port, had consented to give it up for a fixed revenue of 
IOO3OOOZ. ; and this was almost the only part of that in- 
effectual compact which the present parliament were anxious 
to coiiiplete. The king, though likely to lose much |}atrou- 
age and influence, and vrliat passed with lawyers for a high, 
attribute of liis prerogative, could not decently refuse a com- 
mutation so evidently advantageous to the aristocracy. Xo 
great difference of o'pinion subsisting as to the exj)e(liency of 
taking away military teniu'es, it remained only to decide from 
what resources rise commutation revencae should spring. Two 
schemes were suggested ; the one, a permanent tax on la;nls 
held in chivalry (which, as distinguished from those in soccage, 
Vvere alone liable to the feudal burthens) : the otlicr, an excise 

* [CommonsMournals, Sept. -It. I 6 CO; I,200,000<''. voted by jjarliairseut. See 
wbieh I quotefrom Lettertotlie Hev/1'. his Dhin", March 1. i6’6-L Ralph, how- 
Carte” (in 1 749), p. 44. This seems to have ever, says, the income in iGo2 
been exclusive of ship-money.] — 1845. 1,120,593/., though the expenditure was 

f Commons’ Journals, September 4. 1,439,000/. P. 88. It appears probable 

1G60. Sir Philip V arwick, chancellor that the hereditary excise did not yet 
of the exchequer, assured Pepys that the produce much beyond its estimate. Id. 
revenue fell short by a fourth of the p, 20. 
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on beer and some other liquors. It is evident that the former 
was founded on a just principle, while the latter transferred a 
particular burthen to the cojnmunity. But the self-interest 
which so unhappily ])redominates even in representative 
assemblies, witli the aid of the courtiers, who knev’^ that an 
excise increasing with the riches of the country was far more 
desirable for the crown than a fixed land-tax, caused the 
former to be carried, though by the very small majority of 
two voices.^ Yet even thus, if the impoverishment of the 
gentry, and dilapidation of their estates through the detest- 
able abuses of wardship, was, as cannot be doubted, very mis- 
chievous to the inferior classes, the whole community must 
be reckoned gainers by the arrangement, though it might 
have been conducted in a more equitable manner. The 
statute 12 Car. IL c. 24^., takes away the court of wards, 
with all wardships and forfeitures for inacrriage by reason of 
tenure, all primer seisins, and fines for alienation, aids, 
escuages, homages, and tenures by chivalry without excep- 
tion, save the honorary services of grand sergeantry ; con- 
verting all such tenures into common soccage. The same 
statute abolisliGs those famous rights of purveyance and pre- 
emption, the fruitful theme of so many complaining parlia- 
ments ; and this relief of the people from a general burthen 
may serve in some measure as an apology for the imposition 
of the excise. This act maybe said to have wrought an im- 
portant change in the spirit of our constitution, by reducing 
what is emphatically called the ju'erogatis e of the crown, and 
which, by its practical exhibition in these two vexatious exer- 
cises of power, wardship and purve^/ance, kept up in tlie 
minds of the people a more distinct perception, as Vvell as 
more awe, of the monarchy, than could be felt in later 
periods, when it has become, as it we}'e, merged in the com- 
mon course of law, and blended Nvith tlie very complex 
mechanism of our institutions. This great innovation how- 
ever is properly to be referred to the revolution of 1641, 
which put an end to the court of star-chamber, and sus- 

* Nov. 21. 1660, 151 to 149. Pari, of what already was paid, by virtue of or- 
Hist. [It is to be observed, as some clinances under the commonwealth.]-— 
excuse of the commons, that the heredi- 18^5. 
tary excise thus granted was one moiety 
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peiulecl tlie feudal superiorities. Hence, with all the mis- 
conduct of tlie two last Stuarts, and all the tendency towards 
arhitrary |Kv\ver that their , government often dis])layed., we 
must perceive that the constitution had put on, in a very 
great degree, its modern character during that period ; the 
boundaries of prerogative were better understood ; its pre- 
tensions, at least in public, were less enormous ; and not so 
many violent and oppressive, cxn*taiiily not so many illegrd, 
acts w'ere committed towards individuals as under the tw'o 
first of tlieir family. 

In fixing upon 1, ‘200,000/. as a competent revenue for 

Army dis- crowii, tlie comiiioiis tacitl}^ gaNT", it to be imder- 

b:mded. gtood that a regular military force was not among 
the necessities for which they meant to provide. Tliey 
looked upon the army, notwithstanding its recent services, 
with that apiireliension and jealousy Avhieli became an En- 
glish house of commons. They were still supporting it by 
monthly assessments of RRd could gain no I'elief 

by the king’s restoration till tliat charge came to an end. A 
bill therefore was sent up to the lords before their adjourn- 
ment ill September, providing money for disbanding' the 
laud forcies. This was done during the recess ; the soldiers 
received their arrears with many fair words of praise, and 
the nation saw itself, with delight and thankfulness to the 
king, released from its heavy burthens and the dread of 
servitude.^* Yet Charles had too much knowledge of foreign 
countries, where monarchy flourished in all its plenitude of 
sovereign power under the guardian sword of a vStanding 
army, to . part readily until so favourite an iustrumeut of 
kings. Some of his counselloi's, and especially the duke of 
York, dissuaded him from disbanding; the army, or at least 
advised his supplying its place by anotlier. Tlie iinsertled 
state of tlie kingdom after so inomentons a revolution, tlie 
dangerous audacity of the fanatical party, vdiose enterprises 
were the more to be guarded against, because tlicy were 
founded on no such calciilatiou as reasonable men would 
form, and of which the insurrection of Venner in November, 

* The troops disbanded were fourteen foot in Scotland, besides garrisons. Jour- 
regiments of horse and eighteen of foot nals, Nov. 7, 
in England : one of horse and four of 
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I 66 O 3 fnniished an example, did niidoribredly appear a very 
plausible excuse for soniething more of a military protection 
to the g’overnineiit than yeomen of the guard and gentlemen 
pensioners. General Monk’s regiment, called the Coldstream, 
and one other of horse, were according'ly retained by the 
king in his service ; another was formed out of troops 
brought from Dunkirk ; and thus began, under the name of 
guards, the present regular army of Great Britain.'^' In 
16CS tliese amounted to about 5000 men; a petty force 
according to our present notions, or to the practice of other 
European monarchies in that age, yet sufficient to establish 
an alarming precedent, and to open a new source of con- 
tention between the supporters of power and those of free- 
dom. 

‘ So little essential innovation had been effected by twenty 
years’ interruption of the regular government in the common 
law or course of judicial proeeednngs, that, when the king 
and house of lords were restortRl to their places, little more 
seemed to be requisite than a change of names. But wliat 
■was true of the state could not be applied to the clnirch. The 
I’evolution there had gone much farther, and the questions of 
restoration and compromise were far more difficult. 

It w'ill be remembered that such of the clergy as steadily 
adhered to the episcopal constitution had been ex- ciergy re- 
pelled from their benefices by the Long Parliament their bene- 
under various pretexts, and chiefly for refusing to 
take the covenant. The new establishment was nominally 
preshyterian. But the presbyterian discipline and synodical 
government were very partially introduced ; and, ujioii the 
whole, the church, during' the suspension of the ancient laws, 
'^vas rather an assemblage of congregations than a compa<*t 
body, having little more unity than resulted from their com- 
mon dependency on the temporal magistrate. In t]}e time of 
Cromwell, wdio favoured the iiidependent sectaries, vscnie of 
that denoniination obtained livings ; but very few, I believe, 
comparatively, w'ho had not received either episcopal or 
j>resl)yterian ordination. The right of private patronage to 
benefices, and that of tithes, though continually menaced by 

^ Ralph, 35 .; Life of James, 447. ; Grose’s Military Antiquities, i. 61, 
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die .ui(.>re vi(j]ent party, .subsisted mthoiit alteration. Mean- 
till* o|.iiscopal luiiiisters, tbougli excluded from legal 
to*u*ration along with papists, by the iiistriiment of govern- 
irieut under wliicli Cromvrell professed to hold his power, 
obtaiucd, in general; a suffieient iiululg'eiiee for the exerci.se 
of their faiK‘ti«.}ii. Once, indci^d, on discovery of the roy- 
alist conspiracy in 1655, he published a severe ordinance, 
forbidding' every ejected minister or fellow of a college to 
act as domestic chaplain or sehoohiiaster. But this was 
coujiled Avirh a promise to sliow as much tendernes.s as 
might consist mth die safety of the nation towards such 
of the said persons as should give testimony of their good 
afleetioii to the government ; and, in point of fact, this 
ordinance \vas so far from being rigorously observed, that 
episcopalian conventicles were openly kept in London. t 
Ci'ouiwell was of a really tolerant disposition, and tliere 
laid jierliaiis, on the wdiole, been no period of equal duration 
wiierein tlie catholics themselves suffered so little molesta- 
tion as under the protectorate, t It is well known that 
he permitted the settlement of Jews in l-higland, after an 
exclusion of nearly three centuries, in spite of the denun- 
ciations of some bigoted churchmen and lawyers. 

The presbyterian clergy, thougli co-operating in the king^s 
Hope.s of restoration, experienced very just a|)prehensions of 
tedllp'iSn the church they had supplanted ; and this was in 
the£ij)g. great motive of the restrictions that party 

was so anxious to impose on him. His character and senti- 
ments were yet very imperfectly known in England; and 
much pains were taken on both sides, by short |)amphlets, 


« Heal, 429. 444. 

f Neal, 47 1. Pepys’.s Diary, ad init. 
Even in Oxford, about 300 episcopalians 
used to meet every Sunday with the con- 
nivance of Dr. Owen, Dean of Christ 
Church. Orme's Life of Owen, 1S8. It 
is somewhat bold in Anglican writers to 
complain, as they now and then do, of the 
persecution they suffered at this period, 
when we consider what had been the con- 
duct of the !>ishop.s before, and what it 
was afterwards. I do not know that any 
member of the church of England was 
imprisoned under the commonwealth, ex- 


cept for some political reason j certain it 
is that the gaols were not tilled with 
them. 

I The penal laws were comparatively 
dormant, though two priests .sufFered 
death, one of them before the protector- 
ate. Butler’s Mem. of Catholics, ii. IS, 
But in IGdo Cromwell issued a procla- 
mation for Liie execution of these statutes ; 
which seem.c to have been provoked by 
the prosecution of th.e Vaudois. White- 
iocke teils us he opposed it, 625. It w-as 
not acted upon. 
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panegyrical or defamatory, to represent him as the best En- 
glishman and best protestant of the age, or as one given up 
to profligacy and popery/^^ The caricature was, we 

must now acknowledge, more true than the other; but at that 
time it was fair and natural to dwell on the more pleasing 
picture. The presbyterians remembered tl-a: he was vrhat 
they called a covenanted king ; that is, that, for the sake of 
the assistance of the Scots, he had submitted to all the 
obligations, and taken all the oaths, tliey thought fit to 
impose, t But it was 'well known that, on the failure of 
those prospects, he had returned to the church of England, 
and that he surrounded by its zealous adherents. 

Charles, in his declaration from Breda, promised to grant 
liberty of conscience, so that no man should be disquieted or 
called in question for differences of opinion in matters of 
religion which do not disturb the peace of the kingdom, and 
to consent to such acts of parliament as should be offered for 
him for confirming that indulgence. But he was silent as to 
the church establishment ; and the preshyterian ministei’s, 
who went over to present the congratulations of their body, 
met ^vith civil language, but no sort of encouragement to 
expect any personal compliance on the king’s part with their 
mode of worship.! 


^ Several of these appear in Somers 
Tracts, vol. vii. Tiie Icing’s nearcstfriends 
wiivQ ot‘ course not backward in praising 
him, though a little at the expense of 
their consciences. “ In a word,” says 
Hyde to a correspondent in 3 659, “ if 
being the best protestant and the best 
Englisbinaivof the nation can do the king 
good at home, he must prosper with and 
by his own subjects.” Ciar. Slate Papers, 
541. Morley says he had been to see 
jiidgo Hale, who asked him (paestions 
nboiit tlie king's cIi.t racier and firmness 
in the protestant religion. Id. 766. Mor- 
ley’s exertions to dispossess men of the 
notion that the king and his brother wore 
inclined to popery, are also mentioned by 
Kennet in his Register, 818.; a book 
containing very copious information as to 
this particular period. Yet Morley could 
hardly have been with.oiit sti'ong suspi- 
cions as to both of them. 

f He had written in cipher to secretary 


Nicholas, from St, Johnston’s, Sept. 3. 
1 650, the day of tlie battle of Dunbar, 
“ Nothing could have coiitinned me more 
to the church of England than being here, 
seeing tlieir hypocrisy.” Suppleinont to 
Evelyn’s Diary, 333. The whole letter 
shows that he was on the point of giving 
bis new friends tlie slip ; as indeed he at- 
tempted soon after, in what was called 
the start, Laing, iii. 466. 

t [Several letters of Sharp, tlien in 
London, are publislied iji Wodrow’s 
‘‘ History of the CinircJi of Scotland,” 
which I quote from Kenr.et’s Register. 
“ I see clearly,” he writes on June 
10., “the General will not stand by the 
presbyterians; they talk of c!osii:g v.iih 
moderate episcopacy for fear cn' worxc.” 
And on June 26,, “ All is wrong here as 
to church affairs. Ej)i.scopacy will be 
settled here to the height; tlieir lands 
wdll be all restored. None of the presby- 
terian way here oppose this, but mourn 
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TIk? inoderate J^arty in the roiivenrioii parliament, tlieng'li 
PKyecfstbra titelv of the presl^yteriuii iiuej'est, saw the 

cawpmmi^e. poniiittiiig- an (vp|>resse«l body of ehiirch- 

Hieii to rt^gaiii their su|M‘ri{>rity witliout sou'ie restraint, Tlu^ 
actual incvniibents of heneihrs were, on the winkle, a re- 
spectable iiiul even exemplary class, niost of v’liom ccjuld not 
be reckoned answerable for tiu.^ dicitsrt.s of their title. 

But the e]e<Xed niiiiisters of the Aiighcan church, who had 
eiulured f(rr their attacliment to its discipliiie and to thie 
crown so niariV years of poverty and ]n‘ivativai, stoc>d in 
a still more favourable ligiit, and liad an exhleiit claim 
to restoration. The convmoiis accordingly, before tlie king^s 
return, prepared a bill for coufirniing and restoring minisrers ; 
With the twofold object of replacing* in their beiieliees, but 
without their legal right to the intermediate profits, the 
episcopal clergy who by ejection or forced surrender had 
made way for intruders, and at the same time of establishing 
the possession, thougii originally usurped, of those against 
whom there was no claimant living to dispute it, as well as 
of those who liad been presented on legal vacancies/^' This 
act did not pass W'itliout opj)Osition of the cavaliers, who 
panted to retaliate the persecution that had afflicted tlieii* 
churclnt 

This legal security, however, for the enjoyment of their 
livings gave no satisfaction to the scruples of conscientious 


in secret,” “ The generality of rla.- nee- 
pie arc floiing after prelacy and ‘^r- 
vice book.” lie found to his cost that it 
was much otheinyise in Scotland.] — 1S45- 
* 12 Car. IL c. 17, It is quite clear 
that an usurped possession w-as eontinned 
by this act, where the lawful incusubeiit 
was dead ; though Burnet intimates [tiiat 
this statute not having been contirmed by 
the next parliament, those who had origin- 
ally come in by an unlawful title, were ex- 
pelled by course of law. This I am inclined 
to doubt, as such a proceeding would 
have assumed the invalidity of the laws 
enacted in the convention-parliament. 
But we fmd by a case reported in 1 Ven- 
tris, that the judges would not suffer 
these acts to be disputed.] — 1845. 

t Pari. Hist. 94. The chancellor, in 
his speech to the houses at their adjourn- 


ment in September, gave them to xindcr- 
stand that this bill was not qnllc sritiH- 
factory to the court, who preferred tlie 
confirmation of ministers by particular 
letters patent under the great seal ; that 
the king’s prez’ogative of dispensing wirh 
acts of parliament might not grow into 
disuse. 3Iany got the additional sccxu’ity 
of such patents ; whicli proved of service 
to them, wlien the next parliameiii, did 
m)t think fit to coiitirm this important 
statute. Baxter says, p. 24 1 ., some got 
Jetters patent to turn out the jxossessors, 
where the former incumbents were dead. 
These must have been to benences in tlie 
gift of the crown ; in other cases, letters 
patent could have been of no eiTect. I 
have found this eenfirmed bvthe Journals, 
Aug. 27. 1660. 



Cha.il— 1660-73.] FllOlU HENRY VII. TO GEORGE TI. 


17 


niei). Tlie episcopal discipline, the Anglican liturgy and 
cerenionies, having never been abrogated by law, revived of 
course with the constitutional monarchy ; and brought with 
them all the penalties that the act of uniformity and other 
statutes had iiifiicred. The non-confonriing* clergy threw 
themselves on the king’s compassion, or gratitude, or policy, 
for relief. Tlie independents, too irreconcilable to the esta- 
blished church for any scheme of comprehension, looked onij ^ 
to that liberty of conscience which the king’s declaration 
from Breda had held forth. ^ But tiie presbyterians sootlied 
tiunnselves with hopes of retaining their l)enefices by some 
compromise with their adversaries. They had never, gene- 
rally speaking, embraced the rigid principles of the Scottish 
clergy, and were willing to admit what tliey called a mo- 
derate episcopacy. Tliey oiSered, accordingly, on the king’s 
request to l^now’ their terms, a middle scheme, usually deno- 
minated Bishop Usher’s Model ; not as altogether approving 
it, but because they could not hope for any thing nearer to 
their own views. This consisted, first, in the appointment of 
a sutfragan bishop for each rural deanery, holding a montlily 
synod of the presbyters within his district ; and, se(*.ondly, 
in an annual diocesan synod of suffragans and 7'ep!'esentali^^es 
of the presbyters, under the presidency of the bishop, and 
deciding upon all matters before them by plurality of suf- 
frages.'!' This is, I believe, considered by most competent 
judges as approaching more nearly than our own system to 
the usage of the primitive church, which gave considerable 
influence and superiority of rank to the bishop, uuthout 
destroying the aristocrat! cal character and co-ordinate juris- 
diction of the ecclesiastical senate.f It lessened also the 

* Upon Vcnncr’s insuiTection, though to the state. Collier, 872. But this was 
the sectaric?.s, and espeeially the indepcn- false, as they well knew, and designed only 
dents, published a. declaration of their to produce an effect at court ; for the ob- 
abhorrence of it, a pretext was found tor jections were not grounded on reasoning’, 
issuing a proclamation to shut up the but on a presumed positive institution, 
conventicles of the anabaptists and qua- Besides v/hich, the argument cut against 
kei's, and so worded as to reach all others, themseives : for, if the English coiistitu- 
Kennet’s Register, 357. tion, or something ainilogous to it, had 

t Collier, 869. 871. ; Baxter, 232. 23S. been established in the church, their ad- 
The bishops said, in their answer to the versaries would have had all they now 
presbyterians’ proposals, that the. objec- asked. 

tions against a single person’s adininistra- Stillingfiect’s Irenicum. King's Tn- 

tion in theclnireh were equally applicable qiiiry into the Con.stitution of the Prinii- 
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incoiiveBiences supposed to result from die great extent of 
some English dioceses. But, though such a system w'as 
inconsistent with that parity which the rigid presbyterians 
maintained to be indispensable, and those who espoused 
it are reckoned, in a theological division, among epis(:o[)al]ti.n>3 
it \vas, in the eyes of equally rigid churchmen, little Inurer 
than a disguised presbytery, and a real subversion of the 
Anglican hierarchy. 

The preshyterian ministers, or rather a fen" eminent per- 
sons of that class, proceeded to solicit a revision of dm 
liturgy, and a consideration of the nimieroiis objections which 
they made to certain passages, wliile they admitted the hnv- 
fulness of a prescribed form. They implored die king also 
to abolish, or at least not to enjoin as necessary, some of 
those ceremonies which they scrupled to use, and whieli in 
fact had been the original cause of their schism ; the surplice, 
the cross in baptism, the practice of kneeling at the com- 
munion, and one or two more. A tone of humble supplica- 
tion pervades all their language, which some might indi- 


tive Church. The former work was pulf- 
lished at this time, with a view to moderate 
the pretensions of the Anglican party, to 
which the author belonged, by showing : 

1, That there are no sufficient data for 
determining with certainty the form of 
church-government in the apostolical age, 
or that w'hich immediately follow'ed it ; 

2, That, as far as we may probably con- 
jecture, the primitive church was framed 
on the model of tlie synagogue ; that is, a 
synod of priests in every congregation, 
having one of their own number for a 
chief or president ; .*3. Tliat there is no 
reason to consider any part of the aposto- 
lical discipline as an invariable model for 
future ages, and that much of our own 
ecclesiastical polity cannot any way pre- 
tend to primitive authority ; 4. That this 
has been the opinion of all the most emi- 
nent theologians at home and abroad ; 
5. That it would be expedient to intro- 
duce various modifications, not on the 
whole much different from the scheme of 
Usher. Stillingfleet, whose work is a re- 
markable instance of extensive learning 
and mature judgment at the age of about 
twenty- three, thought fit afterwards to 
retract it in a certain degree j and towards 


the latter part of his life gave into more 
high-church polities. It is true that the 
Trenicum must have been composed with 
almost unparalleled rapidity for such a 
work ; but it shows, as far as I can judge, 
no marks of precipitancy. The bi<'»gra~ 
phical writers put its publication in 1 6\59 ; 
but this must be a mistaken it could not 
have passed the press on the 2-Itli of 
March, IGGO, the latest day which could, 
according to the old style, have admittcil 
the date of 1G59, as it contains allusions 
to the king’s restoration. 

* Baxter’s Life. Neal, [The episco- 
palians, according to Baxter, were of 
two kinds, “ the old common moderate 
sort,” who took episcopacy to be good, 
but not necessary, and owned the other 
reformed to be true churches ; and those 
who followed Dr. Hammond, and were 
very few : their notion was that pres- 
byters in Scripture meant bis’nojjs exclu- 
sively, and they set aside the reformed 
churches. But those few, “ by their 
parts and interest in the nobility and 
gentry, did carry it at last against the 
other party.” Baxters Life, nart 2. 
p. 149.]— IB45. 
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viclioiisly contrast with their unbending haughtiness in pros- 
perity. The bishops and other Anglican divines, to whom 
their iiroposi lions were referred, met the offer of capitulation 
with a scornful and vindictive smile. They held out not the 
least overture towards a compromise. 

The king, however, deemed it expedient, during the con- 
tinuance of a parliament, the majority of whom were desi- 
rous of union in the church, and had given some indications 
of their disposition'^, to keep up the delusion a little longer, 
and prevent the possible consequences of despair. He had 
already rijri^ointed several preshyterian ministers his chap- 
lains, and given them frequent audiences. But during the 
recess of parliament he published a declaration, wherein, 
after some compliments to the ministers of the 
opinion, and an artful expression of satisfaction tl:e= bv hefl 
found them no enemies to episcopacy or a liturgy, as they 
had been reported to be, he announces his intention 
to appoint a sufficient number of suffragan bishops cliiration in 
in the larger dioceses; he promises that no bishop 
should ordain or exercise any part of his spiritual jurisdiction 
without advice and assistance of liis presb}^ers ; that no 
chancellors or officials of the bishops should use any ju- 
risdiction over the ministry, nor any archdeacon without the 
advice of a council of his clergy; that the dean and chapter 
of the diocese, together with an equal number of presbyters, 
annually chosen by the clergy, should be always advising and 
assisting at all ordinations, church censures, and other im- 
portant acts of spiritual jurisdiction- He declared also that 
he would appoint an equal number of divines of both persua- 
sions to revise the liturgy ; desiring that in the mean time 
none would wholly lay it aside, yet promising' that no one 
should be molested for not using it till it should be reviewed 
and refo]*med. With regard to ceremonies, lie declared that 
none should be coinpelled to receive the sacrament kneeling', 
nor to use the cross in baptism, nor to bow at the name 
of Jesus, nor to wear the surplice, except in the royal 
chapel and in cathedrals, nor should subscription to articles 


They addres-sed the Icing to call such udth concerning matters of religion, 
divines as he should think fit; to advise July 20, 1660. Journals and Pari. Hist. 
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not doctrinal, be required. He renewed also his declaration 
from Breda, that no man should he called in (inestioii for 
differences of religious opinion, not disturbing tlu? peace of 
the kingdom.'^ 

Tliougli iiiaiiy of the preshyterian party deemed this modi- 
ficadon of x\iiglican episcopacy a dep^arture from their notions 
of an apostolit; cliarcli, and inconsistent with their covenant, 
the majirrity Avonld doubtless have acquiesced in so extensive 
a concession from the ruling' power. If faithfully executed, 
according to its apparent meaning, it does not seem that tlie 
declaration ialls very short of their own proposal, the scheme 
of Usher.t The high churdimen indeed would liave mur- 
mured had it been made effectual. But such as were nearest 
the king’s councils 'well knew that nothing' else was intended 
by it tlian to scatter dust in men’s eyes, and to prev(‘nt the in- 
terference of parliament. This ^vas soon rendered manifest, 
when a liill to render the king’s declaration effectual was 
vigorously opposed by the courtiers, and rejected on a second 
reading' by 183 to 157.1^ Nothing could more forcibly de- 
monstrate an. intention of breaking faith with th.e presbyteriaixs 
tlian tins vote. For the king’s declaration was repugnant to 
the act of uniformity and many other statutes, so that it could 


^ Pari. Hist. Neal, Baxter, Collier, 
&c. Burnet says that Clarendon had 
made the king publish this declaration; 

but the bi.sbops did not approve of this ; 
and, after the service they did that lord in 
the dnke of York’-s marriage, he would 
not put any hardsliip on those wdio had 
so signally obliged him.” This is very 
invidious. T know no evidence that the 
declaration was published at Clarendon’s 
suggestion, except indeed that he was the 
great adviser of the crown ; yet in .some 
things, especially of this nature, the king 
seems to have acted without his concur- 
rence. He certainly speaks of the declar- 
ation as if he did not wholly relish it, 
(Life, 75.) and does not .state it fairly. 
In State Trials, vi. II., it. is said to have 
been drawn up by Money and Hench- 
man for the ebuteb, Reynolds and Calamy 
for the dissenters ; if they disagreed, lords 
Anglesea and Hollis to decide, 
t The chief objection made by the 
Presbyterians, as far as we learn from 
Baxter, was, that the consent of presby- 


ters to the bi.shops’ acts was not promi.'^od 
by the declaration, but only their advice ; 
a distinction apparently not very material 
in practice, but bearing j)crhups on the 
groat point of controversy, whether the 
(iifloi'ence between the two were in order 
cr in degree. The king would not come 
into the scheme of consent ; though They 
l)res.sed him with a ])assage our of the 
Icon Ba.silike, where his fatlier allowed of 
it. I.ite of Baxter, 27f?. Some altera- 
tions however wars made in consequence 
of their suggestions, 

i Pari. il ist. 141. I5f2. Clarendon, 7(7., 
most strangely ob.serves on thi.s : “ Some 
of the leaders brought a bill into the 
house for the making 'that doL-laration a 
law, v/hich was suitable to their other 
acts of ingenuity to keep tlie chiirch for 
ever under the same iudulgeiice and with- 
out rmy settlement ; which being quickly 
perceived, there was no further progress 
in it.*’ The bill was brought in by sir 
Matthew Hale. 
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not be carried into effect without the authority of parliament, 
unless by means of such a general dispensing power as no 
parliament wmuld endure.^ And it is imjiossible to question 
that a bill for confirming it would liave eusily ])asse<l through 
this house of commons, had it not been for the resistance of 
the government. 

Charles now dissolved the convention parliament, having 
obtained from it what was immediately necessary, 
but well aware that he coidd better accomplisli liis 
objects with aiiother.t It was studiously inculcated 
by the royalist la^vyers, that as this assembly had not been 
summoned by the king’s writ, none of its acts could have any 
real validity, except by the confirmation of a true parliament, t 


* Collier, who of eour.so thinks tins 
declaration an encroachment on the 
church, as well as on the legislative 
power, says, “ For this reason it was 
overlooked at the assizes and sessions in 
several places in the country, where the 
dissenting rainisiers were indicted for not 
conforming pursuant to the hiM's in force.” 
P. 876'. Noul coidinns th.is, dSd., and 
Kpnnet’s Register, S74. 

f [After the king had concluded his 
own speech by giving the royal assent to 
many bills at the prorogation of the 
convention-parliament, the lord chan- 
cellor Hyde (not then a peer) requested 
his majesty’s permission to address the 
two houses-, His speech is long and elo- 
quent, expressive of nothing but satis- 
faction, and recommending harmony to 
all classes. One passage is eloquent 
enough to he extracted ; “ They arc loo 
much in love with England, too partial 
to it, who believe it the l)e.st country in 
the world ; there is a better earth, and a 
better air, and better, that is, a warmer 
sun in other countries ; but we are no 
more than just when we say, that Eng- 
land is an enclosure of the best people in 
the world, when they arc well informed 
and instructed ; a people, in sobriety of 
conscience, the most devoted to God 
Almighty ; in the integnty of their af- 
fections, tlje most dutiful to the king ; 
in their good manners and inclinations, 
most regardful and loving to the nobility; 
no nobility in Europe so entirely beloved 
by the people ; there may he more awe 
and fear of them, hut no such respect 
towards them as in England. I beseech 

c 


your lordships do not undervalue this 
love,” &c. Pari. Hist. iv. 170.] — 1845. 

I Life of Clarendon, 74. A plausible 
and somewhat daDgcroii.':; attack had been 
made on the auiijority of this parliament 
from an opposite quarlor. in a pamphlet 
written by one Drake, under the name 
of Thomas Piiili})s, entitled “ The I-ong 
Parliament Revived,” and intended to 
prove that by the act of the late king, 
providing that they should notbedisssolvcd 
i)ut by the concurrence of the whole legis- 
lature, they were still in existence ; and 
that the king’s demise, which legally puts 
an end to a parliament, could not affect 
one that was declared permanent by so 
direct an enactment. This argument 
seems by no means inconsiderable ; but 
the times wore not such as to admit of 
technical reasoning. The convention par-, 
liament, after questioning Drake, finally 
sent up articles of impeachment against 
him ; but the lords, after hearing him in 
hi.s defence, when he confessed ins fault, 
left him to be prosecuted by the attorney- 
general. Nothing more, probably, took 
place. Pari. Hist. 145. 157. This was 
in November and December, Idb'O : but 
Drake*s book seems still to have been in 
considerable circulation ; at least 1 have 
two editions of it, both bearing the date 
of 1661. The argument it contains is 
purely legal ; but the aim must have been 
to serve tiic presbyterian or parliamen- 
tarian cause. [The next parliament never 
give their predecessors any other name 
in the Journals than the last as- 
sembly.’] 

3 
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This doctrine being* applicable to the act of indemnity left the 
Miigclom in a precarious condition till an undeniable security 
could 1)e obtained, and rendered the dissolution almost neces- 
sary. Another parliament was called of very different com- 
position from the last. Possession and the standing ordinances 
against royalists had enabled the secluded members of lOdS, 
that is, the adherents of the long parliament, to stem with 
some degree of success the impetuous tide of loyalty in the 
last elections, and put them almost upon an equality with the 
court. But, in the new assembly, cavaliers, and the sons of 
cavaliers, entirely predominated ; the great families, the 
ancient gentry, the episcopal clergy, resumed their influence ; 
the preshyterians and sectarians feared to have their offences 
remembered ; so that we may rather he surprised that about 
fifty or sixty who had belonged to the opposite side found 
places in such a parliament, than that its general complexion 
should be decidedly royalist. Tlie presbyterian faction seemed 
to lie prostrate at the feet of those on whom they had so long 
triiunphed, without any force of arms or civil convulsion, as 
if the king had been brought in against their will. Nor did 
the cavaliers fail to treat them as enemies to monarcJiy, 
though it was notorious that the restoration was chiefly owing 
to their endeavours.* 

The new parliament gave the first proofs of their disposition 
Diffiront by voting that all their members should receive the 
ofTiKcw sacrament on a certain day according to the rites of 
parliament, cliurcli of England, and that the solemn leag'ue 
and covenant should be burned by the common hangman.t 
They excited still more serious alarm by an evident reluctance 
to confirm the late act of indemnity, %vhich the king at the 
opening of the session had jgressed upon, their attentioiL 
Those who had suffered the sequestrations and other losses 

* Complaints of insults on the presby- secretary of state, being one of the tellers 
terian -clergy were made to the late par- for the minority. Monk, I believe, to 
liament. .Carl. Hist. 1 60. The Anglicans whom Morice owed his elevation, did 
invdghed grossly against them on. the what he could to prevent violent measures 
score of their past conduct, notwithstand- against the preshyterians. Aldcnnaii 
ing the act of indemnity. KenneCs Love was suspended from sitting in the 
Register, ] 56- See, as a specimen, South’s house July 3., for not having taken the 
Sermons, passim. sacrament. I suppose that he afterwards 

f Journals, 17th of May, 1661. The conformed ; for he became an active inein- 
previous question was moved on this vote, ber of the opposition, 
but lost by 228 to 103; Morice, the 
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of a vaiiquislied party, could not endure to abandon what 
they reckoned a just reparation. But Clarendon adhered 
with equal integrity and prudence to this fundamental prin- 
ciple of the restoration ; and, after a strong message from 
the king on the subject, the commons were content to let the 
bill pass with no new exceptions.^ They gave indeed some 
relief to the ruined cavaliers, by voting 60,000/. to be dis- 
tributed among that class ; but so inadequate a compensation 
did not assuage their discontents. 

It has been mentioned above, that the late house of com- 
mons had consented to the exception of Vane and condem- 
Lambert from indemnity on the king’s promise that vmfe? ^ 
thej^ should not suffer death. They had lain in the Tower 
accordingly, without being brought to trial. The regicides 
who had come in under the proclamation were saved from 
capital punishment by the former act of indemnity. But 
tlie present parliament abhorred this lukewarm leiiity. A bill 
was brought in for the execution of the king’s judges in the 
Tower ; and the attorney-general was requested to proceed 
against Vane and Lambert.f The former was dropped in 


* Journals, June 14, Sco. Pari. Hist. 
209. Life of Clarendon, 71. Burnet, 
230. A bill discharging the loyalists 
from all interest exceeding three per cent, 
on debts contracted before the wars passed 
tlie commons ; but was dropped in the 
other house. The great discontent of 
this party at the indemnity continued to 
show itself in subsequent sessions. Cla- 
rendon mention®, with much censure, that 
many private bills passed about 16G2, 
annulling conveyances of lands made 
during the trouldes, pp. 1G2, 1G3. One 
remarkable instance ought to be noticed, 
as having been greatly misrepi'cscnted. 
At the earl of Derby’s scat of Knowsley 
in Lancashire a tablet is placed, to com- 
memorate the ingratitude of C-harles 11. 
in having refused the royal assent to a bill 
which had passed both houses for restor- 
ing the son of ilie carl of Derby, who had 
lost his life in the royal cause, to his 
family estate. This has been so often 
reprinted by tourists and novelists, that it 
passes currently for a just reproach on the 
king’s memory. It was, howe%'er,in fact, 
one of his most honourable actions. The 
truth is, that the cavalier faction carried 

C 


through parliament a bill to make void 
the conveyances of some manors which 
lord Derby had voluntarily sold before 
the restoration, in the very face of the act 
of indemnity, and against all law and jus- 
tice. Clarendon, who, together with some 
very respectable peers, had protested 
against this measure in the upper house, 
thought it his duty to recommend the 
king to refuse his assent. Lords’ Journals- 
Feb. 6. and jMay 1 4. 1 6'G2. There is so 
much to blame in both the minister and 
his master, that it is but fair to give them 
credit for that which the pardonable pre- 
judices of the family interested have led 
it to mis-state. 

'h Commons’ Journals, 1st July, IGGl. 
A divi.siou took place, November 26'., on 
a motion to lay this bill aside, in con- 
sideration of the king’s proclamation ; 
which -wa-s lost by 124 to 109 : lord 
Cornbury (Clarendon’s son) being a teller 
for the Noes. The bill was sent up to 
the lords Jan. 27 1G62. See also .Pari. 
Hist. 217. 225. Some of their proceed- 
ings trespassed upon the executive power, 
and infringed the prerogative they labour- 
ed to exalt. But long interruption of the 
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tlie house of lords ; but those formidable chiefs of the 
conimoPAvealth were brought to trial. Their indictments 
alleged as overt acts of high treason against Charles IL 
their exercise of civil and military functions under the usini)” 
ing goverument ; though not, as far as appears, expressly 
directed against the hinges authority, and certainly not against 
his [lersoii. Under sucli an accusation, many who had been 
the most earnest in the kiug'^s restoration might ha^T^ stood 
at the bar. Tliousands might apply to themselves, in the 
case of Vane, the beautiful expression of Mrs. Hutchinson, 
as to her husband’s feelings at the death of the regicides, 
that he looked on himself as judged in their judgment and 
executed in their execution.” The stroke fell upon one, the 
I’eproach upon many. 

The condemnation of sir Henry Vane was very qiiestion- 
^ ... able even according to the letter of the law. It 

Its injustice. i i ~ * • • a n 

was plainly repugnant to its spirit. An excellent 
statute enacted under Henry VH., and deemed by some 
great writers to be only declaratory of the common law, hut 
occasioned, no doubt, by some harsh judgments of treason 
winch had been pronounced during the late competition of the 
houses of York and Lancaster, assured a perfect indemnity 
to all persons obeying a king for the time being, however defec- 
tive liis title might come to be considered, when another claim- 
ant should gain possession of the throne. It established the 
duty of allegiance to the existing government upon a general 
principle ; but in its terms it certainly presumed that govern- 
ment to be a monarchy. This furnished the judges upon tlie 
trial of Vane with a distinction, of \\Iiich they ^rillingly 
availed themselves. They proceeded how^ever beyond all 
bounds of constitutional precedents and of common sense, 
when they determined that Charles the Second had been king 


due course of the constitution had made 
its boundaries indistinct. Thus, in the 
convention parliament, the bodies of 
Cromwell, Bradshaw, Treton, and others, 
were ordered, Dec. 4., on the motion of 
colonel Titus, to be disinterred, and hanged 
on a gibbet. The lords concurred in this 
order; but the mode of address to the 
king would have been more regular. 
Pari. Hist. 151. [These bodies had been 


previously removed flora Westminster 
Abbey, and cast together into a pit at 
the back door of the prebendaries lodg- 
ings.” The body of Blake was the same 
day. Sept. 12. 1660, taken up and buried 
in St. Margaret’s church-yard.” It ap- 
pears to have been done by an order of 
the king to the dean of Westminster. 
Kennet’s Register, p. 536. 
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de facto as well as de jure from the iiiouieiit of his father’s 
death, though, in the words of their senseless sophistry, 
kept out of the exercise of his royal authority by traitors 
and rebels.” He had indeed assumed the title during his 
exile, and had granted letters patent for different purposes, 
which it was thought proper to hold good after his restor- 
ation ; thus presenting; tlie strange anouialy, and as it were 
contradiction in terms, of a king v.'ho began to govern in 
the twelfth year of his reign. Bat this bad not been the 
usage of former times. Edward IV., Richard III., Henry 
VIL, had dated their instruments either from their proclama- 
tion, or at least from some act of possession. The question 
was not whether a right to the crown descended acc:-:rfli;;.g tu 
the laws of inlieritance ; but whether such a right, divested 
of possession, could challengeallegiance as abouiulen duty by 
the law of England. This is expressly determined in the 
negative by lord Coke in his third Institute, who mairstains 
a king that hath right, and is out of possession,” not to 
be within tlie statute of treasons. He asserts also that a 
pardon granted by him would be void ; which by parity of 
reasonii?o' must extend to all his patents.* We may con- 
sider therefore the execution of Vane as one of the most 
reprehensible actions of this bad reign. It not only vio- 
lated the assurance of indemnity, but introduced a principle 
of sang'uinary proscription, which would render the return 
of what is called legitimate government, under any circum- 
stances, an intolerable curse to a nation.t 

The king violated his promise by the execution of Vane, 
as much as the judges strained the law by his conviction. 
He liad assured the last parliament, in answer to their ad- 
dress, tliat if Vane and Lambert should be attainted by law 
he n^ould not suffer the sentence to he executed. Though 
the present parliament had urged the attorney- general to 
bring tliese delinquents to trial, they had never, by an ad- 
dress to the king, given him a colour for retracting his 
promise of mercy. It is worthy of notice that Clarendon 

* 3 Inst. 7. This appears to have been f Foster, in his Discourse on Hip,b 
held in BagoCs case, 9 Echv. 4. See also Treason, evidently intimates that he 
Higden's View of the English Constitu- thought the conviction of Vane unjnsti- 
tion, 1 709. liable. 
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does not say a syllable about Vane^s trial ; which affords a 
strong presumption that he thought it a breach of the act of 
indemnity. But we have on record a remarkable letter of 
the king to his minister, wherein he expresses his resentnieiit 
at Vane/s bold demeanour during his trial, and intimates a 
wish for his death, though with some doubts whether it could 
be honourably done.* Doubts of such a nature never lasted 
long with, this prince ; and Vane suffered the week after* 
Lambert, whose submissive behaviour had furnished a con- 
trast with that of Vane, was sent to Guernsey ; and remained 
a prisoner for thirty years. The royalists have spoken of 
Vane with extreme dislike; yet it should be rememhered 
that he was not only incorrupt, hut disinterested, inflexible 
in conforming his public conduct to his principles, and averse 
to every sanguinary or oppressive measure : qualities not very 
common in revolutionary chiefs, and which honourably dis- 
tincruished him from the Lamberts and Haslerigs of his 
party.t 

No time was lost, as might be expected from the temper 
Acts repiac- of the coiximons, in replacing the throne on its con- 
wovv-nlnits stitutional basis after the rude encroachments of the 
prerogatives, pjjj.pameiit. They declared that there was no 
legislative power in either or both houses Avithout the king ; 
tliat the league and covenant was unlawfully imposed ; that 
tlie sole supreme command of the militia, and of all forces 
by sea and land, had ever been by the laws of England the 
undoubted right of the crown ; that neither house of parlia- 
liainent could pretend to it, nor could lawfully levy any war 
offensive or defensive against his majesty, i These last words 

* “ The relation that has been made to Clarendon’s hand, “ The king, June 7. 
me of Sir H. Vane’s carriage yesterday in 1662.’* Vane was beheaded June 14. 
the Hall is the occasion of this letter, Burnet (note in Oxford edition), p. 164. 
which, if I am rightly informed, was so Harris’s Lives, v. 32. 
insolent, as to justify all he had done; ’S^ane gave up the profits of his place 

acknowledging no supreme power in as treasurer of the navy, which, according 
England but a parliament, and many to liis patent, would have amounted to 
things to that purpose. You have had a 30,0007. per annum, if we may rely on 
true account of all ; and if he has given Harris’s Life of Cromwell, p, 260. 
new occasion to be hanged, certainly he 13 Car. 2. c. 1. & 6. A bill forset- 

is too dangerous a man to let live, if we tling the militia had been much opposed 
can honestly put him out of the way. in the convention parliament, as tending 
Think of this, and give me some account to bring in martial law. Pari. Hist. iv. 
of it to-morrow ; till when, I have no more 145. It seems to have dropped, 
to say to you. C.” Indorsed in lord 
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appeared to go to a dangerous length, and to sanction the 
suicidal doctrine of absolute non-resistance. They made the 
law of high treason more strict during the king’s life in pur- 
suance of a precedent in the reign of Elizabeth.'^ They re- 
stored tlie bishops to their seats in the house of lords ; a step 
which the last parliament would never have been induced to 
talvc, but which met with little opposition from the present.t 
The violence that had attended their exclusion seemed a suffi- 
cient inotlve for rescinding a statute so improperly obtained, 
even if the policy of maintaining the spiritual peers were 
somewhat doubtful. The remembrance of those tumultuous 
assemblages which had overawed their predecessors in the 
winter of 1641, and at other times, produced a law against 
disorderly petitions. This statute provides that no petition 
or address shall be presented to the king or either house of 
parliament by more than ten persons ; nor shall any one pro- 
cure above twenty persons to consent or set their hands to 
any petition for alteration of matters established by law in 
church or state, unless with the previous order of three jus- 
tices of the county, or the major part of the grand jury, t 
Thus far the new parliament might be said to have acted 
chiefly on a principle of repairing the breaches re- corporation 
cently made in our constitution, and of re-establish- 
ing the just boundaries of the executive power ; nor would 
much objection have been oliered to their measures, had they 
gone no farther in the same course. The act for regulating 
corporations is much more questionable, and displayed a 
determination to exclude a considerable portion of the com- 
munity from their civil rights. It enjoined all magistrates 
and persons bearing offices of trust in corporations to swear 
that they believed it unlawful, on any pretence whatever, to 
take arms against the king, and that they abhorred the 
traitorous position of bearing arms by his autliority against 
his person, or against those that are commissioned by him. 
They were also to renounce all obligation arising out of 
the oath called the solemn league and covenant ; in case of 

* C. I. party, who thought the bishops would 

t C. 2. The only opposition raade to not be brought into a toleration of their 
this was in the house of lords by the eari religion. Life of Clarendon, p. 138. 
of Bristol and some of the Roman catholic C. 5. 
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renisal, to be iimuediately removed from office. Those 
e]e{.:te(l in future ^vere 5 in addition to the same oaths^ to have 
received the sacrauieiit within one year before their election 
according' to tlie rites of the English church/^' These pro- 
visions struck at the heart of the presbyteriaii party, whose 
strength lay in the little oligarchies of corporate towns, which 
directly or indirectly returned to parliament a very large 
proportion of its members. Yet it rarely hapjiens that a 
political faction is cruslicd by the terrors of an oath. Many 
of the more rigid presbyterians refused the conditions im- 
posed by this act ; but the majority: found pretexts for quali- 
fying themselves. 

It could not yet be said that this loyal assembly had med- 
died with those safeguards of public liberty which 
triouuiai act. crectcd by their great predecessors in 1 611. 

The laws that Falkland and Hampden had combined to pro- 
vide, those buhvaihs against the ancient exorbitance of pre- 
rogative, stood unscathed; threatened from afar, but not yet 
betrayed by the garrison. But one of these, the bill for 
triennial parliaments, wounded the pride of royalt}', and 
gave scandal to his worshippers ; not so much on account of 
its object, as of the securities provided against its violation. 
If tlie king did not summon a fresli parliament within three 
years after a dissolution, the peers were to meet and issue 
writs of their own accord ; if they did not within a certain 
time perform tliis duty, the sherifrs of every county were to 
take it on themselv(is ; and, in default of all constituted 
authorities, the electors might assemble without any regular 
summons to choose representatives. It was manifest that tlie 
king' must have taken a fixed resolution to trample on a 
fiindamental law, before these irregular tumultuous modes of 
redress could be called into action ; and that the existence of 
such provisions could not in any degree weaken or endanger 
the legal and limited monarchy. But the doctrine of passive 


* 13 Car. 2. sess. 2. c. 1. This bill did 
not pass without a strong opposition in the 
commons. It was carried at last by 182 
to 77, Journals, July 5. ; but on a pre- 
vious division for its commitment the 
numbers were 185 to 136, June 20. 


Prjmne was afterwards rcpriiiiandod by 
the speaker for publishing a pamphlet 
against this act, July 15. ; but his courage 
had now forsaken him; and he made a 
submissive apology, though the censure 
was pronounced in a very harsh manner. 
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obedience had now crept from the homilies into the statute- 
book ; the parliament had not scrupled to declare the iinlaw- 
fidness of defensive war against the king^s person ; and it 
was but one step more to take away all direct means of 
counteracting' his pleasure. Bills were accordingly more 
than once ordered to be brought in for repealing the trien- 
nial act ; but no further steps were taken till the king 
thought it at length necessary in the year 1664 to give them 
an intimation of his desires.^ A vague notion LtuI partially 
gained ground that no parliament^ by virtue of that bill, 
could sit for more than three years. In allusion to this, he 
told them, on opening the session of l664-(, that he ^‘'had 
often read over that bill ; and, though there was no colour 
for the fancy of the determination of the parliament, yet lie 
would not deny that he Iiad always expected them to consider 
the wmiulerful clauses in that bill, which passed in a time 
very uncareful for the dignity of the crown or the security 
of the people. He requested them to look again at it. For 
himself, he loved parliaments ; he “was much beholden to 
them; he did not think the crown could ever be happy with- 
out frequent parliaments ; but assure yourselves,^’ he con- 
cluded, ^‘if I should think otherwise, I would never suffer a 
parliament to come together by the means prescribed by that 

bill.^t 

So audacious , a declaration, equi\^alent to an avo’^ved 
design, in certain circumstances, of preventing the execution 
of the laws by force of arms, was never before heard from 
the lips of an English king ; and would in any other times 
have awakened a storm of iiuligriation from the commons. 
They were hoA^^ever sufficiently compliant to pass a bill for 
the I'epeal of that w^hich had been enacted with unanimous 
consent in 1641, and had been hailed as the great palladium 
of constitutional monarchy. The preamble recites the said act 
to have been in derogation of his majesty’s just rights and 
prerog'ative inherent in the imperial crown of tin's realm for 
the calling and assembling of parliaments,” The bill then 

* Journals, Sd April, 16G2; 10th very unjustly of the triennial act, forget- 
March, iO'flS. ting that he Iiad himself concurred in it. 

I Pari. Hist, 289. Clarendon speahs P, 221. 
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repeals and. annnk every clause and article in tlie fullest 
manner ; yet, with an inconsistency not unusual in our sta- 
tiites, adds a provision that parliaments shall not in future be 
intermitted for al)ove three years at the most. This clause 
is evidently framed in a different spirit from the original bill, 
and may be attributed to the influence of that party in the 
house, which had begun to oppose the court, and already 
showed itself in considerable strength.'^ Thus the effect of 
this compromise was, that the law of the long parliament 
subsisted as to its principle, without those unusual clauses 
which had been enacted to render its observance secure. The 
king assured them, in giving his assent to the repeal, that he 
would not he a day more without a parliament on that ac- 
count. But the necessity of those securities, and the mis- 
chiefs of that false and servile loyalty which abrogated them, 
hecame manifest at the close of the present reign ; nearly four 
years having elapsed between the dissolution of Charlesk last 
parliament and his death. 

Clarendon, the principal adviser, as yet, of the king since 
his restoration (for Southampton rather gave reputation to 
the administration than took that superior influence which 
belonged to his place of treasurer), has thought fit to 
stigmatize the triennial bill with the epithet of infamous. 
So wholly had he divested himself of the sentiments he 
entertained at the beginning of the long parliament, that he 
sought nothing more ardently than to place the crown ag'ain 
in a condition to run into those abuses and excesses, against 
which he had once so much inveighed. He did lu^ver 
dissemble,^^ he says, from the time of his return ^vith the 
king, that the late rebellion could never be extirpated and 
pulled up by the roots till the king’s regal and inherent 
power and prerogative should be fully avow’^ed and vindicated, 
and till the usurpations in both houses of parliament, since 
the year 1640, were disclaimed and made odious ; and 
many other excesses, which had been affected by both before 
that time under the name of privileges^ should be restrained 

* 16 Car. 2. c, 1, We find by the points, yet probably springing from an 
Journals that some divisions took place opposition to its principle. Alareh 28. 
during the passage of this bill, and 1661. There was by this time a regular 
though, as far as appears, on subordinate party formed against the court. 
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or explained. For all whicli reformation the kingdom in 
general was very well disposed, when it pleased God to 
restore the king to it. TJie present parliament had done 
much, and would willingly have prosecuted the same method, 
if they had had the same advice and encouragement.”^ I 
can only understand these words to mean that they might 
have been led to repeal other statutes of the long parliament, 
besides the triennial act, and that excluding the bishops from 
the house of peers ; but more especially, to have restored 
the two great levers of prerogative, the courts of star-chamber 
and high-commission. This would indeed have pulled up by 
the roots the work of the long parliament, which, in spite of 
sucli general reproach, still continued to shackle the revived 
monarchy. There had been some serious attempts at this in 
the house of lords during the session of 1661-2. We read 
in the Journals t that a committee was apjiointed to prepare 
a bill for repealing all acts made in the parliament begun the 
3d day of November, 164'0, and for re-enacting such of them 
as should be thought fit. This committee some time after J 
reported their opinion, that it was fit for the good of tlie 
nation, that there be a court of like nature to the late court 
called the star-chamber ; but desired the advice and direc- 
tions of the house in these particulars following : Who 
should be judges ? What matters should they be judges of ? 
By what manner of proceedings should they act ? ” The 
house, it is added, thought it not fit to give any 
particular directions therein, but left it to the com- ber not're- 
mittee to proceed as they would. It does not appear 
that any thing' farther was done in this session; but we find 
the bill of repeal revived next year.§ It is however only 
once mentioned. Perhaps it may he questionable whether, 
even amidst the fervid loyalty of l66l, the house of com- 
mons would have concurred in re-establishing the star-eham- 
her. They had taken marked precautions in passing an act 
for the restoration of ecclesiastical jurisdiction, that it should 
not be construed to restore tlie high commission court, or to 
give validity to the canons of 1610, or to enlarge in any 

* P. 383. f 12th Feb. 

f Lords’ Journals, 23d and 24th Jan. § 19 th March, 1663. 

1662. 
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manner tlie ancient authority of the church.'^ " A tribunal 
still more formidable and obnoxious would hardly Inive found 
favour with a body of men, who, as their behaviour shortly 
(lemoiistrated, miglit rather be taxed witli passion and 
vindictiveness towards a hostile faction, than a deliberate 
willingness to abandon their English rights and pi’ivileges. 

The striking characteristic of this parliament was a zealous 
and intolerant attachment to the established church, not losing 
an atom of their aversion to popery in their abhorrence 
of protestant dissent. In every former parliament since the 
reformation, the country party (if I may use such a word, 
hj" anticipation, for those gentlemen of landed estates who 
owed their seats to their provincial importance, as distin- 
g'uished from courtiers, lawyers, and dependents on the 
no1)ility,) liad incurred with rigid churchmen the reproach of 
puritanical affections. They were implacable against popery, 
but disposed to far more indulgence with respect to non- 
conformity, than the very different maxims of Elizabeth and 
her successors would permit. Yet it is obvious that the 
puritan commons of James L and the liigh-cliurcli. commons 
of Charles 11. were composed, in a great measure, of the 
same families, and entirely of the same classes. But, as the 
arrogance of the prelates had excited indignation, and the 
sufferings of the scrupulous clergy begotten sympathy in one 
age, so the reversed scenes of the last twenty years laid 
given to the former, or their adherents, the advantage of 
enduring oppression with humility and fortitude, and dis- 
played in the latter, or at least many of their number, those 
odious ajid malevolent qualities which adversity had either 
concealed or rendered less dangerous. The gentiy, connected 
for the most part by birtli or education ^vitll the e])iscopal 
clergy, could not for an instant hesitate between the ancient 
establishment, and one composed of men whose eloquence in 
preaching was chiefly directed towards the conimon people, 
and pre-supposed a degree of enthusiasm in the liearer 
which the higher classes rarely possessed. They dreaded 
the wilder sectaries, foes to property, or at least to its 
political influence, as much as to the regal constitution ; and 


* IS Car. 2, c. 12. 
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not niiiiaturallyj though without perfect fairness^ confounded 
the presbyterian or moderate non-conformist in the motley 
crowd of fanatics, to many of whose tenets he at least inore 
aiiproximated than the church of England minister. 

There is every reason to presume, as I have already re- 
marked, that the Idng had no intention but to deceiv'e pj.e.sby- 
the j jresby torians and their friends in the convention cSvedby^'he 
parliament by his de(:la]*ation of October, IGGO."^ 

He proceeded, after the dissolution of that assembly, to fill 
up the number of bishops, who had been reduced to nine, but 
w^ith no further mention of suffragans, or of the council of 
prcvsbyters, wdiich had been announced in that declaration.t 
It does indeed appear highly probable that the scheme of 
Usher would have been found inconvenient and even imprac- 
ticable ; and reflecting men would perhaps be apt to say that 
the usage of |)i’imitive antiquity, upon which all parties laid 
so much stress, wtis rather a presumptive argument against 


* Claroiulon, in Ills Life, p. 149., says larity of the bishops, though himself an 
that the king “ had received the presby- episcopalian even before the restoration, 
terian ministers with grace; and did be- “ The clergy are so high that all people 


lieve that he should work upon them by 
persuasions, having been well acquainted 
v.-lili tl.cir (Muimou jirguii.ents by the con- 
versation he had had in Scotland, and was 
ahk to confute t/iem.” This is one of 
the strange absurdities into which Cla- 
rendon’s prejudices hurry him in almost 
every page of his writings, and more 
especially in this continuation of his 
Life. Charles, as his minister w’-ell knew, 
could not read a common Latin book, 
(Clarendon State Tapers, iii. 567.) and 
had no manner of actjuaintance with the- 
ological learning, unless the jiopular ar- 
gument in favour of popery is so to be 
called ; yet he was very able to confute 
men who iiad juissed tlicir lives in siudy, 
on a subject involving a considerable 
knowledge of Scripture and the early 
writers in their original languages. 

f Clarendon admits that tliis could 
not lia.ve been done till the former par- 
liainent was dissolved. 97. This means, 
of course, on the supposition that the 
king’s word w'as to be broken. “ The ma- 
Iig;nity towards the church,” he says, 
“seemed increasing, and to be greater 
than at the coming in of the king.” 
Pepys, in liis Diary, lias several sharp 
remarks on the misconduct and unpopu- 
VOL. IT. D 


I meet w’ith do protest against their 
practice.” August 31. 1660. “ I am 

convinced in my judgment that the pre- 
sent clergy will never heartily go down 
with the generality of the commons of 
England; they have been so used to 
liberty and freedom, and they are so ac- 
quainted with the pride and debauchery 
of the present clergy. He [ Pdr. lllack- 
burn, a non-conformist] did give me 
m.any stories of the affronts which l.he 
clergy receive in all parts of England 
from the gentry anti ordinary ])crsons of 
the parish.” November 9. 1663. The 
op]}osite party had recourse t(.> the old 
weapons of’ pious fraud. I have a tract 
containing tw'enty-seven instances of re- 
markable judgments, all between June, 
1660, and April, 166J, which befell di- 
vers persons for reading tlie common 
prayer or reviling godly ministers. This 
is entitled Annus Mirabilis ; mid, besides 
the above twenty-seven, attests so many 
prodigies, that the name is by no means 
misapplied. The bishops made large 
fortunes by filling up leases. Burnet, 
260. Anti Clarendon admits them to 
have been too rapacious, though ho tries 
to extenuate. P. 48. 
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tlie ucloptioii of aiiV system of church-government, in circiim- 
stniiccs so widely (lifferent, than in favour of it. But incou- 
veoicnit and impracticable provisions carry with them their 
own remedy; and the king might liave respected his own 
w'or<l, aiul tile wishes of a large part of the church, Vvitliout 
any formidable danger to episcopal authority. It would have 
been, however, too flagrant a breach of promise (and yet 
hardly greater than that just mentioned) if some show had 
not l>een made of desiring a iTCoiiciliation on the subordinate 
Savoy con- dctuils of rcligious ceremonies and tb:e liturgy. Tliis 
t'Qvvv.ce. produced a conference held at tlie Savoy, in May, 
1661, betw^'oen twenty-one Anglican and as many presby- 
terian divines : the latter ^vere called upon to propose their 
objections ; it being the part of the others to defend. They 
brought forward so long a list as seemed to raise little hope 
of agreement. Some of these objections to the service, as 
may be imagined, were rather captious and hjq)erci’itical ; 
yet in many cases they pointed out real defects. As to cere- 
monies, they dwelt on the same scruples as had from the 
beginning of Elizabetlfs reign produced so iui]ia])py a dis- 
cordance, and had become inveterate by so much jiirrsecuilom 
The conference was managed with great mutual bitterness 
and recrimination ; the one party stimulated by vindictive 
hatred and tlie natural arrog’ance of power; tiui ot!ier 
irritated by the manifest design of breaking’ the kiug;^s faith, 
and probably by a sense of their own iinprovidence in ruin- 
ing tliemselves by his restoration. The chief blame, it 
cannot be dissembled, ought to fall on the chiirclunen. An 
opportunity w^as afforded of healing, in a very great measure, 
that schism and separation which, if they are to be believed, 
is one of the worst evils that .can beMl a Christian com- 
munity. They had it in their ])ower to retain, or to expel, a 
vast number of worthy and laborious ministers of the. gospel, 
with whom they had, in their own estimation, no essential 
ground of difference. Tliey knew the king', and consequently 
themselves, to have been restored with (I might almost say 
by) the strenuous co-operation of those very men who were 
now at their mercy. To judge by the rules of moral wisdom, 
or of the spirit of Christianity, (to wdiich, notwithstanding 
what might be satirically said of experience, it is difficult not 
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to think we have a right to expect that a body of eccle- 
siastics sliould pay some attention,) there can be no justifica- 
tion for the Anglican party on this occasion. Tliey have 
certainly one apology, the best very freciiiently that can be 
offei'cd for human infirmity; tliey had snstaincd a long and 
unjust exclusion from the emoluments of their profession, 
which begot a natural dislike towards the members of the 
sect that had profited at their expense, though not, in ge- 
neral, personally responsible for their misfortunes/^" 

The Savoy conference broke up in ang'er, each party more 
exasperated and more irreconcilable tlian beforco This indeed 
has been the usual consequence of attempts to bring men to 
an understanding on religious diiTereiices by explanation or 
compromise. The public was apt to expect too mucli from 
these discussions ; unwilling to believe either that those who 
have a I'eputation for piety can be wanting in desire to find 
the truth, or tliat those who are esteemed for ability can miss 
it. And this expectation is heightened by the language rather 
too strongly held by moderate and peaceable divines, that 
little more is required than an understanding of each others’ 
meaning, to unite confiicting sects in a common faith. But 
as it generally happens that the disputes of theologians, though | 

fer from being so important as they appear to the narrow | 

prgudices and heated passions of the combatants, are not | 

^v^hoily nominal, or capable of being reduced to a common | 

I 

* The fullest account of this confer- serve to display the spirit with wh.ich the j 

encG, and of all that passed as to the coin- Anglicans canic to the conference. Upon I 

lirehension of the pre.shyterians, is to be Baxter’s saying that their procecding.s I 

read in Baxter, whom Neal has abridged, would alienate a great ].)art of tlie naium, j 

Some allowance must, of (?ourse, be made Stearne, bishop of Carlisle, observed to 

for the resentment of Ihixter; but bis his a.s.sociate.s : ‘*=110 will not say | 

knov/n integrity mcike.s it impossible to lest he should acknowledge a king/’ ! 

discredit the main ])art of his narration, Baxter, p. 338. This v/as a very rnafig- j 

Nor is it necess.'iry to rc.st on the evidence nan t rejection on a man who was well 

of those who may be sup])Oscd to have known never to have been of tlie repub- 

tlie prcjudice.s of dissenter.s. For bishop licaii party. It is true that .Baxter seem.s 

Burnet admits that all the concern which to liave thought, in 1659, that iiichard ; 

seemed to employ the prelates’ minds, Cromwell 'ivould have served the turn 

was not only to make no alteration on better than Charles Stuart j and,asapres- 

the prcsbyterin.n.s’ account, but to straiten byterian, he thought very rigiitlv. See 

the terms of conformity far more than p. 207, and part iii. p. 71. I? i't, ’p reach- 

before the war. Those, however, who ing before the parliament, April SO. 1 6'GO, 

would see wiiat can be said by writers of he said it 'ivas none of our differences 

high-church principles, may consult Ken- whetlier we should be loyal to our kiii^y ; 

net’s History of Charles ll. p. 252., or on that all ivere agreed. P.217. 

Collier, p. 878. One little anecdote may 
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fonu of words, tlie hopes of uniou and settlement vanish upoii 
tlnit closer inquiry which conferences and schemes of agree- 
ment produce. And tlioiigli tins may seem rather applicable 
to jspe<.‘ulative controversies than to such matters as were de- 
bated between tlie chiircli and the presbyterians at the Savoy 
conference, and which are in their nature more capable of 
compromise than articles of doctrine ; yet the consequence 
of exhibiting the incoiiipatibility and reci{)roeai alienation of 
the two parties in a clearer light was nearly die same. 

A determination having been taken to admit of no exten- 
sive compreliension, it was debated by the government whe- 
ther to make a few alterations in the liturgy, or to restore 
the ancient service in every particular. The former advice 
prevailed, though wdth no desire or expectation of conciliating 
any scrupulous persons by the amendments introdLicedL^ 
These were by no means inimeroiis, and in some instances 
ratlier chosen in order to irritate and mock the opposite party 
than from any compliance wdth their prejudices. It is indeed 
very probable, from the temper of the new parliament, that 
they would not have come into more tolerant and healing 
measures. \Yb<u» the act of uniformity was brought 
uniformity, liouse of lovds, it was fouiid not only to re- 

store all tlie cereinonies and other matters to whicli objection 
had been taken, but to contain fresh clauses more iiitoleralde 
than the' rest to the presbyterian clergy. One of tlie.se 
enacted that not only every beneficed minister, but fellow of 
a college, or even schoolmaster, should declare his unfeigned 
assent and consent to all and every thing' contained in the 
book of common prayer.t Tiiese words, liowever capable 


* Life of Clarendon, 147. He ob- 
serves that the alterations made did not 
reduce one of the opposite party to the 
obedience of the church. Now, in the 
first place, he could not know this ; and, 
in the next, he conceals from the reader 
that, on the whole matter, the changes 
made in the liturgy were more likely to 
disgust than to conciliate. Thus the 
puritans having always objected to the 
number of saints’ days, the bishops added 
a few more *, and the former having given 
very plausible reasons against the apo- 
cryphal lessons in the daily service, the 
others inserted the legend of Bel and the 


Dragon, for no other purpose than to 
show contempt of their scruples. Tiie 
alteraiioiis may be seen in Kenner’s iie- 
gister, .5Sd. The most important v'a.s the 
restoration of a rubric inserted in the 
communion service under Edward VT., 
but left out by ITiizabeth, declaring 
against any corporal j.)resence in the 
Lord’s supper. This gave offence to 
some of those who had adopted that C!|.ii- 
nion, especially the dulce of York, and 
perhaps tended toeoniplete his alienation 
from the Anglican churcli. Burnet, i, 
iStl. 

t 13 & 14 Car. 2. c. iv. § 3. 
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of being eluded and explained away, as sucli subscriptions 
always are, seemed to amount, in common use of language, 
to a complete approbation of an entire volume, such as a 
man of sense hardly gives to any book, and which, at a time 
when scrupulous persons were with great difficulty endea- 
vouring to reconcile themselves to submission, placed a new 
stumbling-block in tlieir way, wdiich, without abaiido^hng 
their integrity, they found it impossible to surmount. 

The temper of those who ehiefiy managed church affairs 
at this period displayed itself in another innovation tending 
to the same end. It had been not unusual, from the 
very beginnings of our reformation, to admit ministers 
ordained in fu’eign protestant churches to henefices in Eng- 
land. No re-or(iinatio!i had ever been practised with respect 
to those who had received the imposition of hands in a regu- 
lar church ; and hence it appears that the church of England, 
whatever tenets might latterly have been broached in contro- 
versy, did not consider the ordination of presbyters invalid. 
Though such ordinations as had taken place diu’ing the late 
troubles, and by virtue of which a great part, m the actual 
clergy were in possession, were evidently irregular, on the 
supposition that the English episcopal church was then in 
existence ; yet, if the argument from such great convenicnice 
as men call necessity was to prevail, it was surely worth 
\vdiile to suffer them to pass without question for the present, 
enacting ])rovisions, if such were required, for the future. 
But this (lid not fall in with the passion and policy of the 
bishops, who found a pretext for their worldly motives of 
action in the supposed divine right and necessity of episcojjal 
succession ; a theory naturally more agreeable to arrogant 
and dogmatical ecclesiastics than that of Cranmcr, who saw 
no intrinsic difference between hisliops and priests; or of 
Ilookcn:, who thought ecclesiastical superiorities, like civil, 
subject to variation : or of Stillingfleet, wlio l^ad lately 
pointed out the impossibility of ascertainiiig beyond doi.il}tfal 
conjecture the real constitution of the apostolical church, 
fi'om the scanty, incondusive testiniouies that either Scrip- 
ture or antiquity furnish. It 'was therefore enacted in the 
statute for uniformity, that no person should hold any pre- 
ferment in England, without having received episcopal ordi- 
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nation. There seems to be little or no objection to this 
provision, if ordination be considered as a ceremony of ad- 
mission into a particular society ; but, according' to tiui 
theories Avliicli both parties had embraced in that age, it 
conferred a sort of mysterious indelible characrtei', which ren- 
dered its repetition improper.* 

The new act of uniformity succeeded to the utrjiost ^vishes 
nir.-rion of hs promoters. It provided that every minister 
ElrmS"" should, before the feast of St. Bartlmlomew, 
t:Jergy. publicly declare his assent and cousimt to every 
thing contained in the hook of common prayer, on pain of 
being ipso facto deprived of his benefice.t Tliough even tlie 
long parliament had reserved a fifth of tlie profits to tliose 
who were rejected for refusing the covenant, no mercy could 
be obtained from the still greater bigotry of tJie present ; and 
a motion to make that allowance to non-conforming' ministers 
was lost by 94^ to 87.1^ The lords had shown a more tem- 
perate spirit, and made several alterations of a conciliating 
nature. They objected to extending the siiI)scri]>tioii re- 
quired by the act to schoolmasters. But the commons urged 
in a conference the force of education, which made it neces- 


Ijife of Clarendon, 152. Buraet, 
256. Morley, afterwards bishop of 
Winchester, was engaged just before the 
restoration in negotiating with the pres- 
byterians. They stuck out for the ne- 
gative voice of the council of presbyters, 
md for the validity of their ordinations. 
Clar. State Papers, 727. He had two 
schemes to get over the difficulty ; one 
to pass them over sub silentio ; the other, 
a hypothetical re-ordination, on the sup- 
position that something might have been 
wanting before, as the church of Rome 
practises about re-baptization, Tiie for- 
mer is a curious expedient for those who 
pretend to think presbyterian ordinations 
really null. Id. 738. 

f The day fixed upon suggested a 
comparison which, though severe, was 
obvious. A modern writer has observed 
on this, “ They were careful not to re- 
member that the same day, and for the 
same reason, because the tithes were 
commonly due at Michaelmas, had been 
appointed for the former ejectment, when 
four times as many of the loyal clergy 


were deprived for fidelity to their sove- 
reign.” Southey’s Hist, of the Church, 
ii. 467. Tiiat tlie day was chosen in 
order to deprive the incumbent of a whole 
year’s tithes, IMr. Southey bus learned 
from Burnet ; and it aggravates the 
cruelty of the proceeding — but where 
has he found Ids precedent ? The Angli- 
can clergy were ejected for refusing ilie 
covenant at no one delinite period, as, on 
recollection, ]Mr. S. would be aware ; nor 
can I find any one parliamentary oj-di- 
nance in Husband’s Collection that men- 
tions St. Bartholomew’s day. There was 
a precedent indeed in that case, which 
the government of Charles did not choose 
to follow. One fifth of the income had 
been reserved for the dispossessed in- 
cumbents ; but it is said that they often did 
not get them, Kennet’s Register, 392. 

I Journals, April 26. This may per- 
haps have given rise to a mistake we find 
in Neal, 624., that the act of uniformity 
only passed by 186 to ISO. There was 
no division at all upon the bill except 
that I have mentioned. 



CiiA. II.— 1660-73.] FROM HENRY VII. TO GEORGE 11. 39 


sary to take care for tlie youth. The upper house even 
inserted a proviso, allowing the king to dispense with the 
surplice and the sign of the cross ; but the commons reso- 
lutely witlistanding this and every other alteration, the}^ were 
all given up.* Yet next year, wlien it was found necessary 
to pass an act for the relief of those who had been prevented 
involuntarily from subscribing the declaration in due time, a 
clause was introduced, declaring that the assent and consent 
to the book of coivumoiipraycir required by the said act should 
be understood only as to practice and obedience, and not 
otherwise. The duke of York and twelve la;v peers ])rotested 
against tliis clause, as destructive to the clurrcli of England 
as now established ; and the commons vehemently ohjoctlng 
to it, the pai'tisans of moderate coimcils gave way as before, i' 
When the day of St. Bartholonie^v came, about 2000 per- 
sons resigned their preferments rather than stain their con- 
sciences by compliance — an act to which the more liberfil 
Anglicans, after the bitterness of immediate passions had 
passed away, have accorded that praise which is due to 
heroic virtue in an enemy. It may justly be said that the 
episcopal clergy had set an example of similar magnanimity 
in refusing to take the covenant. Yet, as that was partly of 
a political nature, and those who were ejected for not taking 
it ijiiglit hope to be restored through the success of the king’s 
arms, I do not know that it was altogether so eniineni an act 
of self-devotion as the presbyterian clergy displayed on St. 
Bartholomew’s day. Both of them afford striking contrasts 
to the pliancy of the English church in the greater question of 
the preceding' century, and bear witness to a ronarkable 
integrity and consistency of principle, t 

^ The report, of the conference. Lords’ giving %niy to the hisliops. See <d.so 
Journals, 7th May, is altogether rather p. 2f)8. Xjaxter piit.s the number of the 
ciiriou.s, deprived at ISOO or 2000. Life, 084. 

f LorcisMoiirnals, 25th and 27th July, And it has generally ])ecn reckoned 
1663. Ralph, 58. about 2000 ; though Burnet says it has 

I Neal, 625 — 636. Baxter told Bur- been much controverted. If indeed we 
net, as tlie latter says, p, 1 85., that not can rely on Calamy’s account of the 
above 300 would have resigned, had tlie ejected jnini.sters, abridged by Palmer, 
terms of the king’s declaration been ad- under the title of The Non-conformist’s 
licrod to. The blame, he goes on, fell Memorial, the number must have been uili 
chiefly on Sheldon. But Clarendon was 2*100, includingfellows of colleges, though 
charged wdth entertaining the presbyte- not in orders. Palmer says, tljat a nianu- 
riaus with good words, while he was scriptcatalogue gives 2257 names. Keniiet, 
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Xo one wlio lias any sense of honesty and plain dealing 
ran pretend tliat Charles did not violate the spirit of liis 
{leclarations, l)(>th that from Breda, and that ^y}ndl he 
iislied ill Oetoher, 1660, It is idle to say that those derla]'- 
ations were subject to the decision of ]i‘ar]i;-uiu}r:r, as if the 
erovrn had no sort of influence in that assembly, nor even 
any means of making its inclinations known. He had urged 
them to confirm the act of iiidemiiity, wherein he tlionght his 
honour and security concerned : was it less easy to obtain, 
or at least to ask for, their concurrence in a compreliensioii 
or toleration of the presbyterian clergy? Yet, after nifK'kiiig 
those persons with pretended favour, and even ofleringlhshop- 
rics to some of their number, by way of purchasing their 
defection, the king made no effort to mitigate the provisions 
of the act of uniformity; and Clarendon strenuously sup- 
ported them through both houses of parliament. Tins 
behaviour in the minister sprang from real bigotry and dis- 
like of the presbyterians ; but Charles was iiiflueiiced by a 
very different motive, which had become the secret spring of 
all his policy. This requires to be fully explained. 

Charles, during his misfortunes, had made repeated pro- 
mises to the pope and the great catholic princes of 

the^ catho- relaxing the penal laws against his subjects of tliat 
' religion — promises which he Avell knew to be the 
necessary condition of their assistance. And, though he 
never received any succour which could demand tlie per- 
formance of these assui*ances, his desire to stand well 
with France and Spain, as well as a sense of what vns 
really due to the English catholics, would have disposed liim 
to grant every indulgence ^vhicli the temper of his people 
should permit. The laws were highly severe, in some 
cases sanguinary; they were enacted in \erj different times, 
from plausible motives of distrust, which it would be now 

however (Register, 807. )» notices great and we cannot read without indignation 
mistakes of Calaray in respect only to Keanet’s endeavours, in the conclusion of 
one diocese, that of Peterborough. Pro- this volume, to extenuate the praise of 
bably both in this collection, and in that the deprived presbyterians by captious 
of Walker on the other side, as in all and unfair arguments, 
mariyrologies, there are abundant errors; See Clarendon’s iceble attempt to 

but enough will remain to aiTord mernor- vindicate the king from the charge of 
able examples of conscientious suffering ; breach of fiiith, 157. 
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both absurd and ungTatefnl to retain. The catholics had 
been the most strenuous of the late king’s adherentSj the 
greatest sufferers for their loyalty. Out of about 500 gen- 
tlemen who lost their lives in the royal cause, one third, 
it has been said, were of that religion. Their estates 
had been selected for confiscation, when others had been 
admitted to compound. It is, however, certain that after 
the conclusion of the war, and especially during the usur- 
pation of Cromwell, they declined in general to provoke 
a government, which showed a good deal of connivance 
towards their religion, by keeping up any connexion ^vith 
the exiled family, f They had, as was surely very natural, 
one paramount object in their political conduct, the enjoy- 
ment of religious liberty; whatever debt of gratitude they 
might have owed to Charles I. had been amply paid ; 
and perhaps they might reflect that he had never scrupled, 
in his various negotiations with the parliament, to acquiesce 
in any proscriptive measures suggested against popery. 
This ap})arent abandonment, however, of the royal interests 
excited the displeasure of Clarendon, which was in(*rcased 
by a tendency some of the catholics showed to unite with 
Lambert, who A\'as understood to be privately of their 
religion, and by an intrigue carried on in 1659? by the 
machinations of Buckingham with some priests, to set up 
the duke of York for the crown. But the king retained 
no resentment of the general conduct of this party ; and 
was desirous to give them a testimony of liis confidence, 
by mitigating tlie penal laws against their religh)!!. Some 
steps were taken towards this by the liouse of lords in the 
session of 166 1 ; and there seems little doubt that the sta- 
tutes at least inflicting capital punishment would have been 
repealed without difficulty, if the catholics had not lost the 
fevourable moment by vsome disunion, among themselves, 
which the never-ceasing intrigues of tlie Jesuits contrived to 
produce, t 

* A list of these, pobli.shed in 1660, all their power, in return for liberty 

contains more than 170 names. Neal, of religion. Carte’s Letters, i. 216. et 
590. post. We find a letter from him to 

t Sir Kenelm Digby was supposed to Cromwell in 1656, (Thurloe, iv. 591.) 
be deep in a scheme that the catholics, in with great protestations of duty. 

1619, should support the commonwealth :j: See Lords’’ Journals, June and July, 
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There can he no sort of doubt that the king’s natural 
facilitYj and exemption from all prejudice in favour 
king towards of established laws, would have led him to affinal 
every indulgence that could be demanded to his 
catholic subjects, many of whom were his companions or his 
counsellors, without any propensity towards tlieir relig'iom 
But it is morally certain that, during the period of his 
banishment, he had imbibed, as deeply and seriously as 
the character of his mind would permit, a persuasion that, 
if any scheme of Christianity u'ere true, it could only be 
found in the bosom of an infallible church ; tliougli lie 
was never reconciled, according to the formal profession 
w'hich she exacts, till the last hours of his life. The 
secret however of his inclinations, tliough disguised to 
the world by the appearance, and probably sometimes more 
than the appearance, of carelessness and infidelity, could 
not be wholly concealed from his court. It appears the 
most natural mode of accounting for the sudden conversion 
of the earl of Bristol to popery, which is generally agreed 
to have been insincere. An ambitious intriguer, holding 
the post of secretary of state, would not have ventured 
such a step without some grounds of confidence in his 
master’s wishes ; though his characteristic precipitancy hur- 
ried him forward to destroy his own hopes. Nor are there 
wanting proofs that the protestantism of both the brothers 
was greatly suspected in England before the restoration/^ 


1661, or extracts from them in Kennet’s 
R.cgistcr, 469, Si,c. 620, &c. and 79S., 
where are several other particulars worthy 
of notice. Clarendon, 14S., explains the 
failure of this attempt at a partial tolera- 
tion (for it was only meant as to the ex- 
ercise of religious rites in private houses) 
by the persevering opposition of the 
Jesuits to the oath of allegiance, to which 
the lay catholics, and generally the se- 
cular priests, had long ceased to make 
objection. The house had voted that the 
indulgence should not extend to Jesuits, 
and that they would not alter the oaths 
of allegiance or supremacy. The Jesuits 
complained of the distinction taken 
against them ; and asserted, in a printed 
tract (Kennet, ubi supra), that since 1616 


they had been inhibited by tlieir superiors 
from maintaining tlie pope’s riglit to de- 
pose sovereigns. Sec also Butler’s IMcm. 
of Catholics, ii. 27. ; iv. 142. ; and Bur- 
net, i. 194. 

■* The suspicions against Charles wove 
very strong in England before the re- 
storation, so as to alarm his emissaries : 
“ A’our master,” IMordaunt writes to 
Ormond, Nov. 10. 3 0.19, “ is utterly 
ruined as to bis interest here in wliat- 
ever party, if this be true.” Carte’s T.ot- 
ters, ii. 264. , and Clar. State Papers, iii. 
602. But an anecdote related in Carte’s 
Idfe of Ormond, ii. 25.'5., and Harris’s 
Lives, V. 54-., which has obtained some 
credit, proves, if true, that he had em- 
braced the Roman ctitholic religion as 
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These suspicions acquired strength after the king’s return, 
through his manifest intention not to marry a protestant; 
and still more ihroiio’]! the presriniptuous demeanour of the 
opposite party, which seemed to ijidicate some surer grounds 
of confidence than were yet manifest. The new parliament 
in its first session had made it penal to say that the king 
was a papist or popishly aflected ; whence the prevalence of 
that scandal may be inferred.* 

Charles had no assistance to expect, in his scheme of 
granting a full toleration to the Roman faith, from Resisted by 
his chief adviser, Clarendon. A repeal of the san- SSepar- 
guinary laws, a reasonable connivance, perhaps in 
some cases a dispensation — to these favours he would have 
acceded. But, in his creed of policy, the legal allowance of 
any but the established religion was inconsistent with public 
order, and with the king’s ecclesiastical prerogative. This 
was also a fixed princij)ie with the parliament, Avhose im- 
placable resentment towards the sectaries had not inclined 
tliem to abate in the least of their abhorrence and appre- 
hension of popery. The church of England, distinctly and 
exclusively, was their rallying-poiDt ; the crown itself stood 
only second in their affections. The king tlierefore had 
recourse to a more subtle and indirect polic}^ If the terms 
of conformity had been so far relaxed as to suifer the con- 
tinuance of the presbyterian clergy in their benefices, there 
^vas oveiy reason to expect from their l^nown disposition 
a determined hostility to all approaches to^vards ])opery, 
and even to its toleration. It was tlierefore the policy of 
those who had the interests of that cause at heart, to permit 
no deviation from the act of uniformity, to resist all en- 
deavours at a comprehension of dissenters witliin the pale 
of the church, and to make them look up to the king 
for indulgence in their separate way of vx:)rship. They 
Avere to be tauglit that, amenable to the same laws as 

early as 1659, so as even to attend mass, plainly insinuates that the project for 
'I’his cannot he i*eckoiiecl out of (piestion ; restoring popery began at the treaty 
but the tendency of the king’s mind be- of the Fyi-enccs ; and see his Register, 
fore his return to England is to be in- p. S52. 
ferred from all his behaviour. Kennet jSCar. 2. c. 1. 

(Complete I-Iist. of England, iii. 237.) 
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tlie Romanists, exposed to the oppression of the same 
enemies, they must act in concert for a conniion benefit.'^ 
The presbyterian ministers, disheartened at the violence 
of the parliament, had recourse to Charles, whose atla])ility 
and fair promises they were loth to distrust; and implored 
his dispensation for their non-conformity. . Tiie king*, natu- 
rally irresolute, and doubtless sensible that he had uiade 
a bad return to those who had contributed so much towards 
his restoration, was induced, at the strong solicitation of 
lord Manchester, to promise that he ^vould issue a declar- 
ation suspending the execution of the statute for three 
months. Clarendon, though he had been averse to some 
of the rigorous clauses inserted in the act of uniformity, 
was of opinion that, once passed, it ought to be enforced 
without any connivance ; and told the king likcAvise, that 
it was not in his power to preserve those who did not 
comply with it from deprivation. Yet, as the king’s word 
had been given, he advised him rather to issue such a 
declaration than to break his promise. But, the bishops 
vehemently remonstrating against it, and intimating that 
they would not be parties to a violation of the law, by 
refusing to institute a clerk presented by the patron on an 
avoidance for want of conformity in the incumbent, the 
king gave way, and resolved to make no kiml of conces- 
sion. It is remarkable that the noble historian does not 
seem struck at the enormous and unconstitutional pre- 
rogative which a proclamation suspending the statute w^ould 
have assumed.t 

Instead of this very objectionable measure, the king 
adopted one less arbitrary, and more consonant 
forimiuu to his own secret policy. He published a declar- 
ation in favour of liberty of conscience, for Avhich 
no provision had been made, so as to redeem the promises 
he had held forth at his accession. Adverting to these, 
he declared that, as in the first place he had been zealous 
to settle the uniformity of the church of England in dis- 


* Burnet, i. 179. fully removed. Yet he had no reason to 

f Life of Clarendon, 159. He inti- complain of them on his trial. See, too, 
mates that this begot a coldness in the Pepys’s Diary, Sept. 3. 1662. 
bishops towards himself, which was never 
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cipline, ceremony, and government, and should ever con- 
stantly maintain it ; so as for what concerns the penalties 
upon those who, living peaceably, do not conform them- 
selves thereto, he shoulcl make it his special care, so far 
as in him lay, without invading the freedom of parliament, 
to incline their wisdom next approaching sessions to concur 
with him in making some such act for that purpose as 
may enable him to exercise with a more universal satisfaction 
that power of dispensing, which he conceived to be inherent 
in hini.^^ * 

The aim of this declaration was to obtain from parliament 
a mitigation at least of all penal statutes in matters of 
religion, but more to serve the interests of catholic than of 
protestant uon-conformity.t Except however the allusion to 
the dispensing power, which yet is very moderately alleged, 
there was nothing in it, according to our present opinions, 
that should have created offence. But the com- 
mons, on their meeting in February, 1663, pre- by ihe com- 
sented an address, denying that any obligation lay 
on tlie king by virtue of his declaration from Breda, which 
must be understood to depend on the ad\lce of parliament, 
and slightly intiioating that he possessed no such dispensing 
prerogative as was suggested. They strongly objected to 
the whole scheme of indulgence, as the means of increasing 
sectaries, and i-ather likely to occasion disturbance than to 
promote peace, t Tliey remonstrated, in another address, 

against the release of Calamy, an eminent dissenter, who, 
having been iinprisoned foi* transgressing the act of uni- 
formity, was irrc^gularly set at liberty by the king’s personal 
order. § The king, undeceived as to the disposition of this 

'* l*arl. Hist. 257. apiaii'ist the church of Rome, leaving 

f Baxter intimates, 429., that some the king to act as he thought tit. By 
disagreement arose between the presby- this stifthess it is very probable that they 
teriaus and independents as to the toler- provoked a good cleal of persecution 
atiots of popery, or rather, as he puts it, from the court, which they might have 
as to the active concurrence of the pro- avoided by faliing into its views of a 
testant dissenters in accepting such a general indulgence. 

toleration as should include popery. The i Bari, Hist. 260. An adjournment 
latter, conformably to their general prin- had been moved, and lost by 161 to 119. 
ciples, were favourable to it ; but the Journals, 25tli Feb. 
former would not make themselves par- § 1 9th Feb. Baxter, p. 429. 
ties to any relaxation of the penal laws 
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loyal assembly to concur in his projects of religious libert y 
was driven to more tedious and indirect courses in order to 
compass his end. He had tlie mortification of finding' that 
the house of commons had imbibed, |)art!;c perhaps in con- 
sequence of this dedaration, that jealous apsa'dionsion of 
popery, which had caused so much of Ins father^s ill fortune. 
On this topic the watchfulness of an English parlianu-iit 
could never be long- at rest. The notorious insolence of the 
Romish priests, who, proud of the court’s favour, disdaiiuid 
to respect the laws enough to disguise themselves, pro\-oked 
an address to tlie king, that they might be sent out of the 
kingdom : and bills were brought in to prevent the further 
growtli of popery.* 

Meanwhile, the same remedy, so infallible in the eyes of 
legislators, was not forgotten to be applied to the opposite 
disease of protestant dissent. Some had believed, of whom 
Clarendon seems to have been, that all scruples of tender 
conscience in the presbyterian clergy being faction and hypo- 
crisy, they would submit very quietly to the law, when they 
found all their clamour unavailing to obtain a dispensation 
from it. The resignation of 2000 beneficed ministers at 
once, instead of extorting praise, rather inflamed the resent- 
ment of their bigoted enemies; especially when they ] 3 er- 
ceived that a public and perpetual toleration of separate 
worship was favoured by part of the court. Rumours of 


* Journals, 1 7 th ancl2Sth March, 1 663 . 
Pari. Hist. 264. niirnct, 274., says the 
declaration of indulgence vras usually 
ascribed to Bristol, but in fact })rocceded 
from the king, and that the op})osition to 
it in the house was chiefly made by the 
friends of Clarendon. The latter tells 
us ill his Life, ISO., that the king was 
displeased at the insolence of the Romish 
party, and gave the judges general orders 
to convict recusants. The minister and 
historian either was, or pretended to be, 
his master’s dupe ; and, if he had any 
suspicions of what was meant as to reli- 
gion (as he must surely have had), is far 
too loyal to hint them. Yet the one cir- 
cumstance he mentions soon after, that 
the countess of Castlemaine suddenly de- 
clared herself a catholic, was enough to 
open bis eyes and those of the world. 


The Romish partisans assumed the 
tone of liigli loyalty, as exclusively cha- 
racteristic of tlicir religion ; but affected, 
at this time, to use great civility towards 
the church of England. A book, entitled 
Philanax Anglicus, published under tlie 
name of Bellamy, the second edition of 
which is in 166'S, after a most flattering 
dedication to Sheldon, launches into viru- 
lent abuse of the presbyterians and of the 
reformation in general, as founded on 
principles adverse to monarchy. This 
indeed was common with the ultra or 
high-church party ; but the work in 
question, though it j^urports to be written 
by a clergyman, is manifestly a shaft 
from the concealed bow of the Roman 
Apollo. 
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conspiracy and iriSnrrectioiij sometimes false, bnt gaining- 
credit from the notorious discontent both of the old common- 
wealtids party, and of many who had never been on that 
side, were sedulously propagated, in order to keep up the 
animosity of parliament against the ejected clergy^ ; against 
and these are recited as the pretext of an act pass- 
ed in 1664 for suppressing seditious conventicles (the 
epithet being in this place wantonly and unjustly insulting), 
which inflicted on all persons above the age of sixteen, 
present at religious meeting in other manner than is 
allowed by the practice of the church of England, ^vhere 
five or more persons besides the household should l)e present, 
a penalty of three months^ imprisomrient for the fii’st ofience, 
of six for the second, and of seven years’ transportation for 
the third, on conviction before a single justice of peace.t 
This act, says Clarendon, if it had been vigorously executed, 
would no doubt have produced a thorough reformation, t 
Such is ever the language of the supporters of tyranny 5 
when oppression does not succeed, it is because there has 
been too little of it. But those who suffered under this 
statute report very differently as to its vigorous execution. 
The gaols were filled, not only with ministers who ha 
borne the brunt of former persecutions, but with the laity 
who attended them ; and the hardship was the more grievous, 
that tlie act being ambiguously worded, its construction was 





* See proofs of tln.s in Ralph, 53., 
Rapin, p. 78. There vs-as in 1603 a 
trilling insurrection in Yorkshire, which 
the government wi.shed to have been 
more serious, so as to alford a better pre- 
text for strong measures ; as may be 
collected from a pa.s.sagG in a letter of 
Beiinet to the duke of Ormond, where 
he say.s, “ The country was in greater 
readiness to prevent the disorders than 
perhaps were to be wished ; but it being 
the effect of their own care, rather than 
his ma,jesty’s commands, it is the less to 
bo censured.” Clarendon, 218., speaks 
of this as an important and extensiv?^ 
conspiracy ; and the king dwelt on it in 
his next speech to the parliament. Pari, 
Hist. 289. 

f 1 G Car. 2. c. 4. A similar bill had 


passed the commons in July, 1GG3, but 
hung some time in the upper house, and 
was much debated ; the commons sent 
up a me.ssage (an irregular practice of 
those times) to rcque.st their lordships 
would expedite this and some other hills. 
The king .seems to have been displea.sed 
at this delay ; for he told them at their 
prorogation, that he had expected .some 
bills against conventicles and distempers 
in religion, as well as the growth of 
popery, and should himself prc.sen.t some 
at their next meeting. Ikirl. Hist. 288. 
Burnet observes, that to empower a jus- 
tice of peace to convict without a jury, 
was thouglit a great breach on the jirin- 
ciples of the English constitution, 285, 

I P. 221. 
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left to a single magistrate, generally very adverse to the 
accused. 

It is the natural consequence of restrictive laws to agg'ra- 
vate the disaffection which has served as their pre- 
tiiTsame'' tcxt j uud thus to ci’eatc a necessity for a legislature 
that will not retrace its steps, to pass still onward 
in the course of severity. In the next session accoi'dingly 
held at Oxford in I6655 on account of the plague that 
ravaged the capital, we find a new and more inevitdjhi hlo\; 
aimed at the fallen church of Calvin. It w'as eniicted that 
all persons in holy orders, who had not subscribed the act of 
uniformity, sliould swear that it is not hn\'ful5 upon any 
pretence whatsoever, to take arms against the king ; and 
that they did abhor that traitorous position of taking ai-ms 
by his authority against his person, or against those that are 
commissioned by him, and would not at any time endeavour 
any alteration of government in church or state. Those 
who refused this oath, were not only made irica])al)]e of 
teaching in schools, but prohibited from coming within five 
miles of any city, corporate town, or borough sendiTig 
members to parliament/^ 

This persecuting statute did not pass without tlie opposition 
liomarkson ^^6 oavl of Soutliamptoii, lord treasurer, and 
thciH. other peers. But archbishop Sheldon, and several 
bishops, strongly supported the bill, which Iiad undoulyiedl}’ 
the sanction also of Clarendon^s authority. t In the com- 
mons, I do not find that any division took place ; but an 
unsuccessful attempt was made to insert the word legally 
before commissioned ; the lawyers, however, declared that 
this w^ord must be understood, t Some of the non-conform- 
ing clergy took the oath upon this construction. But the far 
greater number refused. Even if they could have borne the 
solemn assertion of the principles of passive obedience in all 
possible cases, their scrupulous consciences revolted from 
a pledge to endeavour no kind of alteration in church and 
state ; an engagement, in its extended sense, irreconcilable 
with their own primtiples in religion, and with the civil 


t Burnet. Baxter, Part HI, p. 2. Neal, p, 652. 


* 17 Car. 2. c. 2. 

I Burnet. Baxter, 



Cha. IL— 16GO-73.] 1’ ROM HENRY VIE TO GEORGE 11. 49 

duties of Englishiiien. Yet to quit the towns where they 
had lorig been connected, and where alone they had friends 
and disciples, for a residence in country villages, was an 
exclusion from the ordinary means of subsistence. The 
church of Engla-nd had doubtless her provocations ; but she 
made the retaliation much more than coininensurate to the 
injury. No severity, comparable to this cold-blooded perse- 
cution, had been inflicted by the late powers, even in the 
ferment and fury of a civil war. Encouraged by this easy 
triumph, the violent party in the house of coiimions thouglit 
it a good opportunity to give the same test a more sweeping 
application. A bill was brought in imposing this oath upon 
the whole nation ; that is, I presume (for I do not know 
that its precise nature is anywhere explaiLunl), on all persons 
in any public or inunicipal trust. This however was lost on 
a division by a small majority.* 

It has been remarked that there is no other instance in 
history, where men have suffered persecution on account of 
differences, which were admitted by those who inflicted it to 
be of such small moment. But, supposing this to be true, it 
only proves, what may perhaps be alleged as a sort of exte- 
nuation of these severe laws against non-conformists, that 
they were merely political, and did not spring from any theo- 
logical bigotry. Sheldon indeed, their great promoter, was 
so free from an intolerant zeal, that he is represented as a 
man who considered religion chiefly as an engine of policy. 
The principles of religious toleration had already gained con- 
siderable ground over mere bigotry ; hut were still obnoxious 
to the arbitrary temper of some politicians, and wanted per- 
haps experimental proof of their safety to recommend tliein 
to the caution of others. There can be no doubt that all 
laws against dissent and separation from an cstahlislied church, 
those even of the inquisition, have proceeded in a greater or 
less degree from political motives ; and these appear to me 
for less odious than the disinterested rancour of superstition. 

* Mr. Xjocke, in the “ I'<?Uer from a But the numbers in the Journals, Octo- 
Person of Quality to his Friend in the her 27. 1GG5, appear to be 57 to 51. 
Coiiiitvy,” printed in 1G75, (see it in his Probably he meant tliat those persoiiii 
'works, or in Parliamentary History, vol. might have been expected to vote the 
iv. Appendix, No. 5. ) says it was lost other way. 
by three votes, and mentions the persons. 
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The latter is very common among the populace, and some- 
times among the clergy, Tims the presbyteriaiis exclaimed 
against the tf jlera.tioi' of popery, not as dangerous to tlie pro- 
t4‘staiit establishment, but as a sinfid comjiiTrivnse with idola- 
try ; language wliicli, after tlie first licat of tlie reformation 
had abated, was never so cnrreiit in tlie x\ng]ico.n chnrchr^' 
In the case of these statutes against non-conformists inider 
Charles IL, revenge and fear seem to have I)een tlie iiniiiixed 
passions that excited the church party agninst those, wdiose 
former superiority they remembered, and whose disafiectioii 
and hostility it was impossible to doubt, t 

A joy so excessive and indiscriminating had accompanied 
Dissatisfac- the king’s restoration, that no prudence or virtue in 
JrTales. Ms govermiient could have averted that re-action of 
])opu]ar sentiment, \vhich iiievitahly follows the disappoint- 
ment of unrciasonahle hope. Tliose who lay their aceount 
upon blessings, which no course of political administration 
can bestow, live, according to the poet’s comjiarison, like the 
sick man, perpetually changing posture in search of the rest 
which nature denies ; the dupes of successive revolutions, 
sangume as children in all the novelties of politics, a new 
constitution, a new sovereign, a new minister, and as angry 


A pamplilet, wiili Baxter’s name 
subscribed, called Fair Warning, or 
XXV Reasons against Toleration and 
Indulgence of Popery, 16‘6S, is a pleasant 
specimen of this ar^irmentum ah inferno. 
“ Being there is ],>at one safe way to sal- 
vation, do you til ink that the protestant 
■way is that way, or is it not ? If it be 
not, why do you live in it ? If it be, 
how can you find in your heart to give 
your subjects liberty to go another way ? 
Can you, in your conscience, give them 
leave to go on in that course in which, in 
your conscience, you think you could not 
be saved?” Baxter however does not 
mention this little book in his life ; nor 
does he there speak violently about the 
toleration, of Romanists. 

■f The clergy had petitioned the house 
of commons in 1 664, inter alia, “ That 
for the better observation of the Lord’s 
day, and for the promoting of conformity, 
you would be pleased to advance the 
pecuniary mulct of twelve pence for each 
absence from divine service, in propor- 


tion to the degree, quality, and ability 
of the delinqiiout; that so tlie penalty 
may bo of force sufficient to conquer 
the obstinacy of the non-conformists.” 
"Wilkins’s Concilia, iv. 5S0, I..etter.s from 
Sheldon to the commissary of tlie diocese 
of Canterbury, in 1669 and 1670, occur 
in the same collection, oSS, 
directing him to inquire about conven- 
ticles; and if they cannot be re.stn.uned 
by ecclesiastical aiitliority, to apply to 
the next justice of the peace i.n order to 
put them down. A proclamation aiipears 
also irom the king, enjoining magistrates 
to do this. In 1 67:J, the archbi.shop writes 
a circular to his sullragans, directing 
them to pnicoed against such as keep 
schools without licence. P. 593. 

See in the Somers Tracts, vii. 5S6., a 
“ true and faithful narrative ” of the se- 
verities practised against non-conformists 
about this time. Baxter’s Life is also full 
of proofs of persecution ; but the most 
complete register is in Calamy’s account 
of the ejected clergy. 
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with the playtliings when they fall short of their desires. 
What then was the discontent that must have ensued upon 
the restoration of Charles IL ? The neglected cavalier, the 
persecuted presbyterian, the disbanded officer, had each his 
grievance; and felt that he was either in a worse situation 
than he had foi'merly been, or at least than he had exj)e(*t<!d 
to be. Though there were not the violent acts of rnilita.ry 
power, which had struck every man’s eyes under Cromwell, 
it cannot be said that personal liberty was secure, or that the 
magistrates had not considerable power of oppression, and 
that pretty unsparingly exercised towards those suspected of 
disaffection. Tlia religious persecution was not only far 
more severe than it was ever during the com niou wealth, but 
perhaps more extensively felt than under Cliarles I. Tliougli 
tiic monthly assessments for the suj.)port of the army ceased 
soon after the restoration, several large grants were made 
by parliament, especially during' the Dutch war ; and it 
appears, that in the first seven years of Charles IL the 
nation paid a far greater sum in taxes than in any preccMling 
period of the same duration,'* If then the p(?ople compared 
the national fruits of their expenditure, what a contrast they 
found, how deplorable a falling off in public honour and 
dignity since the days of the magnanimous usurper ! t They 
saw with indignation, that Dunkirk, acquired by Cromwell, 
had been chaffered away by Charles (a transaction justifiable 
perliaps on the mere balance of profit and loss, but certainly 
derogatory to the pride of a great nation) ; tliat a war, need- 
lessly commenced, had been carried on with much display of 
bravery in our seamen and their commanders, but no sort of 
good conduct in the government ; and that ti petty nortlun n 
potentate, who would have trembled at the name of the com- 


^ [Bisliop Parker, certainly no enemy 
to the administration of Charles I L, owns 
that nothing did the king so nuich harm 
as the immense grant of 2, .-500,000/. in 
1754, to be levied in three years; from 
which time he thought that he should 
never want money, and put no restraint 
on iiis expenses. liisL. of his own Time, 
p. 245. In the session of 1666 , great 
difficulties were found, as Marvell tells 

B 


us, in raising money ; “ the nation’s 
extreme necessity makes us exceedingly 
tender whereupon to fasten our resolu- 
tions.” IN lar veil’s Letters (in his works), 
Nov. 6'.] — 1845. 

•j- Pepys observes, 1 2th July, 1G6‘7, 
“ how every body now-a-days reflect 
upon Oliver aiid commend him, what 
brave things he did, and made all the 
neighbour princes fear him.” 

2 
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inoiDvealtlL had broken his faith towards us out of mere con- 
tem|)t of our inefficiency.* 

These discontents were heightened by the private conduct 
Private life of Cliarlcs, if tlie life of a king can in any sense be 
ofiheiuijg. clissol utciiess and coriteni})t of nioral 

opinion, which a nation, still in the main grave and religious, 
could not endure. The austere character of the last kinp; 
had repressed to a considerable degree the common vices of a 
court, which had gone to a scandalous excess under James. 
But the cavaliers in general aiiected a profligacy of manners, 
as their distinction from the fanatical party, vhicli gained 
ground among those who followed the king’s fortunes in 
exile, and became more flagrant after the restoration, t 
Anecdotes of court excesses, whicli required not the aid of 
exaggeration, were in daily circulation through the coliee- 
houscs ; those who cared least about the vice, not failing to 
inveigh against the scandal. It is in the nature of a limited 
monarchy that men should censure very freely the private 
lives of their princes, as being more exempt from that im- 
moral servility which blinds itself to the distinctions of right 
and wrong in elevated rank. And as a voluptuous court will 
always appear jjrocligal, because all expense in vice is need- 
less, they had the mortification of believing that the public 
revenues were wasted on the vilest associates of the king’s 


[Clarendon, while he admits these 
discontents, and complaints of the decay 
of trade, asserts them to be unfounded. 
No estate could be put up to sale any where 
but a purchaser was found for It, vol. ii. 
p. 364. The main Question, however, 
is, at what rate be would purchase. 
Bents, he owns, had suddenly fallen 25 
percent, which caused a clamour against 
taxes, presumed to be the cause of it. 
But the truth is, that wheat, which had 
been at a very high price for a few years 
just before and after the restoration, fell 
about 1663 ; and there is no doubt that 
the reign of Charles II. was not favour- 
able to the landed interest. Lady Sun- 
derland tells us, in a letter of 1681, that 
“ the manor of Worme- Leighton, which, 
when I was married [1662], was let for 
32001, is now let for 2300/.” Sidney’s 
Diary, edited by Blencowe, 1843. vol. i. 


Introduction, p. 73. On the other 
hand, sir Josiah Child asserts, that tliere 
wore more men on change worth 10,0007. 
in 1680 than there were in 1660 worth 
1000/., .and that a luindi ed coaches were 
kept for one formerly. Lands yielded 
twenty years’ })urchase, which, when he 
was young, were not w'orth above eight 
or ten. See IMacpherson’s Annals of 
Commerce, ad a. d. 1 660.] — 1 84 5. 

t [Life of Clarendon, p. 34. Perhaps 
he lays too much the blame of this on 
the sectaries; yet we in:iy si}f;pcct that 
the entliusiu.stic and antinomian conceits 
of these men had relaxed the old bonds 
of morality, and paved the way for the 
more glaring' licentiousness of the restor- 
ation, See too Fepys’s Diary, Aug. 31. 
1660, for the rapid increase of disso- 
luteness about the com*t.] — 1845. 
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debaucliery. We are, however, much indebted to the me- 
mory of J3arbara5 duchess of Cleveland, Louisa, duchess of 
Portsmouth, and Mrs. Eleanor Gwyn. We owe a tribute 
of gratitude to the Ma 3 ?'s, the Killigreivs, the Chiffinches, and 
the Grammonts. They played a serviceable part in ridding 
the kingdom of its besotted loyalty. They saved our fore- 
fathers from the star-chamber, and the high-commission 
court ; they laboured in their vocation against standing 
armies and co]‘r{iptio3i j they pressed forward the great 
ultimate security of Eiiglish freedom, the expulsion of the 
house of Stuart.'^ 

Among the ardent loyalists who formed the bulk of the 
present parliament, a certain number of a different 
class had been returned, not sufficient of themselves 
to constitute a very effective minority, but of consi- 
derable importance as a nucleus, round which the lesser fac- 
tions that circumstances should produce, might be gathered. 
Long sessions, and a long continuance of the same parlia- 
ment, have an inevitable tendency to generate a systematic 
opposition to the measures of the crown, which it requires 
all vigilance and management to hinder from becoming too 
powei'fuL The sense of personal importance, the desire of 
occupation in business (a very characteristic propensity of the 
English gentry), the various inducements of private passion 
and interest, bring forward so many active spirits, that it 
was, even in that age, as reasonable to expect that the ocean 
should always be tranquil, as that a house of commons should 
continue long to do the king’s bidding, with any kind of 

* The Memoires de Grammont are have always an awful moral ; and In the 
known to every body ; and are almost light portraits of the court of Versailles 
unique in their kind, not only for the (such, sometimes, as we might otherwise 
grace of their style and the vivacity of almost blush to peruse,) we have before 
their pictures, but for the happy igno- us the hand-writing on the wall, the 
ranee in which the author seems to have winter whirlwind hushed in its grim re- 
lived, that any one of its readers could pose, and expecting its prey, the ven- 
iinagine that there are such things as geance of an oppressed people, and long- 
virtue and principle in the world. In forbearing Deity. No such retribution 
the delirium of thoughtless voluptuous- fell on the courtiers of Charles ll., but 
ness they resemble some of the memoirs they earned in their owm age, what has 
about the end of Louis XV.’s reign, and descended to posterity, though possibly 
somewhat later ; though I think, even in very indifferent to themselves, the disgust 
those, there is generally some effort, here and aversion of all that was respectable 
and there, at moral censure, or some among mankind, 
affectation of sensibility. Thcijj indeed, 
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iiBaiilmily or sul-iiylsisioii. Notliiog can more demonstrate 
the iiicooipatibility of the tory scheme, w'lrlcl: would place 
tlie virtual and effective, as well as noiniiird, administration 
of the executive governinent in the sole hands of the crown, 
with tlie existeiice of a rejjresentative assenddy, than the 
liistory of tins long* purlianient of Charles IL* None has 
ever been elected in circuiii.staiices so fovourable for tbe 
crown, none ever brongTit v/itli it such liigli notions of prero- 
gative ; yet in this assembly a party soon grew up, and 
gained strength in every successive year, \vinch tlie king 
could neitlier direct nor subdue. The methods of bribery, to 
whicb the court had largely recourse, tiiongh they certainly 
diverted some of the measures, and destroycid the character, 
of this opposition, proved in the end like those dangerous 
medicines, which palliate the instant symptoms of a disease 
that they aggravate. The leaders of tins parliament were, 
in general, very corrupt men ; but they knew better than to 
quit the power whicli made them worth purchase. Thus the 
house of commons matured and extended those rights of 
inquiring into and controlling the management of public 
affairs, which had caused so much dispute in former times ; 
and, as tbe exercise of these functions became more habitual, 
and passed with little or no open resistance from the crown, 
the jieople learned to reckon thein unquestionable or even 
fundamental 5 and were prepared for that more perfect 
settlement of the constitution on a more republican basis, 
which took place after the revolution. The reign of Charles 
IL, though displaying some stretches of arbitrary power, and 
tlireatening a great deal more, was, in fact, tlie transitional 
sta.te between tlie ancient and modern schemes of the English 
constitution ; between that course of government where the 
executive power, so far as execati^"e, was very little bounded 
except by the laws, and that ivliere it can only be carried on, 


* [Aubrey relates a saying of Harring- 
ton just before the restoration, which 
shows his sagacity. “ Well 1 the hing 
will come in. Let him come in and 
call a parliament of the greatest cavaliers 
in England, so they be men of estates, 
and let them sit but seven years, and they 


will all turn commonwealth’s men.” 
Letters of Aubrey and others, from the 
Bodleian, vol. ii. p. 373, By common- 
wealth’s men, he probably meant only 
men who would stand up for public 
liberty against the crown.] — 1845. 
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even within its own province, by the consent and co-opera- 
tion, in a great measure, of the parliament. 

The commons took advantage of the pressure which the 
war with Holland brought on the administration, to 
establish two very important principles on the basis ation o? sup- 
of their sole right of taxation. The first of these 

the appropriation of supplies to limited ])Vir])osos. This 
indeed was so far from an absolute novelty, that it found 
precedents in the reigns of Richard II. and Henry IV. ; a 
period when the authority of the house of commons was at 
a very high pitch. No subsequent instance, I believe, was 
on record till the year lG24i, when the last parliainent of 
James L, at the king’s own suggestion, directed their supply 
for the relief of the Palatinate to be paid into the hands of 
coiDmissioiiers named by themselves.. Tliere were cases of 
a similar nature in tJie year 1041, which, though of course 
they could no longer be upheld as precedents, had accustomed 
the house to the idea that tliey had something more to do 
than simply to grant money, without any security or pro- 
vision for its application. In the session of 1665, accord- 
ingly, an enormous supply, as it then appeared, of 1,250,000/., 
after one of double that amount in the preceding year, having 
been voted for the Dutch war, sir George Downing', one of 
the tellers of the exchequer, introduced into the subsidy bill 
a proviso, that the money raised by virtue of that act should 
be ajrplicable only to tlie purposes of the war.^' Clarendon 
inveiglied with fury against this, as an innoyation derogatory 
to the honour of the crown ; but the king himself, haying 
listened to some who persuaded him that tlie money would 
be advanced more easily by the bankers, in anticipation of 
the revenue, upon this better security for speedy re-payment, 
insisted that it should not be thrown out.t That supplies, 


* Tills ’ivas caiTicd on a division by 
172 to 102. Jounnils, 2oth November, 
1665. It was to be raised ‘“in a regu- 
lated subsidiary way, reducing the same 
to a certainty in all counties, so as no 
])erson, for his real or personal estate, be 
exempted.’* They seem to have had 
some difficulty in raising this vast sub- 
sidy. Parliamentary History, 305. 
f 17 Car. II. 0 . 1. Tlie same clause 

E 


is repeated next year, and lias become 
regular. [*• Tiie bankers did not consist 
of above the mimber of tive or six. men, 
some whereof were aldermen and luid 
been lord mayors of Londtai, and all tlic 
rest were alilerinen or Iiad fined for 
aldermen. They wore a tribe that had 
risen and grown up in Cromwell’s time, 
and never were heard of liefore the late 
troubles, till wlien the whole’^trade of 

4 
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granted by parliament, are only to be expended for parti- 
cular objects specified by itself, became, from this time, an 
undisputed principle, recognised by frequent and at length 
constant practice. It drew with it the necessity of estimates 
regularly laid before the house of commons ; and, by exposing 
the management of the public revenues, has gl'/en to parlia- 
ment, not only a real and effective control over an essential 
branch of the executive administration, but, in some measure, 
rendered them partakers in it. ^ 

It was a consequence of this right of appropriation, that the 
house of commons should be able to satisfy itself as 
to the expenditure of their monies in the services for 
acLuuiiti.. were voted. But they might claim a 

more extensive function, as naturally derived from tlieir power 
of opening' and closing the public purse, that of investigating 
the wisdom, faithfulness, and economy with which their 
grants had been expended. For tliis too there was some 
show of precedents in the ancient days of Henry IV. ; but 
what undouhtedly had most influence was the recollection, 
that during the late civil war, and in the times of the com- 
monwealth, the house had superintended, through its com- 
mittees, the whole receipts and issues of the national treasury. 
This had not been much practised since the restoration. But 
in the year l666, the large cost and indifferent success of the 
Dutch war begetting vehement suspicions, not only of pro- 
fuseness but of diversion of the public money from its proper 
purposes, the house appointed a committee to inspect the 
accounts of the officers of the navy, ordnance, and stores, 
which were laid before them, as it appears, by the king’s 
direction. This committee after some time, having' been pro- 
bably found deficient in powers, and particularly being incom- 
petent to administer an oath, the house determined to proceed 
in a more novel and vigorous manner ; and sent up a bill, 
nominating commissioners to inspect the public accounts, wdio 

money had passed through the hands of * Life of Clarendon, p* SI 5. HatselPs 
the scriveners. They were, for the most Precedents, iii. 80. The pvinci pie of 
part, goldsmiths, men known to be so rich, appropriation was not carried into full 
and of so good, reputation, that all the effect till after the revolution. Id. 1 79. 
money of the kingdom would be trusted 484. 
or deposited in their hands.” Life of 
Clarendon, vol. iii, p, 7,] — 1845. 
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were to possess full powers of inquiiy, and to report with 
respect to such persons as they should find to have broken 
their trust. The imniediate object of this inquiry, so far as 
appears from lord Clarendon’s mention of it, was rather to 
discover whether the treasurers had not issued money without 
legal warrant than to enter upon the details of its expenditure. 
But that minister, bigoted to his tory creed of prerogative, 
thought it the liigliest presumption for a parliament, to inter- 
inedclle with the course of government. He spoke of this 
bill as an encroachinent and usuj'patioii that had no limits, 
and pressed the king to be firm in his resolution never to 
consent to it/^ Nor was the king less averse to a parlia- 
mentary commission of this nature, as v^ell from a jealousy 
of its interference with Ins prerogative, as from a conscious- 
ness which Clarendon himself suggests, that great sums had 
been issued by his orders, which could not be put in any pub- 
lic account; that is (for we can give no other interpretation), 
that the monies granted for the war, and appropriated by 
statute to that service, had been diverted to supply his wasteful 
and debauched course of pleasures, t It was the suspicion, 
or rather private knowledge of this criminal breach of trust, 
u'hich had led to the bill in question. 3ut such a slave was 
Clarendon to his narrow prepossessions, tliat he would rather 


* Life of Clarendon, p. 368. Burnet 
observes it was looked upon at the time 
as a great innovation, p. 335. 

f Pepys’s Diary has lately furnished 
some things worthy to be extr.acted. 
“ Mr. W. and I by water to Whitehall, 
and there at sir George Carteret’s lodg- 
ings sir William Coventry met ; and we 
did debate the whole business of our ac- 
counts to the parliament ; where it ap- 
pears to us that the charge of the war 
from Sept. i. 166'4, to this Michaelmas, 
will have been but 3,200,0007., ajid 
we have paid in that time .somewhat 
about 2,200,0007., so that we owe about 
900,0007 : but our method of accounting, 
though it cannot, 1 believe, be far wide 
from the mark, yet will not abide a strict 
examination, if the parliament should be 
troublesome. Here happened a pretty 
question of sir William. Coventry, whe- 
ther this account of ours will not put my 
lord treasurer to a difficulty to tell what 
is become of all the money the parlia- 


ment have given in this time for the war, 
wliicli hath amounted to about 4,000,0007., 
which nobody there could answer ; but I 
perceive they did doubt what his answer 
could be.” Sept. 23. IGCC. — The mo- 
ney granted the king for the war be after- 
wards reckons at 5,590.0007., and the 
debt at 900,0007. The charge stated 
only at 3,200,0007. “ So wliat is become 

of ail this sum, 2,390,0007. !” Ho men- 
tions afterwards, Oct. S., the proviso in the 
poll-tax bill, that there shall be a commit- 
tee of nine persons to have the inspection 
on oath of all tlic accounts of the money 
given and spent for the war, which makes 
the king and court mad; the king having 
given order to my lord chamberlain to send 
to the play-houses and brothels, to bid all 
the parliament men that were there to go 
to the parliament presently ; but it was 
carried against the court by thirty or forty 
voices.” It was thought, he says, Dec. 
12., that above 400,0007. had gone into 
the privy purse since the war. 
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see the dissolute excesses whicli lie abhorred suck noiirislioieiit 
from, that revenue ivhicli had been allotted to maintain the 
national honour and interests, and which, by its deficiencies 
thus aggravated, had caused even in this very year tlie navy 
to be laid up, raid the coasts to be left defenceless, tlian suiler 
tliein to be restrained by the only ])ower to which thouglitless 
luxury would submit. He opposed the bill tlierefore in the 
house of lords, as he confesses, with iiiucli of that hitcniuerntc 
warmth which distinguished him, and ^vitli a contempt of the 
lower house and its authority, as imprudent in respect to his 
own interests as it was unbecoming and unconstitutional. 
The king prorogued parliament while the measure was de- 
pending ; but in hopes to pacify the house of commons, pro- 
mised to issue a commission under the great seal for the 
examination of jiublic accountants ; an expedient which was 
not likely to bring more to light than suited his purpose. 
But it does not appear that this royal commission, tliough 
actually prepared and sealed, was ever carried into effect ; 
for in the ensuing session, the great minister's downfall 
having' occurred in the mean time, the house of commons 
brought forward again their bill, which passed into a law. 
It invested the commissioners therein nominated with very 
extensive and extraordinary powers, both as to auditing public 
accounts, and investigating the frauds that had taken place in 
the expenditure of money, and emjiloyment of stores. Tliey 
were to examine upon oath, to smnmon inquests if they thouglit 
fit, to commit persons disobeying their orders to prison with- 
out bail, to determine finally on the charge and discharge of 
all accountants ; the barons of the exchequer, upon a certifi- 
cate of their judgment, were to issue process for recoveiing 
money to the king’s use, as if there had been an immediate 
judgment of their own court. Reports were to be made of 
the commissioners’ proceedings from time to time to the king 
and to both houses of parliament. None of the commissioners 
were members of either house. The king, as may be sup- 
posed, gave way very reluctantly to this interference "witli his 
expenses. It brought to light a great deal of abuse and mis- 
application of the public revenues, and contributed doubtless 


* Life of Clarendon, p. 392. 
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in no small degree to destroy the house’s confidence in the 
integrity of government, and to promote a more jealous 
watchfulness of the king’s designs.^ At the next meeting 
of parliament, in October, 1669? sir George Carteret, trea- 
surer of the navy, was expelled the house for issuing money 
without legal warrant. 

Sir Edward Hyde, whose influence had been almost anni- 
hilated in the last years of Charles I. througli the 
inveterate hatred of the queen and those who sur- cia^eniion’s 
rounded her, acquired by degrees the entire confi- 
deuce of the young king, and baffled all the intrigues of his 
enemies. Guided by him, in all serious matters, during the 
latter years of his exile, Charles followed his counsels almost 
implicitly in the difficult crisis of the restoration. The office 
of cjiancellor and the title of earl of Clarendon were the proofs 
of the king’s favour ; but in effect, through the indolence and 
ill health of Soutliainpton, as well as their mutual friendship, 
he was the real minister of the crown, t By the clandestine 
marriage of his daughter with the duke of York, lie changed 
one brother from an enemy to a sincere and zealoirs friend, 
without forfeiting the esteem and favour of the other. And 
tliough he was wise enough to dread the invidiousness of 
such an elevation, yet for several years it by no means seemed 
to render his influence less secure, t 


^ 19 & 20 Car. II. c. 1. 'Burnet, 
p. 374. Tliey reported unaccounted ba- 
lances of 1,509, 16' IZ., besides much that 
was (juestionable in the payments. But, 
accortling to llalph, p. 177., the com- 
missioners had acted with more technical 
rigour than cquitjr, surcharging the ac- 
countants for all sums not expended since 
the war began, though actually expended 
for the purposes of preparation. 

f Burnet, p. l.SO. Southampton left 
all the business of the treasury, according 
to Burnet, p. 131., in the hands of sir 
Philip Warwick, “a weak but incorrupt 
man.” The king, ho says, chose to put up 
up with his contradiction rather than 
make him popular by dismissing him. 
But in fact, as we see by Clarendon’s in- 
stance, the king retained his ministers 
long after he was displeased with them. 
Southampton’s remissness and slov/iicss, 
not\yitlistandiiig his integrity, Pepys says, 


was the cause of undoing the nation as 
much as any thing ; “ yet, if I knew all 
the difficulties he has lain under, and his 
instrument sir Philip Warwick, I might 
be of another mind.” May 16. 1667. — 
He was willing to have done something, 
Clarendon tells us, p. 415., to gratify the 
Presbyterians ; on which account, the 
bi,shops thought him not enough directed 
to the church. His friend cntlcavours to 
extenuate this heinous sin of tolerant prin- 
ciples. 

i The behaviour of lord Clarendon on 
this occasion was so extraordinary, that 
no credit could have been given to any 
other account than his own. The duke 
of York, he says, informed the king of the 
affiection and friendship that had long 
l)een between him and the young lady; 
tliat they had been long contracted, and 
that she was with child ; and therefore 
requested his majesty’s leave that he 
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Both in tlieir characters however, and turn of tliliihino*, 
there ^vas so little conformity between Clarendon and his 


miglit publicly irjarry her. TIic- rr.arqiils 
of Ormond by the khig's order comniu- 
iiicated this to the chancellor, who “broke 
out into aii Immoderate passion ni^ainst 
the wiekedness of his daughter ; and said, 
with all imaginable earnestness, that as 
soon as he came home, he would turn her 
out of his house as a strumpet to sl-ifr, for 
herself, and would never see her again. 
They told him that his passion was too 
violent to administer good counsel to 
him ; tliat they tliought that the duke 
was married to bis daughter, and that 
there were other measures to be taken 
than those which the disorder he was in. 
had suggested to him. 'Whereupon he 
fell into new commotions ; and said, If 
that were true, he was w’ell prepared to 
advise what was to be done ; that he had 
much rather his daughter should be the 
duke’s whore than bis wife: in the for- 
mer case, nobody could blame him for 
the resolution he had taken, for he was 
not obliged to keep a whore for the 
greatest prince alive ; and the indignity 
to himself he would submit to the good 
pleasure of God. But, if there were any 
reason to suspect the other, he w’as ready 
to give a positive judgment, in which he 
hoped their lordships would concur wuth 
him, that the king should immediately 
cause the woman to be sent to the Tower 
and cast into the dungeon, under so strict 
a guard that no person living should be 
admitted to come to her ; and then that 
an act of pnrUanient should he iimnediatehj 
passed for cutting off her head, to which he 
would 7mt onlg give his consent, hut would 
very willinghj be the Jirst man that should 
propose it. And udioever knew the man, 
will believe tliat he said aii this very 
heartily,” Lord Southampton, he pro- 
ceeds to inform us, on the king’s en- 
tering the room at the time, said very 
naturally, that the chancellor was mad, 
and had proposed such extravagant things 
that he was no more to be consulted 
with. This, however, did not bring him 
to his senses ; for be repeated his strange 
proposal of “ sending her presently to the 
Tower, and the rest ; ” imploring the 
king to take this course, as the only ex- 
pedient that could free him from the evils 
that this business would otherwise bring 
upon him. 


That any man of sane intellects should 
fall into such an extravagance of passion, 
is sufficiently wonderful; that he should 
sit down in cool blood several year.s iiftei- 
wards to relate it, is still more so ; and 
perhaps we shall carry our candour to an 
excess, if we do not set down the whole 
of this scene to overacted hypocrisy. 
Charles IL, we may be very sure, could 
see it in no other light. And here I must 
take notice, by the ^ray, of the singular 
observation the worthy editor of Bur- 
net has made : “ King Chari e.s’s conduct 
in this business was excellent through- 
out; that of Clarendon worthy an ancient 
Bomand^ We have indeed a itoman pre- 
cedent for subduing the sentiments of 
nature rather than permitting a daughter 
to incur disgrace through the passions of 
the great ; but I think Virginius w’oiild 
not quite have understood the feelings of 
Clarendon. Such virtue was more like 
what Blontesquieu calls “ Fheroisme de 
i’esclavage,” and was just fit for the court 
of Gondar. But with all this violence 
that he records of himself, ho deviates 
greatly from the truth : “ The king (lie 
says) afterwards spoke every day about 
it, and told the chancellor that he must 
behave himself wisely, for that the thing 
w-as remediless, and that his majesty knew 
that they were married ; which would 
quickly appear to all men who knew 
that nothing could be done upon it. In 
this time the chancellor had conferred 
with his daughter, without any thing of 
indulgence, and not only discovered that 
they were unquestionably married, I.)ut 
by whom, and who were present at it, icho 
would be ready to avoio it ; which pleased 
him not, though it diverted him from 
using some of that rigour which he in- 
tended. And he bslw no other remedy 
could be applied but that which he had 
proposed to the king, who thought of 
nothing like it,” Life of Clarendon, 29- 
et post. 

Every one would conclude from this, 
that a marriage had been soleinnized, if 
not before their arrival in England, yet 
before the chancellor had this conference 
with his daughter. It appears however 
from the duke of York’s declaration in 
the books of the privy council, quoted by 
Ralph, p. 40., that he was contracted to 
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master, that the continuance of his ascendancy can only be 
attributed to the power of early habit over the most thought- 
less tempers. But it rarely happens that kings do not ulti- 
mately shake off these fetters, and release themselves from 
the sort of subjection which they feel in acting abe/jiys by the 
same advisers. Charles, acute himself and cool-headed, could 
not fail to discover the passions and prejudices of his minister, 
even if he had wanted the suggestion of otliers who, without 
reasoning on such broad principles as Clarendon, were per- 
haps his superiors in judging of temporary business. He 
wished too, as is common, to depreciate a wisdom, and to 


Ann Hyde on the 24th of November, 
1659, at Breda ; and after that time lived 
with her as his wife, though very secretly; 
he married her Sd Sept. 1660, according 
to the English ritual, lord Ossory giving 
her away. The hrst child was born 
Oct. 22. 1660. Now whether the con- 
tract were sufficient to constitute a valid 
marriage, will depend on two things ; 
first, upon the law existing at Breda; 
secondly, upon the applicability of what 
is commonly called the rule of the lex 
loci, to a marriage between such persons 
according to the received notions of En- 
glish lawyers in that age. But, even 
admitting all this, it is still manifest that 
Clarendon’s expressions point to an actual 
celebration, and arc consequent!}’’ intended 
to mislead the reader. Certain it is, that 
at the time the contract seems to have 
been reckoned only an honorary obli- 
gation. James tells us himself (Maepher- 
son’s Exti'acts, p. 17.) that he promised 
to marry her ; and “ though when he 
asked the king for his leave, he refused 
and dissuaded him from it, yet at last 
he opposed it no more, and the duke 
married her privately, and owmed it some 
time after.” His biograplier, writing 
from. James’s own manuscript, adds, “it 
may well be siqiposcd that my lord chan- 
cellor did his ])a.rt, but with groat caution 
and circumspection, to soften the king in 
that matter which in every respect seemeil 
so much for his own advantage.” IJfe of 
James, 0S7. And Pepys inserts in his 
diary, Feb. 23. 1661, “ Mr. H. told me 
how my lord chancellor had lately got 
the duke of York and duchess, and iier 
woman, my lord Ossory and a doctor, to 
make oath before most of the judges of 
the kingdom, concerning all the circum- 


stances of their marriage. And, in fine, 
it is confessed that they were not fully 
married till about a month or two before 
she was brought to bed; but that they 
were contracted long before, and [were 
married] time enough for the child to be 
legitimate. But I do not hear that it 
was put to the judges to determine that 
it vras so or not. ” [There was no ques- 
tion to put about the child’s legitimacy, 
which was beyond all doubt] He had 
said before that lord Sandwich told him, 
1 7th Oct 1660, “the king wanted him 
[the duke] to marry her, but lie would 
not” This seems at first sight incon- 
sistent with w'hat James says himself. 
But at this time, though the private 
marriage had really taken place, he had 
been persuaded by a most infamous con- 
spiracy of some profligate courtiers that 
the lady ^vas of a licentious character, 
and that Berkeley, afterwards lord Fal- 
mouth, had enjoyed her favours. Life 
of Clarendon, 33. It must be presumed 
that those men knew only of a contract 
which they thought he could break. Ha- 
milton, in the Memoirs of Grammont, 
.speaks of this transaction with his usual 
levity, though the jiartics showed them- 
selves a.s destitute of spirit as of honour 
and humanity. Clarendon, we must be- 
lieve (and the most favourable hypothesis 
for him is to give up his veracity), would 
not permit his daughter to be made the 
victim of a few perjured debauchees, and 
of her husband’s fickleness or credulity. 
[Upon reconsidering this note, I think it 
probable that Clarendon’s conversation 
with his daughter, when he ascertained 
her marriage, w-as subse<}iient to the 3d 
of September. It is always difficult to 
make out his dates.] — 1845. 
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suspect a virtue, which seemed to reproach his own vice and 
folly. Nor has Clarendon spared those reuionstrances against 
tlie king’s course of life, which are seldom Lome without im- 
patience or resentment. He was strongly suspected bv the 
king as well as liis courtiers (though, a(*cording to his own 
account, ’witlioiit any reason) of having promoted the mar- 
riage of miss >Stewart with the duke of RiclrmomL* But 
above all he stood in the way of projects, which, though still 
probably unsettled, were floating in the kiiig’s mind. No 
one was more zealous to iiplnhl the pi‘erog"itive at a height 
v’liere it must overtop and chill witli ils shadow the piTvilegos 
of tlie people. No one was more vigilant to limit the func- 
tions of }:)ariiament, or more desirous to see them confiding 
and submissive. But there were landmarks whicli he could 
never be brought to transgress. He would prepare the road 
for absolute monarchy, but not introduce it ; he would assist 
to hatter down the walls, but not to march into the town* 
His notions of what the Englisli constitution ought to be, 
appear evidently to have been derived from the times of 
Elizabeth and James I., to which he frequently refers with 
approbation. In the history of that age, he found much that 
could not be reconciled to any liberal principles of govern- 
ment. But there were two things which he certainly did 
not find ; a revenue capable of meeting an extraordinary 
demand without parliamentary supply, and a standing’ army. 
Hence he took no pains, if he did not even, as is asserted by 
Burnet, discourage the proposal of others, to obtain sucli a 
fixed annual revenue for the king on the restoration, as would 
have rendered it very rarely necessary to have recourse to par- 
liament t, and did not advise the keeping up any part of tlie 

^ Hamilton mentions this as the enr- mortally for it. P. 223. It is the fashion 
rent rumour of ihe court, and Burnet has to discredit all that Burnet says. But 
done the same. But Clarendon himself observe Vvdiat we may read in Pepys : 
denies that he had any concern in it, or “ Sir W. Coventry did tell me it as tiie 
any acquaintance with the parties. He wisest thing that was ever said to the 
wrote in too humble a strain to the king king by any statesman of his time ; and 
on the subject. Life of Clar. p, 454, it was by my lord treasurer that is dead, 

*1^ Burnet says that Southampton had whom, I find, he takes for a very great 
come into a scheme of obtaining 2 , 000,0004 statesman, that when the king did show 
as the annual revenue ; which was pre- himself forward for pjissing the act of 
vented by Clarendon, lest it should put indemnity, he did advise the king that 
the^ king out of need of parliaments, he would" hold his liand in doing it, till 
This the king found. out, and hated him he had got his power restored that had 



Cha. IL---1660-73.] FROM HENRY VII. TO GEORGE IE G3 


army. Tliat a few troops were retained, was owing to the 
duke of York. Nor did he go the length that was expected 
in procuring the repeal of all the laws that had been enacted 
in the long parliament.^ 

These omissions sank deep in Charles’s heart, especially 
when he found that he had to deal with an uiimanageahle 
hoiise of commons, and must fight the battle for arbitrary 
power ; whicli might have been achieved, he thought, with- 
out a struggle by his minister. There was still less hope of 
obtaining any concurrence from Clarendon in the king’s 
designs as to religion. Though he does not once hint at it 
in his writings, there can be little doubt tluit he must have 
suspected his master’s inclination tov/ards the church of Rome. 
The duke of York considered this as the most likely cause 
of his remissness in not sufficiently advancing the pre~ 
rogative.t He Avas always o])])osed to the various schemes 
of a general indulgence tov'ards popery, not only from his 
strongly protestant principles and his dislike of all toleration, 
but from a prejudice against the body of the English 
catholics, whom he thought to arrogate more on the ground 
of merit than they could claim. That interest, so powerful 
at court, was decidedly hostile to the chancellor; for the duke 
of York, wdio strictly adhered to him, if he had not kept 
his change of religion wdiolly secret, does not seem to have 
hitherto formed any avowed connexion with the popish 
party, t 


been diminished by the late times, and 
liis revenue settled in such a manner as 
lie might depend upon himself without 
resting upon parliaments, and then pass 
it. But niy lord chancellor, who thought 
he could have the coiniruiud of parlia- 
ments for ever, because for the king’s 
sake they were awhile willing to grant 
all the king desired, did press for its being 
done; and so it was, and the king from 
that time able to do nothing with the 
parliament almost,” March 120. 16G9. 
Rari qiiippe boni ! Neither Southampton 
nor Coventry make the ligure in this ex- 
tract we should wish to find ; yet who 
were their superiors for integrity and pa- 
triotism under Charles 1 1. ? Perhajis 
Pepys, like most gossiping men, was not 
always correct. 


^ Maepherson’s Extracts from Life of 
James, 17, 18. Compare Innes’s Life 
of James, published by Clarke, i. 391. 
393- In the former work it is said that 
Clarendon, upon Vennev’s insurrection, 
advised that the guards sliould not bo 
disbanded. But tliis seems to bo a mis- 
take in copying : for Clarendon read the 
duke of York. Pepys however, who 
hoard all the gossip of the town, mentions 
the year after, that the chancellor thought 
of raising an army, with the duke as 
general, Dec. 22. 1661. 
f Ibid. 

The earl of Bristol, with all liis con- 
stitutional i)recipitaiicy, made a violent 
attack on Clarendon, by exhibiting articles 
of treason against him in the house of 
lords ill 1GG3 ; believing, no doubt, that 
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This estrangement of tlie king^s favour is sufficient to ac- 
Loss of the count for Clareiidoii^s loss of power; but liis entire 
I'uin was rather accomplislied by a strang'e coali- 
tion of enemies, which his virtues, or his errors 
ciaieudon. brouglit iuto unioB. Tlie cava- 

liers luited him on account of the act of indemnity, and the 
presbyterians for that of uniformity. Yet tlie latter were not 
in general so eager in his ]>rosecMtioii as tlie others.'^ But 
he owed great part of the severity with which he was treated 


tlie scliemGS of the intriguers were more 
mature, and the king more alienated, 
than was really the case ; and thus dis- 
graced himself at court instead of his 
enemy. Pari. Hist. 27f). life of Clar. 
200. Before this time Pep vs had beard 
that the chancellor had lost the king’s 
favour, and that Bristol, %vitli Biicking- 
liam and two or three more, ruled him. 
May 15. 1663. 

* A motion to refer the heads of charge 
against Clarendon to a committee was 
lost by 194 to 128; Seymour and Os- 
borne telling the noes, Birch and Clarges 
the ayes. Commons’ Journals, Nov. 6. 
1667. These names show how parties 
ran, Seymour and Osborne being high- 
flying cavaliers, and Birch a presbyteriaii. 
A motion that he be impeached for treason 
on the first article was lost by 172 to 103, 
the two former tellers for the ayes : Nov. 
9. In the Harleian MS. 881. we have 
a copious account of the debates on this 
occasion, and a transcript in No. 1218. 
Sir Heneage Finch spoke much against 
the charge of treason ; JMaynard seems to 
have done the same, A charge of secret 
correspondence with Cromwell was in- 
troduced merely ad invidiam, the prose- 
cutors admitting that it was pardoned by 
the act of indemnity, but wishing to make 
tlie chancellor plead that : IMayiiard and 
Hampden opposed it, and it was given up 
out of shiime without a vote. Vaughan, 
afterwards chief justice, argued that coun- 
selling the king to govern by a standing 
army was treason at common law, and 
seems to dispute what Finch laid down 
most broadly, that there can be no such 
thing as a common-law treason ; relying 
on a passage in Glanvill, where seductio 
domini regls*’ is said to be treason. May- 
nard stood up for the opposite doctrine. 
"Waller and Vaughan argued that the sale 


of Dunkirk w-as treason, but the article 
passed without declaring it to be so ; nor 
would the word have appeared probably 
in the impeachment, if a young lord 
Vaughan had not asserted that he could 
prove Clarendon to Iiave betrayed the 
king’s councils, on which an article to 
that effect was carried by 161 to 89. 
Garraway and Littleton were forward 
against the Chancellor ; but Coventry 
seems to have taken no great part. Sec 
Pepys’s Diary, Dec. Sd and 6th, 1667. 
Baxter also says that the presbyterians 
were by no means strenuous against 
Clarendon, but rather the contrary, fear- 
ing that worse might come for the coun- 
try, as giving him credit for having kept 
oir military government. Baxter’s Life, 
part iii. 21. This is very highly to the 
honour of that party whom he iiad so 
much oppressed, if not betrayed. “ It 
was a notable providence of God,” he 
says, “ that this man, who had been the 
great instrument of state, and done almost 
all, and had dealt so cruelly witli the non- 
conformists, should tluis by his own friends 
be cast out and banished j while those 
that he had persecuted were the most 
moderate in his cause, and many for him. 
And it was a great ease that befell the 
good people throughout the land b\' Ins 
dejection. For his way w'as to decoy men 
into con.spiracics or to pretend plots, and 
upon the rumour of a plot the innocent 
people of many countries were laid in 
prison, so that no man knew when he 
was safe. Whereas since then, though 
laws have been made more and more 
severe, yet a man knoweth a little bettor 
what he is to expect, when it is by a law 
that he is to be tried.” Sham plots there 
seem to have been ; but it is not reason- 
able to charge Clarendon with inventing 
them. Ralph, 1 22. 
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to his own pride and ungovernable passionateness, by which 
he had rendered very eminent men in the house of common 
ii3]p1acable, and to tlie language he had used as to the dignity 
and ].).rivileges of the house itself.^ A sense of this eminent 
personas great talents as well as general integrity and con- 
scientiousness on the one hand, an indignation at the king’s 
ingratitude and the profligate counsels of those who sup- 
planted him on the other, ])ave led most writers to overlook 
his faults in administration, and to treat all the articles of ac- 
cusation against him as frivolous or unsupported. It is doubt- 
less impossible to justify the charge of liigh treason, ins im- 
on which he was impeached; but there are matters somc-'lnVidos 
tliat never were or could be disproved; and our own founded, 
knowledge enables us to add such grave accusations as imst 
show Clarendon’s unfitness for the government of a free 
country, t 

1. It is the fourth article of his impeaclnnent, that he 

advised and procured divers of his majesty’s sub- megaiim- 
jects to be imprisoned against law, in remote islands, p^souments. 
garrisons, and other places, thereby to prevent them from the 


* In his wrath against the proviso in- 
serted by sir George Downing, as above 
mentioned, in the bill of supply, Cla- 
rendon told him, as he confesses, that the 
king could never be well served, wliile 
fellows of his condition were admitted to 
speak as much as they had a mind ; and 
that in the best times such presumptions 
had been punished with imprisonment by 
the lords of the council, withautthe king’s 
taking notice of it, 321. The king was 
naturally displeased at this insolent lan- 
guage towards one of his servants, a man 
who had filled an eminent station, and 
done services, for a suggestion intended 
to benefit the revenue. And it was a 
still more flagrant affront to the house of 
commons, of which Downing was a mem- 
ber, and where he had proposed this 
clause, and induced the house to adopt it. 

Coventry told Pepys “ many things 
about the chancellor’s dismissal, not fit to 
be spoken ; and yet not any unfaithful- 
ness to the king, but instar omnium, that 
he was so great at the council-board and 
in the administration of matters there was 
no room for any body to propose any 
remedy for what was amiss, or to com- 

VOL. IL 


pass any thing, though never so good for 
the kingdom, unless approved of by the 
chancellor ; he managing all things with 
tliat greatness which now will be removed, 
that the king may have the benefit of 
others’ advice.” Sept. 2. I6’67. His own 
memoirs are full of proofs of this haughti- 
ness and intem])erance. He set liimself 
against sir William Coveiiti*y, and speaks 
of a man as able and virtuous as himself 
with marked aversion. See too life of 
James, 398. Coventry, according to this 
writer, 431., was the chief actor in Cla- 
rendon’s xmpoacliment, but this seems to 
be a mistake ; though he was certainly 
desirous of getting him out of place. 

The king, Clarendon tells us, 438., 
pretended that the anger of parliament 
was such, and their pow’cr too, as it was 
not in his power to save him. T])e fallen 
minister desired him not to fear the power 
of parliament, which was more or less, 
or nothing, as he xfloased to make it.” 
So preposterous as well as unconstitu- 
tional a way of talking could not but 
aggravate his unpopularity with that great 
body he pretended to contemn. 

•{• State Trials, vi. 318. Pari. Hist. 

P 
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benefit of the law, and to produce precedents for the iin- 
prisonino' any other of his mryesty’s subjects in man- 
ner/^ This was undoubtedly true, Tliere was some ground 
for apprehension on the part of the government from those 
bold spirits who had b-ecn accustomed to reA’obiiions, and 
drew encouragement from the vices of the court and the 
embarrassments of the nation, Ludlow and Algernon Sid- 
ney, about the year 1665, had projected an iiisuiTecrion, the 
latter soliciting Louis XIV. and the pensionary of Holland 
for aid.'^ .Many officers of the old army, Wildinaii, Creed, 
and others, suspected, perhaps justly, of such conspiracies, 
had been illegally detained in prison for se\'eral years, and 
011 ^ recovered their liberty on Clarendon’s dismissaht He 
hiwloo much encouraged the hateful race of informers, 
though he admits that it had grown a trade by which men 
got money, and that many were committed on slight 
grounds, t Thus colonel Hiitcliinson died in the close con- 
finement of a remote prison, far more probably on account 
of his share in the death of Charles L, from which the act 
of indemnity had discharged him, than any just pretext of 
treason. § It was difficult to obtain a habeas corpus from 
some of the judges in this reign. But to elude that 
provision by removing men out of the kingdom, was such 
an offence against the constitution, as may be thought enough 
to justify the impeacliment of any minister, 

2, The first article, and certainly the most momentous, 
asserts, That the earl of Clarendon hath designed a standing 
army to be raised, and to govern the kingdoj)! thereby, and 
advised the king to dissolve this present parliament, to lay 
aside all thoughts of parliaments for the future, to govern by 
a military power, and to maintain the same by free quarter 
and contribution.” This v/as prodigiously exaggerated ; yet 
there was some foundation for a part of it. In the disastrous 
summer of 1667? when the Dutch fleet had insulted our 


* Ludlow, in. 118. 165. et post Cla- 
rendon’s Life, 290, Burnet, 226. CEuvres 
de Louis XIV. ii. 204. 

•f Harris’s Lives, v. 28. Biogr. Brit, 
art. Harrington. Life of James, 396, 
Somers Tracts, vu. 530. 534. 

\ See Kennet’s Register, 757. Ralph, 


78. et post, Harris’s Lives, v. 182., for 
the proofs of this. 

§ Mem. of Hutchinson, 303. It seems 
however that he was suspected of some 
concern with an intended rising in 1663, 
though nothing was proved against him. 
Miscellanea Aulica, 319. 
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coasts, and burned our ships in the Medway, the exchequer 
being empty, it was proposed in council to call together im- 
mediately the parliament, which then stood prorogued to a 
day at the distance of some months. Clarendon, wIk> feared 
the hostility of the house of commons towards himself, and 
had pressed the king to dissolve it, maintained that they 
could not legally be summoned before the day fixed ; and, 
with a strange inconsistency, attaching more importance to 
the formalities of law than to its essence, advised that the 
counties where the troops were quartered should be called 
upon to send in provisions, and those where there were no 
troops to contribute money, which should be abated out of 
the next taxes. And he admits that he might have used the 
expression, of raising contributions, as in the late civil war. 
This unguarded and unwarrantable language, thrown out at 
the council-table where some of his enemies were sitting, 
soon reached the ears of the commons, and, mingled up with 
the usual misrepresentations of fiiction, was magnified into a 
charge of high treason.^ 

3. The eleventh article charged lord Clarendon with having- 
advised and effected the sale of Dunkirk to the 
French king, being part of his majesty^s dominions, 
for no greater value than the ammunition, artillery, and 
stores were worth. The latter part is generally asserted to 
be false. The sum received is deemed the utmost that Louis 
would have given, thought he had made a hard {)argain. 
But it is very difficult to reconcile what Clarendon asserts in 
his defence, and much more at length in his Life, (that the 
business of Dunkirk Was entirely decided before he had any 
thing to do in it, by the advice of Albemarle and Sandwich,) 
with the letters of d^Estrades, the negotiator in this transac- 
tion on the part of France. In these letters, written at the 
time to Lonis XIV., Clarendon certainly appears not only as 
the person chiefly concei-ned, but as representing* himself 
almost the only one of tlie council favourable to the measure, 

* Life of Clarendon, 424. Pepys Elizabeth did do all her business in 1588 
says, the parliament was called together without calling a parliament, and so 
“against the duke of York’s mind flatly, might be do for any thing he saw.” June 
who did rather advise the king to raise 25. 1GG7. He probably got this from 
money as lie pleased ; and against the his friend sir W. Coventry, 
chancellor, who told the king that queen 

F 2 
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and having to overcome the decided repugnance of South- 
ampton, Sandwich, and Albemarle.^ I cannot indeed see 
any other explanation than that he magnified the obstacles in 
the way of this treaty, in order to obtain better terms , a 
management not very unusual in diplomatical dealing', but, 
in the degree at least to which he carried it, scarcely re- 
concilable with the good faith we should expect from this 
minister. For the transaction itself, we can hardly deem it 
honourable or politic. Tlie expense of keeping up Dunkirk, 
tliough not trifling, would have been willingly defrayed by 
parliament ; and could not well be pleaded by a government 
which had just encumbered itself with the useless burthen of 
Tangier. That its possession was of no great direct value 
to England must be confessed ; but it Avas another question 
whether it ought to liave been surrendered into the hands of 
France. 

4. This close connexion with France is indeed a great 
reproach to ClarendoiFs policy, and was the spring of mis- 
chiefs to which he contribute^ and which he ought to have 
foreseen. What were the motives of these strong professions 
of attachment to the interests of Louis XIV. which he makes 
in some of his letters, it is difficult to say, since he had un- 
doubtedly an ancient prejudice against that nation and its 


■* Ralph, 78, &c. The overture came 
from Clarendon, the French having no 
expectation of it. The worst was that, 
just before, he had dwelt in a speech to 
parliament on the importance of Dun- 
kirk. This was on iMay 19. 1662. It 
appears by Louis XIV. ’s own account, 
wliich certainly does not tally witli some 
other authorities, that Dunkirk had been 
so great an object with Cromwell, that it 
was the stipulated price of the English 
alliance. Louis, however, was vexed at 
this, and determined to recover it at any 
price; il est certain que je ne pouvois 
trop donner pour racheter Dunkerque. 
He sent d'Estrades accordingly tt) Eng- 
land in 1661, directing him to make this 
his great object. Charles told the ambas- 
sador that Spain had made him great 
offers, but he would rather treat with 
France. Louis was delighted at this ; 
and though the sum asked was consider- 
able, 5,000,000 iivres; he would not break 


oJT, but finally concluded the treaty for 
4,000,000, payable in three years ; nay, 
saved 500,000 without its being foiujd 
out by the English, for a banker h.aving 
oflered them prompt payment at this di<^- 
count, they gladly accepted it ; but this 
banker was a j)erson employed by I^ouis 
himself, who had the money ready. He 
had the greatest anxiety about this afliiir ; 
for the city of London deputed the lord 
mayor to offer any sum so that Dun- 
kirk might not be alienated. OEuvres 
de Louis XIV. i. 167. If this be al- 
together correct, the king of France did 
not fancy he had made so bad a bargain ; 
and indeed, v/ith his projects, if he had 
the money to spare, he could not think 
so. Compare the M^moires d’Estrades, 
and the supplement to the third volume 
of Clarendon State Papers. The his- 
torians are of no value, except as they 
copy from some of these original testi- 
monies. 


CiiA. 11-1660-73.] FROM HENRY VIE TO GEORGE II. 69 

govermiient. I should incline to conjecture that his know- 
ledge of the king’s unsoundness in religion led him to keep 
at a distance from the court of Spain^ as being far more 
zealous in its popery, and more connected with the Jesuit 
faction, than that of France ; and this possibly influenced him 
also with respect to the Portuguese match, wherein, though 
not the first adviser, he certainly took much interest ; an alli- 
ance as little judicious in the outset, as it proved eventually 
fortunate/^ But the capital misdemeanour that he Soliciration 
committed in this relation with France was the clan- 
destine solicitation of pecuniary aid for the king. He first 
taught a lavish prince to seek the '.vages of dependence in a 
foreign power, to elude the control of parliament by the help 
of French money, t The purpose for which this aid was 
asked, tlie succour of Portugal, might be fair and laudable ; 
but the precedent was most base, dangerous, and abominable. 
A king \^'ho had once tasted the sweets of dishonest and 
clandestine lucre would, in the words of the poet, be no more 
capable afterwards of abstaining from it, than a dog from his 
greasy offal. 

These are the errors of Clarendon’s political life ; which, 
besides his notorious concurrence in all measures of Clarendon’s 
severity and restraint towards the non, -conformists, minister.*^ 
tend to diminish our respect for his memory, and to exclude 
his name from that list of great and wise ministers, where 
some are willing to place him near the head. If I may seem 
to my readers less fiivourable to so eminent a person than 
common history might warrant, it is at least to be said that 
I have formed mv decision from his own recorded sentiments, 
or from equally undisputable sources of authority. The pub- 
lication of his life, that is, of the history of his administration, 

^ Life of Cicir. 78. Life of James, 13. The aim of Louis was to effect the 
393. match with Catharine. Spain %vouId 

f Sec Supplement to third volume of liavc given a great portion with any pro- 
Clarendon State Papers, for abundant testant ]>rii]cess, in order to break it. 
evidence of the close connexion between Clarendon asked, on his master’s account, 
the courts of France and England, The for 50,000/. to avoid application to par- 
former offered bribes to lord Clarendon liainent, p. -J. TIic French offered a se- 
so frequently and unceremoniously, that cret loan, or subsidy perhaps, of 2,000,000 
one is disposed to think he did not show livres for the succour of Portugal. This 
so much indignation at the first overture was accepted by Clarendon, p, 15. ; but 
as he ought to have done. See pp. 1.4. I do not find any thing more about it. 
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lias not contl'ilbuted to his honour. We find in it little or 
nothing of that attachnieiit to the constitution for which he 
had acquired credit, and some things which we must struggle 
hard to reconcile with his veracity, even if the suppression of 
truth is not to be reckoned an impeachment of it in an his- 
torian.* But the manifest profligacy of those who contri- 
buted most to his ruin, and tlie measures which the court 
took soon afterwards, have rendered his administration com- 
paratively honoiifable, and attached veneration to his meinory. 
We are unwilling to believe that there ^ras any thing to cen- 
sure in a minister, whom Buckingham persecuted, and against 


whom Arlington intrigued, t 

* As no one, who regards with attach- 
ment the present system of the English 
constitution, can look iipon lord Claren- 
don as an excellent minister, or a friend to 
the soundest principles of civil and religi- 
ous liberty; so no man whatever can avoid 
considering his incessant deviations from 
the great duties of an historian as a moral 
hlcmish in his character. He dares very 
frequently to say what is not true, and 
what he must have known to be other- 
wise ; he does not dare to say what is 
true. And it is almost an aggravation 
of this reproach, that he aimed to deceive 
posterity, and poisoned at the fountain a 
stream from which another generation 
was to drink. No defence has ever been 
set rip for the fidelity of Clarendon’s his- 
tory ; nor can men, who have sifted the 
authentic materials, entertain much 
difference of judgment in this respect; 
though, as a monument of powerful abi- 
lity and impressive eloquence, it wull al- 
ways be read with that delight which we 
receive from many great historians, espe- 
cially the ancient, index^endent of any 
confidence in their veracity. 

One more instance, before we quit lord 
Clarendon for ever, may here be men- 
tioned of his disregard for truth. The 
strange tale of a fruitless search after the 
restoration for the body of Charles I. is 
well known. Lords Southampton and 
Lindsey, he tells us, who had assisted at 
their master’s obsequies in St. George’s 
chapel at Windsor, were so overcome 
with grief, that they could not recognise 
the place of interment ; and, after several 
vain attempts, the search was abandoned 
in despair. Hist, of Eebellion, vi. 244. 


W'hatever motive the noble historian may 
have had for this story, it is absolutely 
incredible that any such ineftectiial search 
was ever made. Nothing could have 
been more easy than to have taken up the 
pavement of the choir. But this was 
unnecessary. Some at least of the work- 
men employed must have remembered the 
place of the vault. Nor did it depend on 
them; for sir Thomas Herbert, who was 
present, had made at the time a note of the 
spot, <‘just opposite the eleventh stall on 
the king’s side.” Herbert’s Memoirs’, 
142. And we find from Pepys’s Diary, 
Feb. 20, 1666f that ‘'he was shown 
at Windsor, where the late king was 
buried, and king Henry VilL, and my 
lady Seymour.” In which spot, as is well 
knoAvn, the royal body has twice been 
found, once in the reign of Anne, and 
again in ISIS. [It has been sometimes 
suggx'sted, that Charles II. having re- 
ceived a large sum of money from par- 
liament towards his father’s funeral, chose 
to have it believed, that the body could 
not be found. But the vote of 70,000/. 
by the commons for this purpose was on 
Jan. 30. 1 678, long after the pretended 
search which Clarendon has mentioned. 
WTen %vas directed to make a design for 
a monument, which is in All Souls’ Col- 
lege ; but no further stops were taken. 
Ellis’s Letters, 1st series, vol. iii. p. 329. 
It seems very unlikely that the king 
ever got the money which had been voted, 
and the next parliaments were not in a 
temper to repeat the offer. ] — 1 845. 

f Tlie tenor of Clarendon’s life and 
writings almost forbids any surmise of 
pecuniary corruption. YA^t this is insinu- 
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A distinguished characteristic of Clarendon had been his 
firmness, called indeed by most pride and obstinacy, His pusil- 
wliich no circumstances, no perils, seemed likely to 
bend. But his spirit sunk rill at once with his fortune. Cling- 
ing too long to office, and cheating himself against all pro- 
bability with a hope of his master’s kindness when he had 
lost his confidence, he forgot that dignified philosophy which 
ennobles a voluntary retirement, that stern courage which 
innocence ought to inspire ; and hearkening to the king’s 
treacherous counsels, fled before his enemies into a foreign 
country. Though the impeachment, at least in the point of 
high treason, cannot be defended, it is impossible to and conse- 
deny that the act of banishment, under the circum- 
stances of his flight, was capable, in the main, of full justifi- 
cation. In an ordinary criminal suit, a process of outlawry 
goes against the accused who flies from justice ; and his neg- 
lect to appear within a given time is equivalent, in cases of 
treason or felony, to a conviction of the offence 5 can it be 
complained of, that a minister of state, who dares not confront 
a parliamentary impeachment, should be visited with an ana- 
logous penalty ? But, whatever injustice and violence may he 
found in this prosecution, it established for ever the right of 
impeachmojit, which the discredit into which the long parlia- 
ment had fiillen exposed to some hazard ; the strong abettors 
of prerogative, such as Clarendon himself, being inclined to 
dispute tins responsibility of the king’s advisers to parliament. 
The commons had, in the preceding session, sent up an im- 
peachment against lord Mordaunt, upon cliarges of so little 
public moment, that they may he suspected of having chiefly 
had ill view the assertion of this important privilege.^' It 


at(id by Pepy.son the authority of Evelyn, 
April 27. and May 16'. 1607. But the 
one was gossiping, though .shrewdy and the 
other feeble, though accoiu])lished. Lord 
Dartmoutli, who lived in the next age, 
and whose splenotie humour makes him 
no good witness against any body, chai'ges 
him with receiving bribes from the main 
instruments and promoters of the late 
troubics, and those who had plundered 
the royalists, which enabled liim to build 
Ins great maiision in Piccadilly ; a.ssert- 
ing that it was full of pictures belonging 


to f'lmilies wliO had been despoiled of 
them. And wlioevcr had a mind to see 
what great families had been })lundered 
during the civil war, might lind some 
remains cither at Clarendon liouse or at 
Corubury.” Note on Burnet, 8S. 

'I’hc character of Clarendon, as a mi- 
nister, is fairly and judiciously drawn by 
iMacpherson, Hist, of England, 98. ; a 
work by no means so full of a tory spirit 
as has been supposed, 

* Pari. I-Iist. S47. 
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was never called in question from this time ; and indeed they 
took care during* the remainder of this reign^ that it should 
not again be endangered by a paucity of precedents/^ 

The period between the fall of Clarendon in 1667> and 
the commencement of lord Danby’s administration in 1673, 
is generally reckoned one of the most disgraceful in the an- 
cabai monarchy. This was die age of %\’liat is 

ministry, usually denominated the Cabal administratiorL from 
the five initial letters of sir Thomas Clifford, first commis- 
sioner of the treasury, afterwards lord Clifford and high 
treasurer, the earl of Arlington, secretary of state, the duke 
of Buckingham, lord Ashle}^ chancellor of the exchequer, 
afterwards earl of Shaftesbury and lord chancellor, and lastly, 
Scheme of ^16 duke of Laudcrdale. Yet, though the counsels 
Son and*'*'* of tliesc persoiis soon became extremely pernicious 
indulgence. dishoiiourahle, it must be admitted that the first 
measures after the banishment of Clarendon, both in domestic 

* The lords refused to commit the earl Hist. 387.. A protest was signed by 
of Clarendon on a general impeachment Buckingham, Albemarle, Bristol, Ar- 
of high treason ; and in a conference lington, and others of their party, in- 
with the lower house, denied the autho- eluding three bishops, ( Cosins, Croft, and 
rity of the precedent in Strafford’s case, another,) against the refusal of their 
which was pressed upon them. It is rc- house to commit Clarendon upon the 
markable that the managers of this con- general charge. A few, on the other 
feronce for the commons vindicated the hand, of w’hom Hollis is the only re- 
first proceedings of tlie long parliament, markable name, protested against the bill 
which shows a considerable change in of banishment. 

their tone since 1(561. They do not how- The most fatal blow (says James) 
ever seem to have urged, what is an the king gave himself to his power and 
apparent distinction between the two pre- prerogative, was when he sought aid from 
cedents, that the commitment of Strafford the house of commons to destroy the earl 
was on a verbal request of Pyin in the of Clarendon : by that he put that house 
name of the commons, without alleging again in mind of their impeaching privi- 
any special matter of treason, and con- lege, which had been wrested out of their 
sequently irregular and illegal ; while hands by the restoration ; and when mi- 
the 16th article of Clarendon’s impeach- nisters found they were like to be left to 
ment charges him with betraying the the censure of parliament, it made them 
king’s counsels to his enemies : which, have a greater attention to court an in- 
however untrue, evidently amounted to terest there than to inirsuc that of tlieir 
treason within the statute of Edward princes, fiom whom they hoped not for so 
III.; so that the objection of the lords sure a support.” Life of James, 59.3. 
extended to committing any one for trea- The king, it is said, came rather slowly 
son upon impeachment, without all into the measure of impeachment; but 
the particularity required in an indict- became afterwards so eager, as to give the 
ment. This showed a very commendable attorney-general. Finch, positive orders to 
regard to the liberty of the subject ; and be active in it, observing him to be silent, 
from this time we do not find the vague Carte’s Ormond, ii. 35.8. Buckingham 
and unintelligible accusations, whether had made the king great promises of 
of treason or misdemeanour, so usual in what the commons would do, in case lie 
former proceedings of parliament. Park would sacrifice Clarendon. 
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and foreign policy, were MgMy praisewortliy, Bridgeman, 
who succeeded the late chancellor in the custody of the great 
seal, with the assistance of chief baron Hale and bishop Wil- 
kins, and at tlie instigation of Buckingham, who, careless about 
every religion, was from humanity or i)olitic motives friendly 
to the indulgence of all, laid the foundations of a treaty with 
the non-conformists, on the basis of a eomprehension for the 
presbyteriaiis, and a toleration for the rest.* They had nearly 
come, it is said, to terms of agreement, so that it was thought 
time to intimate their design in a speech from the throne. 
But the spirit of 1662 was still too powerful in the commons ; 
and the friends of Clarendon, whose administration this cliang'e 
of counsels seemed to reproach, taking a warm part against 
all indulgence, a motion that the king be desired to send for 
such persons as he should tliiiik fit to make proposals to him 
in order to the uniting of his protestant subjects, ^vas negatived 
by 176 to 7"0.t They proceeded, by almost an equal majority, 
to continue the bill of 1664, for suppressing seditious con- 
venticles ; which failed, however, for the present, in conse- 

/ quence of the sudden prorogation, t 

But whatever difference of opinion might at that time pre- 
vail with respect to this tolerant disposition of the Triple 
new government, there was none as to their great 
measure in external policy, the triple alliance with Holland 
and Sweden. A considerable and pretty sudden change had 
taken place in the temper of the English people towards 
France. Though the discordance of national character, and 
the dislike that seems natural to neighbours, as well as in 

^ * Kcnnct, 29.-3, 300. IJurnet. Bax- faction : but the church party was much 

ter, 25. The design was to act on the too strong for them. Repys says the 
principle of the declaration of 1600, so commons were furious against the pro- 
tlnit presbyterian ordinations should pass ject ; it was said that whoever proposed 
sub modo. Tillotson and Stillingfleet new laws about religion must do it with 
were concerned in it. The king was at a rope about his neck. Jan. 10. 1665. 
this time exasperated against the bishops This is the first instance of a triumph 
for their support of Clarendon. Burnet, obtained by the church over the crown 
ibid. Pepy^^'s Diary, 21st Dec. 1667. in the house of commons. Ralph ob- 
And he had also deeper motives. serves upon it, “It is: not for nought 

t Pari. Hist, 421. RaliJi, 170. Carte’s that the words church and state are so 
Life of Ormond, ii. 362. Sir Ihomas often coupled together, and that the first 
Littleton spoke in favour of the com- hassoiiisolcntlyusurpcdtheprecedency 
prehension, as did Seymour and Waller; of the last.” 
all of them enemies of Clarendon, and | Pari. Hist. 422. 
probably connected with the Buckingham 
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some measure the recollections of their ancient hostility, had 
at all times kept up a certain ill will between the two, it is 
manifest that before the reign of Charles IL there was not 
that antipathy and inveterate einnity towards the French in 
general, which it has since been deemed an act of patriotism 
to profess. The national prejudices, from the accession of 
Elizabeth to the restoration, ran far more against Spain ; 
and it is not surprising that the apprehensions of that am- 
bitious monarchy, which had been very just in the age of 
Philip IL, should have lasted longer than its ability or in- 
clination to molest us. But the rapid declension of Spain, 
after the peace of the Pyrenees, and the towering ambition of 
Louis XIV., master of a kingdom intrinsically so mucli more 
formidable than its rival, manifested that the balance of powder 
in Europe, and our own immediate security, demanded a 
steady opposition to the aggrandisement of one monarchy, 
and a regard to the preservation of the other. These indeed 
were rather considerations for statesmen than for the people ; 
but Louis was become unpopular both by his acquisition of 
Dunkirk at the expense, as it was thought, of our honour, 
and much more deservedly by his shuffling conduct in the 
Dutch war, and union in it with our adversaries. Nothing 
therefore gave greater satisfaction in England than the triple 
alliance, and consec^uent peace of Aix la Chapelle, which 
saved the Spanish Netherlands from absolute conquest, 
though not without important sacrifices,^ 

Charles himself meanwhile by no means partoolc in tliis 
common jealousy of France. He had, from the 
time of iiis restoration, entered into close relations 
•with that po^ver, which a short period of hostility 
bad interrupted w-ithout leaving any resentment in his mind. 
It is now knowTi that, while his minister was negotiating at 
the Hague for the triple alliance, he had made overtures for 
a clandestine treaty with Louis, tlmough his sister the duchess 

* France retained Lille, Tournay, In fact, they were not on good terms 
Bouay,' Charleroi, and other places by with that power ; she had even a project, 
the treaty. The allies were surprised, out of spite to Holland, of giving up the 
and not pleased at the choice Spain made Netherlands entirely to France, in ex- 
of yielding these towns in order to save change for Rousillon, but thought better 
Frairche Comt6. Temple’s Letters, 97. of it on cooler reflection. 
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of Orleans, the duke of Buckingham, and the French am- 
bassador Rouvigiiy.^ As the king of France was at first 
backward in meeting these advances, and the letters published 
in regard to them are very few, we do not find any precise 
object expressed beyond a close and intimate friendsbip., 
Blit a few words in a memorial of Rouvigiiv to Louis XIV„ 
seem to let us into the secret of the real purpose. ‘^Tlie 
duke of York,^^ he says, ^‘wishes much for this unions 
the duke of Buckingham the same : they use no art, but 
say that nothing else can re-establish the alFairs of this 
coLirt.^^ t 

Cliarles IL was not of a temperament to desire arbitrary 
power, either through haughtiness and conceit of 
his station, which he did not greatly display, or 
through the love of taking into his own hands the 
direction of public affairs, about which he was in general 
pretty indifferent. He did not wish, as he told lord Essex, 
to sit like a Turkish sultan, and sentence men to the bow- 
string, but could not bear that a set of felloivs should inquire 
into his conduct, t His aim, in fact, was liberty rather than 
powder ; it was that immunity from control and censure, in 
which men of his character place a great part of their 
happiness. For some years he had eared probably very 
little about enhancing' his prerogative, content with the 
loyalty, though not quite with the liberality, of his parlia- 
ment. And bad he not been drawn, against his better 
judgment, into tlie war with Holland, this harmony might 
pei'liaps have been ])rotracted a good deal longer. But the 
vast expenditure of that war, producing little or no decisive 
success, and coming unfortunatelj^ at a time wlien trade was 
not very thriving, and when rents liad considerably fallen, 
exaspei'ated all men against the prodigality of the court, to 
which thej^ might justly ascribe part of their burthens, and, 
with tile usual miscalculations, believed that much more 
of them w'as due. Hence the bill appointing commissioners 


Dalrymple, i5. 5. et post. Temple must j'ct have another war with the Dutch 
was not treated very favourably by most before it be long.” Temple’s l.ctters, 
of the ministers on his return from con- 123. 
eluding the triple alliance : Ciilford said f Dalrymple, ii. 12. 
to a friend, “ Well, for all this noise, wc | Burnet. 
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of public account, so migrateful to tlie king, whose personal 
reputation it was likely to aiffect, and whose favourite excesses 
it might tend to restrain. 

He was almost equally provoked by the license of his peo- 
ple's tongues. A court like that of Charles is the natural 
topic of the idle, as well as the censorious. An administra- 
tion so ill-conducted could not escape the remarks of a ^vell- 
educated and intelligent city. There was one method of 
putting an end to these impertinent comments, or of render- 
ing them innoxious ; but it was the last which he would have 
adopted. Clarendon informs us that the king one day com- 
plaining of tlie freedom, as to political conversation, taken in 
codee-houses, he recommended either that all persons should 
be forbidden by proclamation to resort to them, or that spies 
should be placed in them to give information against seditious 
speakers.* The king, he says, liked both expedients ; but 
thought it unfair to have recourse to the latter till the former 
had given fair warning, and directed him to propose it to the 
council *, but here, sir William Coventry objecting, the king 
was induced to abandon the measure, much to Clarendoifs 
disappointment, though it probably saved him an additional 
article in his impeachment. The unconstitutional and arbi- 
trary tenor of this great ministei'^s notions of government is 
strongly displayed in this little anecdote. Coventry was an 
enlightened, and, for that age, an upright man, whose enmity 
Clarendon brought on himself by a marked jealousy of his 
abilities in council. 

Those who stood nearest to the king were not backward 
to imitate his discontent at the privileges of his people and 
their representatives. The language of courtiers and court- 
ladies is always intolerable to honest men, especially that of 
such courtiers as surrounded the throne of Charles 11. It is 
worst of all amidst public calamities, such as pressed very 
closely on one another in a part of his reign ; tlie awful 
pestilence of 1665, the still more ruinous fire of 1666, the 
fleet burned by the Dutch in the Medway next summer. No 
one could reproach the king for outward inactivity or indif- 
ference during the great fire. But there were some, as 


* Life of Clarendon, 357. 


Cha. IL-— 1660-73.] FROM HENRY VII. TO GEORGE II. 77 


Clarendon tells us, who presumed to assure Mm, <^that this 
was the greatest Messing that God had ever conferred on 
him, his restoration only excepted ; for the walls and gates 
being now burned and thrown down of that rebellious city, 
which was always an enemy to the crown, liis majesty would 
never suffer them to repair and build them up again, to be a 
bit in his mouth and a bridle upon his neck ; but W' oiild keep 
all open, that liis troops might enter upon them whenever he 
thought it necessary for his service ; there being’ no other 
way to govern that rude multitude but by force/^ * Tliis 
kind of discourse, he goes on to say, did not please the king. 
But here we may venture to doubt his testimony ; or, if the 
natural good temper of Charles prevented him from taking 
pleasure in such atrocious congratulations, w^e may be sure 
that he ^vas not sorry to think the city more in his power. 

It seems probable that this loose and profligate way of 
speaking gave rise, in a great degree, to the suspicion that 
the city had been purposely burned by those w^ho ^vere more 
enemies to religion and liberty than to the court. The papists 
stood ready to bear the infamy of every unproved crime ; and 
a committee of the house of commons collected evidence 
enough for those who were already convinced, that London 
had been burned by that obnoxious sect. Though the house 
did not proceed farther, there can be no doubt that the 
inquiry contributed to produce that inveterate distrust of the 
court, w’hose connexions with the popish faction were half 
kriowTi, half conjectured, which gave from this time an 
entirely ne\v complexion to the parliament. Prejudiced as the 
commons \vere, they could hardly have imagined the catholics 
to have burned the city out of mere malevolence ; but must 
have attributed the crime to some far-spreading- plan of 
subverting the established constitution* t 

^ Life of Clarendon, 355. secured in their quarters; and for this 

t State Trials, vi. 807. One of the the 3d of September following was fixed 
oddest things connected with this fire upon as a lucky day. TJiis is uiidoubtedly 
■was, that some persons of the fanatic to he road in the London Gazette for 
party had been hanged in April, for a April 30. 1666 ; and it is equally certain 
conspiracy to surprise the Tower, mur- that the city was in fiames on the 3d of 
der the duke of Albemarle and others, September. But, though the coinci- 
and then declare for an equal division of deuce is curious, it wo-uld be very weak 
lands, &c. In order to effect this, the to think it more than a coincidence, for 
city was to be fired, and the guards the same reason as applies to the sus- 
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Tlie retention of the king’s guards had excited some jea- 
lousy, though no complaints seem to have been made of 
it in ])arliament ; but the sudden levy of a considerable force 
in 1()(57? liowever founded upmi a very plausible pretext from 
the circumstances of the war, lending credit to these dark 
surmises of the court’s sinister designs, gave much greater 
alarm. The commons, summoned together in July, instantly 
addressed the king to disband his army as soon as the peace 
should be made. We learn from the duke of York’s private 
memoirs, that some of those who were most respected for 
their ancient attachment to liberty, deemed it in jeopardy at 
this crisis. The earls of Northumberland and Leicester, lord 
Hollis, Mr. Pierpoint, and others of the old parliamentary 
party, met to take measures together. Tlie first of these told 
the duke of York that the nation would not be satisfied with 
the removal of the chancellor, unless the guards were dis- 
banded, and several other grievances redressed. The duke 
bade him be cautious what he said, lest he should be obliged 
to inform the king ; but Northumberland replied that it was 
his intention to repeat the same to the king, which he did 
accordingly the next day.* 

This change in public sentiment gave warning to Charles 
that he could not expect to i-eign with as little trouble as he 
had hitherto experienced ; and doubtless the recollection of 
his father’s history did not contribute to cherish the love he 
sometimes pretended for parliaments.t His brother, more 
reflecting and more impatient of restraint on royal authority, 
saw with still greater clearness than the king’, that they could 


picion which the catholics incurred ; that 
the mere destruction of the city could 
not have been the object of any party, 
and that nothing was attempted to mani- 
fest any further design. 

* Macphcrsoii’s Extracts, 38. 49. Life 
of James, 42(J. 

f I am sorry,” says Temple, very 
wisely and virtuously, “his majesty 
should meet with any thing lie did not 
look for at the opening of this session of 
parliament ; but confess I do not sec 
why his majesty should [not] not only 
consent, but encourage any inquiries or 
disquisitions they desire to make into the 
miscarriages of the late war, as well as 


he had done already in the matter of ac- 
counts. For if it be not necessary, it is 
a king’s care and happiness to content his 
people. I doubt, as men will never part 
willingly with their money, unless they 
be well persuaded it will be employed 
directly to those ends for which tliey 
gave it, so they will never be satisiied 
with a government, unless they see men 
are chosen into offices and employments 
by being fit for them, continued for dis- 
charging them well, rewarded for extra- 
ordinary merit, and punished for remark- 
able faults.” Marchs. 1668. Courtenay’s 
Life of Temple, vol. ii. x^. SO. ] — 1 845, 
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only keep the prerogative at its desired height by means of 
intimidation, A regrdar army was iiidispensahle ; but to 
keep up an army in spite of pa-rliameiit, or to raise money for 
its support without parliament, were very difficult under- 
takings. It seemed necessary to call in a more powerful 
arm than their own ; and, by establishing the closest union 
with the king of France, to obtain either military or pecu- 
niary succours from him, as circumstances might demand. 
But there ivas another and not less imperious motive for a 
secret treaty. Tlie king*, as has been said, though little 
lilvely, from the tenor of liis life, to feel ver}" strong’ and last- 
ing impressions of religion, had at times a desire to testify 
publicly his adherence to the Iloniish communion. The 
duke of York had come more gradually to change the faith 
in which he w’as educated. He describes it as the result of 
patient and anxious inquiry; nor would it be possible there- 
fore to fix a precise date for his conversion, which seems to 
have been not fully accomplished till after the restoration.^ 
He however continued in conformity to the church of Eng- 
land ; till, on discovering that the catholic religion exacted 
an outward communion, which he had fancied not indispens- 
able, he became more uneasy at the restraint that policy 
imposed on him. This led to a conversation with the king*, 
of whose pri\Tite opinions and disposition to declare them he 
was probably informed, and to a close union with Clifford, 
and Arlington, from whom lie had stood aloof on account of 
tlieir animosity against Clarendon, The king' and duke held 
a consultation with those two ministers, and with lord 
Arundel of Wardour, on the 25th of January, lG69> to 


He tells us himself that it began by 
his reading a book written by a learned 
bishop of the church of England to clear 
her from schism in leaving the Roman 
communion, which had a contrary clrect 
on him ; especially when, at the said 
bi.shop’s desire, he read an answer to it. 
This made him inquisitive about the 
grounds and manner of the reformation. 
After his return^ ITeylin’s History of the 
Reformation, and the preface to Hooker’s 
Ecclesiastical Polity, thoroughly con- 
vinced him that neither tlie church of 
England, nor Calvin, nor any of the re- 


formers, bad power to do what they did ,* 
and he was confident, he said, that who- 
soever roads those two books with atten- 
tion and without prejudice, would be of 
the same opinion. Life of James, i. G29. 
The duchess of York embraced the same 
creed as her husband, and, as he tells us, 
without knowledge of his sentiments, but 
one year before her death in 1670. She 
left a paper at her death containing the 
reasons for her change. See it in Kennet, 
320. It is plain that slie, as well as the 
duke, had been influenced by the Roman- 
izing tendency of some Anglican divines. 
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discuss tlie ways and methods fit to be taken for the ad- 
vancement of the catholic religion in these kingdoms. The 
king spoke earnestly, and with tears in his e3^es. After a 
long deliberation, it was agreed that there was no better 
way to accomplish this purpose than through France ; the 
house of Austria being in no condition to give any assist- 
ance^' 

The famous secret treaty, which, though believed on pretty 
Secret treaty evideiico iiot long after the time, was first 

actually brought to light by Dalrymple about Iialf a 
century since, began to be negotiated very soon after this con- 
sultation, t We find allusions to the kiIlg^s projects in one 
of his letters to the duchess of Orleans, dated 22 d March, 
1669* t In another of June ()., the methods he 
It. object.. adopting to secure himself in this perilous junc- 
ture appear. He was to fortify Plymouth, Hull, and Ports- 
mouth, and to place them in trusty hands. The fleet was 
under the duke, as lord admiral ; the guards and their offi- 
cers were thought in general well a 3 ected§; but his great 
reliance was on the most Christian king. He stipulated for 


Maepherson, 50 . Life of James, 41 4. 
f De Witt was apprised of the in- 
trigue between France and England as 
early as April, 1669, through a Swedish 
agent at Paris. Temple, 179. Temple 
himself, in the course of that year, be- 
came convinced that the king’s views 
were not those of ills people, and reflects 
severely on his conduct in a letter, De- 
cember 24 . 1669, p. 206. In September, 
1670, on his sudden recall from the 
Hague, De Witt told him his suspicions 
of a clandestine treaty, 241, He was re- 
ceived on his return coldly by Arlington, 
and almost with rudeness by Ciiflbrd, 
244. They knew he would never concur 
in the new projects. But in 16S2, during 
one of the intervals when Charles was 
playing false with his brother Louis, the 
letter, in revenge, let an abbe Primi, in 
a history of the Dutch war, publish an 
account of the whole secret treaty, under 
the name of the count de St. Majolo. 
This book was immediately suppressed 
at the instance of the English ambas- 
sador ; and Primi was sent for a short 
time to the Bastile. But a pamphlet, 
published in London just after the Revo- 


lution, contains extracts from it. Dai- 
rymple, ii. 80. Somers Tracts, viii. 13. 
State Tracts, temp. W. IiI.,voI. i. p, 1. 
Harl. Misc. ii. 387. CEuvres de Louis 
XIV., vi. 476. It is singular that Hume 
should have slighted so well authenti- 
cated a fact, even before Dalrymple’s pub- 
lication of the treaty ; but I suppose he 
had never heard of Primi’s book. [Yet 
it had been quoted by Bolingbroke, Dis- 
sertation on Parties, Letter iv., who al- 
ludes also to “other proofs, which have 
not seen the light.” And, in the Let- 
ters on the Study of Plistory,” Lett, vii., 
he is rather more explicit about ‘‘the 
private relations I have read formerly, 
drawn up by those who were no enemies 
to such designs, and on the autliority of 
those who were parties to them.”] The 
original treaty has lately been published 
by Dr. Lingard, from Lord Cliflbrd’s 
cabinet. [Dalrympie had only given a 
rough draught from the depot at Ver- 
sailles, drawn by sir Richard Bealing for 
the French court. The variations are 
not very material.] 

I Dalrympie, ii. 22. 

§ Dalrympie, 23. Life of James, 442. 
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200,000Z. aiiniially, and for the aid of 6000 Frencli. troops. * 
In return for such important succour, Cliarles undertook to 
serve his ally’s ambition and wounded pride a-^ainst the 
United Provinces. These, when coii(|uered by the French, 
arms, with the co-operation of an English navy, were 
already shared by the royal conspirators. A part of Zealand 
fell to the lot of England, the remainder of the Seven 
Pro\Tiices to France, with an understanding that some 
compensation should be made to the prince of Orange* 
In the event of any new rights to the Spaiiisli monarchy 
accruing to the most Christian king, at it is worded, (that 
is, on the death of the king of Spain, a sickly child,) it 
was agreed that England should assist him with all hei* 
force by sea and land, but at his own expense ; and should 
obtain, not only Osteiid and Minorca, but, as ftir as the 
king of France could contribute to it, such parts of Spanish 
America as she should choose to concpier. t So strange 
a scheme of partitioning that vast inlieritaiice was never, 
I believe, suspected till the publication of the treaty j though 
Boliiigbroke had alluded to a previous treaty of partition 
between Louis and the emperor Leopold, the complete dis- 
covery of which has been but lately made, t 

Each conspirator, in his coalition against the protestant 
faith and liberties of Europe, had splendid objects in Differences 
view ; but those of Louis seemed by far the more aKrrfS\'ind: 
probable of the two, and less liable to be defeated. the mode of 
The full completion of tlicir scheme would have re- 


* Tlie tenor of the article ieacis me to 
conclude, that tlie.se troops were to be 
landed in. En|.^lMnd at all events, in order 
to secure the public tran(|uillity, without 
waiting for any disturbance, 
t ll 4.9. 

I Bolingbroke has a remarkable pas- 
sage as to tins in his Letters on Hi.story 
(Letter VII.); it may be also alluded 
to by others. The full details, however, 
as well a.s more authentic proofs, were 
reserved, as I believe, for the }rablication 
of CEuvres do Louis XI\\, where they 
will be found in vol. ii. 40:5. The pro- 
posal of Louis to the emperor, in 1G67, 
was, that France should have the Pays 
Bas, Franche Comte, Milan, Naples, the 
ports of Tuscany, Navarre, and the Phi- 
VOL. IL G 


lippine Island.s ; Leopold taking all the 
re.st. The obvious drift of this was, that 
France should put herself in po.s.scssion 
of an enormous increa.se of power and 
territory, leaving Ijeoi)uld u> tight as he 
could for Spain and America, wbicli were 
not likely to submit ))eaceablY. The 
Austrian cabinet understood tliis ; and 
proposed tliat they sliould exchange their 
share.s. Finally, however, it was con- 
cluded on the king’s terms, except that 
he was to take Sicily instead of Milan. 
One article of this treaty was, that Louis 
should keep what he had conquered in 
Flanders ; in other words, the terms of 
the treaty of Aix la Chapelle. d'he 
ratiiications were exchanged 29tli Feb. 
16CS. Louis repra.sents himself as more 
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united a great kingdom to the catholic religiouj and turned 
a powerful neighbour into a dependent pensioner. But 
should this fail (and Louis was too sagacious not to discern 
the chances of failure), he had pledged to him the assistance 
of an ally in subjugating the republic of Holland, which, 
according to all human calculation, could not withstand 
their united efforts; nay, even in those ulterior projects 
which his restless and sanguine ambition had ever in vieAv, 
and the success of which would have realized, not indeed 
the Ciiimera of an universal monarchy, but a supremacy 
and dictatorship over Europe. Charles, on the other hand, 
besides that he had no other return to make for tlie ne- 
cessary protection of France, was impelled by a personal 
hatred of the Dutch, and by the consciousness that their 
commonwealth was the standing reproach of arbitrary power, 
to join readily in the plan for its subversion. But, looking 
first to his own objects, and perhaps a little distrustful of 
his ally, he pressed that his profession of the Roman catholic 
religion should be the first measure in prosecution of the 
treaty; and that he should immediately receive the stipulated 
S 00 , 000 /., or at least a part of the money. Louis insistetl 
that the declaration of war against Holland should precede. 
This difference occasioned a considerable delay; and it ^ras 
chiefly with a view of bringing round her brother on this 
point, that the duchess of Orleans took her famous journey 
to Dover in the spring of IC7O. Yet, notwithstanding 
her influence, which passed for irresistible, he persisted in 
adhering to the right reserved to him in the draft of the 
treaty, of choosing his own time for the declaration of 
his religion ; and it was concluded on this footing at Dover, 
by Clifford, Arundel, and Arlington, on tlie 2 f 2 (l of May, 
1670, during the visit of the duchess of Orleans.'^ 


induced by this prospect than by any fear 
of the triple alliance, of which he speaks 
slightingly, to conclude the peace of Aix 
la Chapelle. He thought that he should 
acquire a character for moderation which 
might be serviceable to him, “ dans les 
grands accroissemens que ma fortune 
pourroit recevoir.” Vol. ii. p. 369. 

* Dalrymple, 31 — 57. James gives a 
differeut account of this ; and intimates 


that Henrietta, whose visit to Dover be 
had for tliis reason been much against, 
prevailed on the king to change his reso» 
lution, and to begin with the w'ar. He 
gained over Arlington and ClitTord. The 
duke told them it would quite defeat the 
catholic design, because the king must 
run in debt, and be at the mercy of liis 
parliament. They answered that, if the 
war succeeded, it was not much matter 
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A mutual distrust^ however, retarded the further progress 
of this scheme ; one party unwilling to commit himself till 
he should receive money, the other too cautious to run the 
risk of throwing it away. There can be no question but that 
the king of France was right in urging the conquest of Hol- 
land as a preliminary of the more delicate business they were 
to manage in England 5 and, from Charles’s subsequent be- 
haviour, as well as his general fickleness and love of ease, 
there seems reason to believe that he would gladly have re- 
ceded from an undertaking of which he must every day have 
more strongly perceived the difficulties. He confessed, in 
fact, to Louis’s ambassador, that he was almost the only man 
in his kingdom who liked a Frejich alliance.'^ The change 
of religio3i, on a nearer view, appeared dangerous for hijuself, 
and impracticable as a national measure. He had not dared 
to intrust any of bis protestant ministers, even Buckiiigiian], 
\vhose iiidiflerence in such points was notorious, with this 
great secret ; and, to keep them the better in the dark, a 
mock negotiation was set on foot with France, and a pre- 
tended treaty actually signed, the exact counterpart of the 
other, except as to religion. Buckingham, Shaftesbury, and 
Lauderdale were concerned in this simulated treaty, the ne- 
gotiation for which did not commence till after the original 
convention had been signed at Dover, t 

what people suspected. P.450. This Orange came over to England in 1(770. 
shows that they looked on force asnecos- He was then very young; and ins uncle, 
sary to compass the design, and that who ^vas really attached to him, would 
the noble resistance of the Dutch, under have gladly associated him in the design ; 
the prince of Orange, was that which indeed it had been agreed that he was to 
frustrated the whole conspiracy. “ The possess part of the United Provinces in 
duke,” it is again said, p. 45."5., “was in sovereignty. But Colbert writes that the 
his own judgment against entering into king had found him so zealous a Dntch- 
this war before his majesty’s power and man and protestant, that he could not 
authority in England had been better trust bim Avitli any part of the secret, 
iixed and less precarious, as it would He let him know, however, as we learn 
have been, if the private treaty Hrst fnnn Burnet, 5382., that he had himself 
agreed on had not been altered.” The embraced the Romish faith. 

French court, however, was evidently * Dalrymple, 57. 
right in thinking that, till the coiupicst f P. 68. Life of James, 444. In 
of Holland should bo achieved, the de- this work it is said, that even the duchess 
claration of the king’s religion would of Orleans had no knovvleclg'e of the real 
only weaken him at home. It is grati- treaty ; and that the otlier originated with 
fying to find the heroic character of our Buckingham, But Dalrymple’s autho- 
glorious deliverer displaying itself among rity seems far better in this instance, 
these foul conspiracies. The prince of 
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The court of France having* yielded to Charles the point 
about which he had seemed so anxioiiSj had soon the morti- 
fication to discover that he ^voiild take no ste])s to effect it. 
They now urged that immediate declaration of his religiotij 
which tJiey liad for very wise reasons not long before dis- 
suaded. The king of England hung back, and tried so inany 
excuses, that they had reason to suspect his sincerity ; not 
that in fact he had played a feigned part from the beginning, 
but his zeal for popery having given way to tlie seductions of 
a voluptuous and indolent life, he had been led, witli the good 
sense he naturally ])ossessed, to form a l)etter estimate of his 
resources and of the opposition he inust encounter. Mean- 
wliile the eagerness of his ministers liad plung'e.d the nation 
into war with Holland ; and Louis, liaving attained liis prin- 
cipal end, ceased to trouble the king on the subject of reli- 
gion. He received large sums from France during the Dutch 
war.^ 

This memorable transaction explains and justifies the 
strenuous opposition made in j>arliau'.ent to the kir.g and 
duke of York, and may be reckoned the first act of a driuna 
wliieh ended in the revolution. It is true that tiui pretTse 
terms of this treaty were not authentically kno\\ni ; but tliere 
can be no doubt that those who from this time displaycMl an 
insuperable jealousy of one brother, and a determined enmity 
to tlie other, had proofs, enough for moral conviction, of 
their deep conspiracy with France against religion and libei’ty. 
This suspicion is implied in ail the conduct of that parlia- 
inentary opposition, and is the apology of much that seems 
violence and faction, especially in the business of the j)opish 
plot and the bill of exclusion. It is of importance also to 
observe that James II. was not misled and betrayed b}- false 
or foolish counsellors, as some would suggest, in his endea- 
vours to subvert the laws, hut acted on a jdan, long’ since 
concerted, and in which he had taken a principal sliai’e. 

It must be admitted that neither in the treaty itself nor in 
the few letters which have been publislied by Dalryniple, do 
we find any explicit declaration, either that the catholic re- 
ligion was to be established as the national church, or arbitrary 


Dalrymple, 84, &c. 
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power introduced in England. But there are not wanting 
strong p]-esuiiij)tions of this design. The king speaks, in a 
letter to his sister, of findiiig means to put tlie proprietors of 
church lands out of ap])3’eii(::nsii>n.^ He uses the expression, 
retablir la rcdigion catholique which, though not quite 
unequivocal, s(jenis to convey more than a bare toleration, or 
a personal profession by the sovereign, t He talks of a ne- 
gotiation ^vith tin? court of Rome to obtain the permission of 
having mass in the vulgar tongue and communion in both 
kinds, as terms that would render his conversion agreeable to 
his siibjec^ts.i He tells the French ambassador, that not only 
his conscience, hut the confusion he saw every clay increasing 
in his king'dom, to the diminution of his authority, impelled 
him to declare iLimsc^lf a catholic; which, besides tlic soirituiil 
advantage;, he believed to be the only means of restoring the 
monarchy. These passages, as well as the precautions taken in 
expectation of a vigorous resistance from a part of the nation, 
appear to intimate a formal re-establishment of the catholic 
church ; a measure connected, in the king’s apprehension, if 
not strictly with arbitrary power, yet with a very material 
enhancement of his prerogative. For the profession of an 
obnoxious faith by the king, as an insulated person, would, 
instead of streiigthenijig his authority, prove the greatest ob- 
stacle to it ; as, in the next reig'n, turned out to be the case. 
Charles, however, and the duke of York deceived themselves 
into a confidence that the transition could be effected with no 
extraordinary difficulty. The king knew the prevailing laxity 
of religious principles in many about his court, and tliought he 
had reason to rely on others as seci-etly catliolic. Sunderland 
is mentioned as a young' man of talent, inclined to adopt that 
religion. § Even the earl of Orrery is spoken of as a catliolic 
in his ]i{;a.rt. || The duke, who conversed more among divines, 
was, led to hoj)e, fr'om tlic strange language of the iiigii-cluirch 
party, that they might readily he persuaded to make what 
seemed no long stej), and come into easy terms of union. ^ 

Dalrymple, 23. disposed, and which was hardly a secret 

t P. .52. The reluctance to let the at court, 
duke of Buckingham into the secret | P. 62. 84. 

seems to prove that more was meant than § P. 81. |j P. S3, 

a toleration of the Roinair catholic reli- ^ “ The generality of the church of 

gion, towards vv^hich he had always been England men was not at that time very 
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It was the constant policy of the Romish priests to extenuate 
the differences between the two churches, and to throw tbe 
main odium of the schism on the Calviiiistic sects. And 
many of the Anglicans, in their abhorrence of protestant non- 
conformists, played into the hands of the common enemy. 

The court, however, entertained great hopes from the de- 
Fresh pressed condition of the dissenters, whom it \vm in- 
tended to bribe with that toleration under a catliolic 
which they could so little expect from the 
clmrch of England. Hence the duke of York was always 
strenuous against schemes of comprehension, which would 
invigorate the protestant interest and promote conciliatioin 
Witii the opposite view of rendering a union among protest- 
ants impracticable, the rigorous episcopalians were encou- 
raged imderliand to prosecute the non-conformists/^' The 
duke of York took pains to assure Owen, an eminent diviiui 
of the independent persuasion, that he looked on all persecu- 
tion as an unchristian thing, and alt(jgelher against his con- 
science, t Yet the court promoted a renewal of the tem- 
porary act, passed in l664i against conventicles, which was 
reinforced by the addition of an extraordinary proviso, “ That 
all clauses in the act should be construed most largely and 
beneficially for suppressing conventicles, and for the justifica- 
tion and encouragement of all persons to be employed in the 
execution thereof.” t Wilkins, the most honest of the bishops, 
opposed this act in the house of lords, notwithstanding* the 
king’s personal request that he would be silent. § Sheldon, 
and others, \vho, like him, disgraced the charch of England 
by their unprincipled policy or their passions, not only gave 
it their earnest support at the time, but did all in tlieir power 
to enforce its execution. || As the king’s temper was naturally 


averse to the catholic religion ; many 
that went under that name had their re- 
ligion to choose, and went to church 
for company’s sake.” Life of James, 
p. 442. 

Ibid. 

f Maepherson’s Extracts, p. 51 . 
j: 22 Car. 2. c. 1. Rennet, p. 306 . 
The zeal in the commons against popery 
tended to aggravate this persecution of 
the dissenters. They had been led by 
some furious clergymen to believe the 


absurdity that tho-e was a good under- 
standing between the two parties. 

§ Burnet, p. 272- 

jj Baxter, p. 74. 8G. Kennel, p. 311, 
See a letter of Sheldon, written at this 
time, to the bishops of his province, 
urging them to persecute tlie non-con- 
formists. Harris’s Life of Charles IL, 
p. 106. Proofs also are given by this 
author of the manner in which some, 
such as Lamplugh and Ward, responded 
to their primate’s wishes. 
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tolerant, his co-operation in this severe measure would not 
easily be understood, without the explanation that a know- 
ledge of his secret policy enables us to give. In no long 
course of time the jiersecution was relaxed, the imprisoned 
ministers set at liberty, some of the leading dissenters 
received pensions, and the king’s declaration of a general 
indulgence held forth an asylum from the law under the 
banner of prerogative.'* jliough this is said to have pro- 
('eeded from the advice of Sliaftesbury, ^vho had no concern 
in the original secret treaty v/itii Friuice, it was completely 
in the spirit of that compact, and must have been acceptable 
to the king. 

But tlie factious, fanatical, republican party, (such were the 
usual epithets of the court at the time, such have ever since 
been a.])plied by the advocates or apologists of the Stuarts,) 
had gradually led away by their delusions that parliament of 
cavaliers ; or, in other words, the glaring vices of the king, 
and tile manifestation of designs against religion and liberty, 
had dispossessed tliem of a confiding loyalty, which, thougli 
highly dangerous from its excess, had always been rather 
ardent than servile. The sessions had been short, and the 
intervals of repeated prorogations much longer than usual ; 
a policy not ^vell calculated for that age, where the growing 
discontents and suspicions of the people acquired strength by 
the stojipage of the regular channel of complaint. Yet the 
house of commons, during this period, though umnanag'eable 
on the one point of toleration, had displayed no want of 
confidence in the king nor any animosity towards liis admini- 
stration ; notwithstanding the flagrant abuses in tlie exjieudi- 
ture, which the jiarliamentary commission of public accounts 

Slicklon found a pancfiyrist quite in the Biograpbia Britannica, It h 3a- 
worthy of inm in bis cliaplain Barker, menhible to rest on such proofs. 1 should 
aftcrM'^ards bishop of Oxford. This not- certainly not ha ve e.xpected that, in IMag- 
able person has left a I.,atin history of daleii college, of all places, the name of 
his own tiine, wherein he largely com- i^arker would have been. held, in honour ; 
incinorates the archbisho]>’s zeal in rno- and as to the Biograpbia, laudatory as it 
lesting the dis.senters, and praises liim for is of primates in general, (save Tiilotson, 
defeating the scheme of comprehension, whom it depreciates,) I find, on refer- 
P. 25. I observcjtbat the late excellent cnce, that its praise of Sheldon’s virtues 
editor of Burnet has endeavoured to slide is grounded on the aut]\orifcy of his epi- 
in a w^.)rd for the primate (note on vol. i. taph in Croydon church, 
p. 243.), on the authority of that history * Baxter, 87. 

by bishop Parker, and of Sheldon’s Life 
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had brought to light, and the outrageous assault on sir John 
Coventry ; a crime notoriously ])er].)etrated by ])ersons em- 
ployed by the court, and p'robaliiy by the king’s direct 
order. ^ 

The war with Holland at the beginning of I672, so re-- 
pugiiant to English interests, so iinv'arrnntiid by 
any provocation, so infemoiisly piratical in its com- 
mencement, so ominous of further schemes still moi-e dark 
and dangerous, finally opened the eyes of all men of inte- 
grity. It was accompanied by the vsluitting uj) of tlie exche- 
quer, an avowed bankruptcy at the moment of begiiining an 
expensive wart, and by the declaration of indulgence, or sus- 
pej?»sioii. of all penal laws in religion; an assertion of jirero- 
gative which seemed without limit. These exorbitances Avere 
the more scandalous, that they happened during a very kuig* 
prorogation. Hence the court so lost tlie confidence of tlie 
house of commons, that, ^vith all the lavish corruption of the 
following period, it could never regain a secure majority on 
any important question. The superiority of what was called 
the country party is referred to the session of FebiTt-uA’, 
1673, in which they compelled the king to recall his pro- 
clamation suspending the penal laws, and raised a barrier 
against the encroachments of popery in the test act. 

The king’s declaration of inclulgence had been projected 
by Shaftesbury, in order to conciliate or lull to sleep 
of iiulul- the j)rotestant dissenters. It redounded, in its im- 
mediate effect, chiefly to their benefit; the catholics 

* This is asserted by Burnet, and but this was never paid till the latter part 
seems to be acknowledged by the dnke of William’s reign. It may be considered 
of York. The court endeavoured to as the beginning of our national debt, 
mitigate the effect of the bill brought It seems to have been intended to follow 
into the commons, in consequence of the shutting up of tlic exchequer v,-ith a 
Coventry’s injury ; and so far succeeded, still more nn warrantable stretch of po^^’er, 
that, instead of a partial measure of pro- by granting an injunction to the credi- 
tection for the members of the house of tors who ivere suing the bankers at law. 
commons, as originally designed, (which According to North (Examen, p. :38. 
seemed, I suppose, to carry too marked a 47.), iord-keeper Bridgman resigned the 
reference to the particular transaction,) great seal rather than comply with this; 
it was turned into a general act, making and Sliaftesbury himself, wlro succeeded 
it a capital felony to wound with inten- him, did not venture, if I understand the 
tion to mairn or disfigure. But the name passage rightly, to grant an al)solute iti- 
of the Coventry act has always clung to junction. The promise of interest for 
this statute. Pari. Hist. 461. their money seems to have been given 

f The king promised the bankers in- instead of this more illegal and violent 
, terest at six per cent,, instead of the remedy, 
money due to them jfrom the exchequer ; 
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already enjoying’ a connivance at the i5i*ivaie exercise of their 
religion, and the decIaiTition expressly refusing them public 
places of worship. The plan was most laudable in itself, 
could we separate the motives which prompted it, and the 
means bjMvhich it was pretended to be made effectual. But 
in the declaration the king says, We think ourselves 
obliged to make use of that supreme power in ecclesiastical 
matters, wiiicli is not only hfnorent in us, but hath been de- 
clared and recognised to be so by several statutes and acts of 
We do,” he says, not long afterwards, 

<[eclai*c our will and pleasure to be, that the execution of 
all and all manner of penal laws in matters e(‘(‘lesiastit:a], 
against wliatsoever sort of noj>-co?if(U*n-ists or recusants, be 
immediately suspended, and they are hereby suspended.” 
He mentions also his intention to license a cej’taiii number of 
places for tlie religions worship of non-conforming protest- 
ants.’^ 

It was generally umh^rstood to be an ancient prerogative 
of the cro^vn to dispense with penal statutes in favour of par- 
ticular persons, and under certain restrictions. It was un- 
deniable, that the king might, by what is called a noli 
prosequi,” stop any criminal prosecution commenced in his 
courts, though not an action for the r(*,covery of a pecuniary 
[lenalty, which, by many statutes, was given to the common 
informer. He miglit of course set at liberty, by means of a 
pardon, any person imprisoned, whether upon conviction or 
by a magistratebs wuirrant. Thus the operation of penal 
statutes in religion might in a great measure be rendered in- 
effectual, by an exercise of undisputed pixirogatives ; and 
tlius, in fact, the catholi(.*s had been enabled, since the acces- 
sion of the house of Stuart, to v>dthstand the crushing severity 
of (he haVvS. But a pretension, in explicit tcirms, to suspend 
a body of statutes, a command to magistrati^s not to put 
tliem in execution, arrogated sort of absolute power, which 
no benefits of the indulgence itself (liad they even been less 
insidiously offercid) could induce a lover of constitutional pri- 
vileges to endure, t Notwithstanding the affected distinction 

* Pari. Hist. 515. Kcnnet. 31:5. cause he would not put it to thedeclara- 

f Bridgman, the lord“keci)er, rc.signed tion of indulgence, and was succeeded by 
the great seal, according to Burnet, be- Shafte.sbury. 
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of temporal and ecclesiastical matters, it was evident that tin; 
king’s supremacy was as much capable of being bounded by 
the legislature in one as in the other^ and that every law in 
the statute-book might be repealed by a similar pn-oclai nation-, 
The house of commons voted that the king’s r>rcrogativ(?, in 
matters ecclesiastical, does not extend to repeal iicts of par- 
opposed by liament ; and addressed the king to recall his dcTdara- 
pariiainont, Whether from a desire to protect the non- 

conformists in a toleration even illegally obtained, or from 
the influence of Buckingham among some of the leaders of 
opposition, it appears from the debates that many of those, 
who had been in general most active against the court, re- 
sisted this vote, which was carried by l68 to llG. Tlie 
king, in his answer to this address, lamejited that the 
house should question his ecclesiastical power, which liad 
never been done before. This brought on a fresh rebuke ; 
and, in a second address, they positively deny the king’s 
right to suspend any law. Tire legislative power,” they 
say, ‘‘ has always been acknowledged to reside in the king 
and two houses of parliament.” The king, in a speech 
to the house of lords, complained much of the opposition 
made by the commons ; and found a majority of the 
former disposed to support him, though both houses con- 
curred ill. an address against the growth of popery. At 
and with, length, against the advice of the bolder ])art of his 
dra^vn. couiicil, but Certainly with a just sense of wliat he 

most valued, his ease of mind, Cliarles gave way to the 
public voice, and withdrew his declaration."^ 

There was indeed a line of policy indicated at this time, 


* ParL Hist. 517. The presbyterian 
party do not appear to have supported 
the declaration, at least Birch spoke 
against it : Waller, Seymour, sir Robert 
Howard in its favour. Baxter says, the 
non-conformists were divided in opinion 
as to the propriety of availing themselves 
of the declaration. P. 99. Birch told 
Pepys, some years before, that he feared 
some would try for extending the tolera- 
tion to papists ; but the sober party 
would rather be without it than have it 
on those terms. Pepys’s Diary, Jan. 31, 
1668. Pari Hist. 546. 561. Father 
Orleans says, that Ormond, Arlington, 


and some others, advised the king to 
comply ; the duke and the rest of the 
council urging him to adhere, and ShaUes- 
bury, who had been the first mover of 
the project, pledging himself for its suc- 
cess : there being a party for the king 
among the commons, and a force on foot 
enough to daunt the other side. It Vv'as 
suspected tliat the women interposed, and 
jirevailed on the king to withdraw iiis 
declaration. Upon this, Shaftesbury 
turned short round, provoked at the 
king’s want of steadiness, and especially 
at his giving up the point about issuing 
writs in the recess of parliament. 
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which, though intolerable to the bigotry and passion of the 
house, would best have foiled the schemes of the ministry ; a 
legislative repeal of all the penal statutes both against the 
catholic and the protestant dissenter, as fer as regarded the 
exercise of their religion. It must be evident to any impar- 
tial man, that the unrelenting harshness of parliament, from 
whom no abatement, even in the sanguinary laws against the 
priests of the Romisli church, had been obtained, had na- 
turally, and almost irresistibly, driven the members of that 
jKU'suiision into the camp of prerogative, and even furnished 
a pretext for that continual intrigue and conspiracy, which 
^vas carried on in the court of Charles IL, as it had been 
in that of his father. A genuine toleration would have 
put an end to much of this; but, in the circumstances of that 
age, it could not have been safely granted ^vithout an ex- 
clusion from those public trusts, which were to he conferred 
by a sovereign in whom no trust could be rejiosed. 

The act of supremacy, in the first year of Elizabeth, had 
imposed on all, accepting temporal as well as ecclesiastical 
offices, an oath denying the spiritual jurisdiction of the pope. 
But, though the refusal of this oath, when tendered, incurred 
various penalties, yet it does not appear that tiny were 
attached to its neglect, or that the oath was a previous qua- 
lification for the enjoyment of office, as it was made by 
a subsequent act of the same reign for sitting in the house of 
commons. It was found also by experience that persons at- 
taclied to the Roman doctrine sometimes made use of strained 
constructions to reconcile the oath of supremacy to their 
faith. Nor could that test he ofi'ered to peers, who 
were excepted by a special provision. For these 
several reasons a more effectual security against popish coun- 
sellors, at least in liotorious power, was created by the 
famous test act of 1673, which renders the reception of the 
sacrament according to the rites of the church of England, 
and a declaration renouiicing the doctrine of transiibstan- 
tiation, preliminary conditions without which no temjjoral 
office of trust can he enjoyed.'^ In this fundamental article 
of faith, no compromise or equivocation would be admitted 
by any member of the church of Rome. And, as the obli- 

* 25 Car. 2, e. 2. Burnet, p. 490. 
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gation extended to the highest ranks, this reached the end 
for which it was innnediately designed; compelling, not only 
the lord-treasurer Clifford, the boldest and most dangerous 
of that p'arty, to retire from public business, but the duki‘ of 
York himself, whose desertion of the ])rotestant churdi was 
I'litlierto not absolutely uiulisguised, to quit the post of lord 
admiral/^ 

It is evident that a test mlglit have been framed to exclude 
the Roman catholic as effectually as tlie present, witlumt 
beari]3g like this on the protestant non-conformist. But, 
thougli the ])reamhle of the Inll, and the ndiole histoj’v of 
the transaction, show that the main object was a safeguard 
against popery, it is pi*obal)]e that a majority of l)ot]i lionses 
liked it the better for this secondary effect of shutting out the 
presbyterians still more tlian had been done by pre\’ious sta- 
tutes of this reign. There took place hov'ever a reniarkable 
coalition between the two parties ; and many who had always 
acted as high-church men and cavaliers, sensible at last of 
the policy of their common adversaries, renounced a good 
deal of the intolerance and bigotry that had characterised the 
present parliament. The divssenters, with much r)rudeiK.'e. or 
laudable disinterestedness, gave their support to tlu; test act. 
In return, a bill was brought in, and, after some debate, 
passed to the lords, repealing in a considerable degree tlie 
persecuting laws against their worship,! The iqq:)cr house, 
perhaps insidiously, returned it ^vitli amendments more fa- 
A^ourable to the dissenters, and insisted upon them, after a 
conference.! A sudden prorogation very soon put an end 


* The test act began in a resolution, 
February 28. 1678, that all who refuse 
to take the oaths and receive the sacra- 
ment, according to the rites of the church 
of Enghind, shall be incapable of all 
public employments. Park Hist. 556. 
The court party endeavoured to oj)pose 
the declaration against transubstantiation, 
but of course in vain. Id. 561. 592, 
The king had pressed his brother to 
receive the sacrament, in order to avoid 
suspicion, which he absolutely refused ; 
and this led, he says, to the test Life of 
.Tames, p. 482. But his religion v?-as long 
pretty well known, though he did not 
cease to conform till 1672. 

f Park Hist. 526 — 585. These de- 
bates are copied from tb.ose published by 


Ancliitel Grey, a member of the conmions 
for thirty years ; hut lus notes, though 
collectively most valuable, are sometimes 
so brief and ill expressed, that it is hardly 
possible to make out their meaning. The 
court and church party, or rather some of 
them, seem to have much opposed this 
bill for the relief of protestant dissenters. 

i Commons’ Journals, 28th and 29th 
March, 1673. Lords' Journals, 24th 
and 29th March. The lords were so 
slow about this bill that the lower house, 
knowing an adjournment to be in con- 
templation, sent a message to quicken 
them, according to a practice not unusual 
in this reign. Perhaps, on an attentive 
consideration of the report on the con- 
ference (March 29.) it may appear that 
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to this bill, w^hicli was as unacceptable to the court, as it was 
to the zealots of the church of England. It had been 
intended to foHo^v it up by another, excluding all who should 
not conform to the established church, from serving in the 
liouse of commons.'^ 

It may appear remarkable that, as if content with these 
provisions the victorious country party did not remonst3*ate 
against the shutting up of the exchequer, nor even wage any 
direct war against the Icing’s advisers. They voted, on the 
contrary, a large supply, which, as they did not choose expli- 
citly to recognize the Dutch war, w^as expressed to be granted 
for the king’s extriun-'dinjiry occasions. t This li moderation, 
\\hi(*7n ought at least to rescue them from the charges of fac- 
tion and violence, has been censured by some as servile and 
corrupt; and vaiuld really incur censure, if they had not 
attained tlie great object of breaking the court measures by 
other means. But the test act, and their steady paii of 
])rotestation against the suspending prerogative, amfhlfcJi- 
crushed the projects and dispersed the members 
of the cabal. Thc^ king had no longer any minister on 
whom he could rely, and, with his indolent temper, seems 
from this time, if not to have abandoned all hope of declaring 
his change of religion, yet to have seen both that and his 
other favourite projects postponed without much reluctance. 
From a 3*eal predilection, from the prospect of gain, and 
partly, no doubt, from some distant views of arbitrary power 
and a catholic establislnnent, be persevered a long time 
in clinging secretly to the interest of France ; but his active 
co-operation in the schemes of 16(39 ^vas at an end. In the 
next session of October, 1673, the commons drove Buck- 
ingham from the king’s councils ; they intimidated Arlington 
into a clumge of policy; and, though they did not succeed 
in removing tlie duke of Lauderdale, compelled him to confine 
himself cluefly to the affairs of Scotland, t- 

tlie lords’ aoiendnients had a teiidGnc 5 >- to to the coirmiUtee, on the test act, that a 
let in popish, rather than to favour pro- clause should bo introduced, rendering 
testant, dissenters. Parker says that this non- conformists incapable of sitting in 
act of indiilgenee was defeated by his the house of coniinons. This was lost 
great hero, archbishop Sheldon, who by 163 to 107; but it was resolved that 
proposed that the non-conformists should a distinct biil should be brought in for 
acknowledge the war against Charles L that purpose. 10th March, 16’73. 
to be unlawful. Hist, sui temporis, f ivennot, p. 318. 
p. *203. of the translation. | Commons’ Journals, 20th .Tan. 1674. 

It was proposed, as an instruction Pari. Hist. 60S. 625 649. Burnet. 
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of Dmibfs Admhitstration — Opposition in the Commons — Frcquenfhi 
corrupt — Chnrnclcr of Lord Vanhp — Connexion of the popular Fartp ioilk 
France — Its Motives 07 i both Sides — Doubt as to their Acceptance of Alonci/ 
— Secret Treaties of the King with France — Fall of Danhp — His Impeach- 
ment — Questions arising on it — Ilis Commitment to the Toirer — .Pardmi 
pleaded in Far — Votes of Bishops — Abatement of Impeachments bp Dis- 
solution — Popish Plot — Coleman's Letters — Godfrcifs Death — Injustice 
of Judges on Ike Trials — Parliament dissolved — Excliision ofDulce of York 
jmoposed — Schemes of Shaftesburp and Monmouth — Unsteadiness of the 
King — Expedients to avoid the Ecvchision — Karnes of Whig and Torp — 
Keiu Council formed bp Sir William Temple — Long Prorogation of Parlia- 
ment — Petitions and Addresses — Violence of the Commons — Oxford Par- 
Viament — Impeaclmcnt of Commoners for Treason coiistiiutional — Fitzharris 
impeached — Proceedings against Shaftesburp and his Colleagues — Triumph 
of the Court — ■ Forfeiture of Charter of London — And of other Places — 
Projects of Lord Bussell and Sidney — Their Trials — High Torp F?'mcipks 
of the Clergp — Passive Obedience — Some contend for absolute Power — 
Filmcr — Sir George Alackenzie — Decree of Universitp of Oxford — Con- 
nexion with Louis broken off — King*s death. 


The period of lord Danby’s administration, from l 6 f 3 to 

1678, was full of chicanery and dissimulation on the 
D?nby’sad- kiiiff’s sidc, of iiicreasiiiff suspiciousness on tliat of 

ministration. r t 

the commons, rorced by the voice or pariiauient, 
and the bad success of his arms, into peace with Holland, 
Charles struggled hard ag'ainst a co-operation witli her in the 
great confederacy of Spain and the empire to resist the 
encroachments of France on the Netherlands. Such was in 
that age the strength of the harrier fortresses, and so heroic 
the resistance of the prince of Orange, that, notwithstanding' 
the extreme weakness of Spain, there was no moment in 
that war, when the sincere and strenuous intervention of 
England would not have compelled Louis XIV. to accept 
the terms of the treaty of Aix la Chapelle. It was the 
treacherous attachment of Charles IL to French interests 
that brought the long congi’ess of Nimeguen to an un- 
fortunate termination ; and, by surrendering so many 
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of Flanders as laid tlie rest open to future aggression, gave 
rise to tlie tedious struggles of two more wars/’^ 

In the beliaviour of the house of commons during this 
period, previously at least to the session of I 678 , 

1 *i*^*T*i • 1 Opposition 

there seems nothing which can incur much repre- in the com- 
hensioii from those who reflect on the king’s cha- 
racter and intentions ; unless it be that they granted supplies 
rather too largely, and did not sufficiently provide against the 
perils of the time. But the house of lords contained unfor- 
tunately an invincible majority for the court, ready to frus- 
trate any legislative security for public liberty. Thus the 
habeas coi-pus act, first sent up to that house in 1674!, was 
lost there in several successive sessions. The commons 
therefore testified their sense of public grievances, and kept 
alive an alarm in the nation by resolutions and addresses, 
which a phlegmatic reader is sometimes too apt to (tonsider 
as factious or unnecessary. If they seem to have dwelt more, 
in some of these, on the dangers of religion, and less on 
those of liberty, than we may now think reasonable, it is to 
be remembered that the fear of popery has always been the 
surest string to touch for efiect on the ])cople ; and that the 
general clamour against that religion was all covertly directed 
against the duke of York, the most dangerous enemy of 
every part of our constitution. The real vice of 
this parliament was not intemperance, but corruption, of the^palSa- 
Clifibrd, and still more Danby, were masters in an 
art practised by ministers from the time of James L (and 
which, indeed can never be unknown where there exists 
a court and a popular assembly,) that of turning to their use 
tlie M’^eapons of mercenary eloquence by office, or blunting 
tlieir edge by bribery.! Some who had been once prominent 
in opposition, as sir Robert Howard and sir Richard Tenq)le, 
became placemen ; some, like Garraway and sir Thomas 

Temple’s Memoirs. their predecessors. Those who belonged 

t Burnet says that Danby bribed the to the new parliainent endeavoured to 
less important members, instead of the defend themselves, and gave reasons for 
leaders ; whicli did not answer so well, their pensions ; but I observe no one says 
But he seems to have been liberal to all. he did not always vote with the court. 
The parliament has gained the name of Pari. Idist. 1137. North admits that 
the pensioned. In that of 1679, sir Ste- great clamour was excited by this disco- 
phen Fox was called upon to xn*oduce an very ; and well it might. See also Dai- 
accouiit of the monies paid to many of ryraple, ii, 92. 
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Lee, while they continued to lead the country party, took 
money from the court for softening' particular votes ; many, 
as seems to have been the case witli Eeresby, were won by 
promises, and the pretended friendship of men in power.t 
On two great classes of questions, France and popery, the 
commons broke away from all iimnagenieiit ; nor was 
Dauby unwilling' to let his master see their iiulocility on 
these subjects. But, in general, till the year IG785 by 
dint of the means before mentioned, and partly no doubt 
through the honest conviction of many that the king v/as 
not likely to employ any minister more favourable to the 
protestant religion and liberties of Europe, he kept ])is 
ground without any insuperable opposition from parlia.ment.T- 
The earl of Danby had virtues as an English minister, 
which serve to extenuate some great errors and an 
the earl of eiitirc wuiit of scnipulousness in his conduct. Zea- 
lous against the church of Roman and the aggran- 
dizement of France, he counteracted, while he seemed to 
yield to, the prepossessions of his master. If the policy of 
England before the peace of Nimegueii was mischievous and 
disgraceful, it would evidently have been far more so, had 


* Burnet charges those two leaders of 
opposition with being bribed by the court 
to draw the house into granting an enor- 
mous supply, as the consideration of 
passing the test act ; and see Pepys, Oct. 
6. 1666. Sir Robert Howard and sir 
Richard Tem])1e were sa.id to have gone 
over to the court in 1670 through simi- 
lar inducements. Ralph. Roger North 
(Exameii, p. 456. ) gives an account of 
the manner in which men were brought 
o& from the opposition, though it was 
sometimes advisable to let them nomi- 
nally continue in it ; and mentions Lee, 
Garraway, and Meres, all very active 
patriots, if we trust to the parliamentary 
debates. But, after all, neither Burnet 
nor Roger North are tvh.olly to be relied 
on as to particular instances ; though the 
general fact of an extensive corruption be 
indisputable. 

f This cunning, self- interested man, 
who had been introduced to the house 
by lord Russell and lord Cavendish, and 
was connected with the country party, 
tells us that Danby sent for him in Feb. 
1677, and assured him that the jealousies 
of that party were wholly without founda- 


tion ; that, to his certain knowledge, the 
king meant no other than to preserve the 
religion and government by law esta- 
blished; that, if the govemment was in 
any danger, it was from those who ])rc- 
tended such a mighty j'cal for it. On 
finding him well disposed, Danby to{)k 
his proselyte to the king, who n.ssured 
him of his regard for the constitution, 
and was riglit loyally believed, ileres- 
by’s Memoirs, p. 06. 

± “ There were two thlng.y,'’ says bi- 
shop Parker, “which, like Circe’s cup, 
bewitched men and turned them into 
brutes; viz, popery and French interest. 
If men otherwise sober heard riiein once, 
it was sufiicient to make them run mad. 
But, when those things were hud aside, 
their behaviour to his majesty was with a 
becoming modesty,” P. ii44. IVIienever 
the court seemed to fall in with the 
national interests on the two points of 
France and popery, many of the country 
party voted with them on other questions, 
though more numerous than their own. 
Temple, p. 45S. See, too, Reresby, 
p. 25. et alibi. 
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tlie king and duke of York been abetted by this minister in 
their fatal predilection for France. We owe to Dauby’s 
influence, it must ever be remembered, the marriage of 
princess Mary to the prince of Orange, the seed of the 
revolution and the act of settlement — a courageous and 
disinterested counsel, which ought not to have proved the 
source of his greatest misfortunes.'^ But we cannot pretend 
to say that he was altogether as sound a friend to the con- 
stitution of his country, as to her national dignity and 
interests. I do not mean that he wished to render the king' 
absolute. But a minister, harassed and attacked in parlia- 
ment, is tempted to desire the means of crushing his op- 
ponents, or at least of augTuenting his own sway. The 
niischievous bill that passed the house of lords in 1675, 
imposing as a test to be taken by both houses of parliament, 
as well as all holding beueficed offices, a declaration tliat 
resistance to persons commissioned by the king was in all 
cases unlawful, and that they would never attempt any alter- 
ation in t]]e government in church or state, was promoted by 
Danby, though it might possibly originate with others.t It 


* Tlio king, according to James him- 
self, readily consented to the marriage of 
the princess, when it was first suggested 
in 1675 ; the difiiculty was with her 
father. He gave at last a reluctant con- 
sent; and the offer was made by lords 
Arlington and Ossory to the prince of 
Orange, wlio received it coolly. Life of 
James, 501. Temple’s Memoirs, p. 397. 
When he came over to England in Oct. 
1677, with the intention of effecting the 
match, the king and duke wished to de- 
fer it till the conclusion of the treaty 
then in negotiation at Nimeguen; but 
the obstinacy of the prince, with the 
assistance of the treasurer, who from that 
lime entered into the measures and inte- 
rests of the })rince, pi'cvailed upon the 
flexibility of the king to let the marriage 
be first agreed and concluded.” P. 5ok 
[If we may trust Reresby, which is not 
perhaps always the case, the duke of 
York had hopes of marrying the princess 
Mary to the Dauphin ; thus rendering 
England a province of France. Reres- 
by’s Memoirs, p. 109. — 1845.] 

f Kennet, p. 332. North’s Examcii, 
p- 61. Burnet. This test was covertly 

VOL. II. H 


meant against the Romish party, as well 
as more openly against the dissenters. 
Life of James, p. 499. Dauby set him- 
self up as the patron of the church party 
and old cavaliers against the two oppos- 
ing religions; trusting that they were 
stronger in the house of commons. But 
the times were so changed that the same 
men had no longer the same principles, 
and the house would listen to no measures 
against non- conformists. He propitiated, 
however, the prelates, by renewing the 
persecution under the existing laws, 
which had been relaxed by the cabal 
ministry. Baxter, 156. 172. Kennet, 33 i. 
Neal, 698. Somers Tracts, vii. 336. 

Meanwhile, schemes of comprehension 
were sometimes on foot ; and the prelates 
affected to be desirous of bringing about 
an union ; but Morley and Sheldon frus- 
trated them all. Baxter, 1 56. Kennet, 
326. Parker, 25. The bishops, how- 
ever, were not uniformly intolerant : 
Croft, bishop of Hereford, published, 
about 1675, a tract that made some noise, 
entitled the Naked Truth, for the pur- 
pose of moderating differences. It is not 
written with extraordinary ability ; but 
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was apparently meant as a bone of contention among tlie 
country partyj in which presbyterians and old parliamen- 
tarians were associated with discontented cavaliers. Besides 
the mischief of weakening this partVj winch indeed the 
minister could not fairly be expected to feel, iiotliing could 
have been devised more nnconstitutional, or more advantage- 
ous to the court’s projects of arbitrary power. 

It is certainly possible that a minister who, aware of the 
dangerous intentions of his sovereign or his colleagues, 
remains in the cabinet to thwart and countermine tliern, may 
serve the public more effectually than by retiring from office: 
but he will scarcely succeed in avoiding some ' materia! 
sacrifices of integrity, and still less of reputation. Daiiby, 
the ostensible adviser of Charles IL, took on himself the 
just odium of that hollow and suspicious policy which ap- 
peared to the world. We know indeed that he was con- 
cerned, against his own judgment, in the king’s secret 
receipt of money from France, the price of neutrality, both in 
1676 and in I678, the latter to his own ruin.’^ Could the 
opposition, though not so well apprized of these transactions 
as we are, be censured for giving little credit to his as- 
surances of zeal against that power ; which, tliough siiicei'c 
in him, were so little in unison with the disposition of the 
court ? Had they no cause to dread that the great army 
suddenly raised in lC 77 > pretence of being employed 
against France, might be turned to some worse purposes 
more congenial to the king’s temper.t 


is very candid and well designed, though 
conceding so much as to scandalize his 
brethren. Somers Tracts, vii. 26'8. Biogr. 
Brit. art. Croft ; where the book is ex- 
travagantly over praised. Croft was one 
of the few bishops who, being then very 
old, advised his clergy to read James 
II. ’s declaration in 1687 ; thinking, I 
suppose, though in those circumstances 
erroneously, that toleration was so good 
a thing, it was better to have it irregu- 
larly than not at all. 

* Charles received 500,000 crowns for 
the long prorogation of parliament, from 
Nov. 1675 to Feb. 1677. In thebe- 
ginning of the year 1 676, the two kings 
bound themselves by a formal treaty (to 
which Danby and Lauderdale, but not 


Coventry or Williamson, were privy,) not 
to enter on any treaties but by mutual 
consent; and Charles promised, in con- 
sideration of a pension, to ])rorogiie or 
dissolve parliament, if they should at- 
tempt to force such treaties upon him. 
Dairy mple, p. 99 . Danby tried to break 
this off, but did not hesitate to press the 
French cabinet for the money ; and 
200,000/. was paid. The prince of Orange 
came afterwards through liouvigny to a 
knowledge of this secret treaty. P. 1 1 7. 

f This army consisted of between 
twenty and thirty thousand men, as fine 
troops as could be seen ( Life of JamCsS, 
p. 512.) : an alarming sight to those who 
denied the lawfulness of any standing 
army. It is impossible to doubt, from 
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This invincible distrust of the court is the best apology for 
that which has given rise to so much censure, the 
secret connexions formed by the leaders of opposition pnlVJ 
with Louis XIV., through his ambassadors Barillon SXes olf 
and Rouvigny, about the spring of 1678.’^ They 
well knew that the king’s designs against their liberties had 
been planned in concert with France, and could hardly be 
rendered effectual without her aid in money, if not in arms.t 
If they could draw over this dangerous ally from his side, 
and convince the king of France that it was not his interest 
to crush their power, they would at least frustrate the sus- 
pected conspiracy, and secure the disbanding of the army 5 


Barillon’s correspondence in Dalrymple, 
til at the king and duke looked to this 
force as the means of consolidating the 
royal authority. This was suspected at 
home, and very justly : “ Many well- 
meaning men,” says Reresby, “ began to 
fear the army now raised was rather in- 
tended to awe our ow'ii kingdom than to 
war against France, as had at first been 
suggested.” P. 62. And in a former 
passage, p. 57., he positively attributes 
the opposition to the PYcnch war in 1678, 
to “ a jealousy that the king indeed in- 
tended to raise an army, but never de- 
signed to go on with the war ; and to say 
the truth, some of the king’s own party 
were not very sure of the contrary.” 

Dalrymple, p. 129. Tire immediate 
cause of those intrigues was the indigna- 
tion of Louis at the princess Mary’s 
marriage. That event which, as we know 
from .Tamos himself, was very suddenly 
brought about, took the king of France 
by surprise. Charles apologised for it to 
Barillon, by saying, “ 1 am the only one 
of my party, excep t my brother. ” ( P. 1 25. ) 
This, in fact, was the secret of his ap- 
parent relinquishment of French interests 
at difierent times in the latter years of 
his reign ; he found it hard to kick con- 
stantly against the pricks, and could em- 
ploy no minister who went cordially 
along with his predilections. He seems 
too at times, as well as tlic duke of York, 
to have been seriously provoked at the 
unceasing encroachments of France, 
which exposed him to so much vexation 
at Rome, 

The connexion with lords Russell and 
Hollis began in March, 1678, though 

H 


some of the opposition had been making 
advances to Barillon in the preceding 
November, pp. 129. 131. Seealso“ Copies 
and Extracts of some Letters written to 
him from the Earl of Danhy,” published 
in 1716; whence it appears that Mon- 
tagu suspected the intrigues of Barillon, 
and the mission of Rouvigny, lady Rus- 
sell’s first cousin, for the same purpose, as 
early as Jan. 1678 ; and informed Danby 
of it, pp. 50. 53. 59. 

f Courtin, the French ambassador who 
preceded Barillon, had been engaged 
through great part of the year 1 677 in a 
treaty with Charles for the prorogation 
or dissolution of parliament. After a 
long chaffering, the sum was fixed at 
2,000,000 livres ; in consideration of 
wdiich the King of England pledged 
himself to prorogue parliament from 
December to April, 1678. It was in 
consequence of the subsidy being stopped 
by Louis, in resentment of the princess 
Mary’s marriage, that parliament, which 
bad been already prorogued till April, 
was suddenly assembled in February. 
Dalrymple, p. 111. It appears that 
Courtin had employed lYench money to 
bribe members of the commons in 1677 
with the knowledge of Charles; assigning 
as a reason, that Spain and the emperor 
were distributing money on the other 
side. In the course of this negotiation, 
he assured Charles that the king of 
France was always ready to employ all 
his forces for the confirmation and aug- 
mentation of the royal authority in Eng- 
land, so that he should always be master 
of his siil)jeets, and not depend upon 
them. 

2 
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tliougli at a great sacrifice of the continental policy whicli 
tliey had long maintained, and which was truly important to 
our honour and safety. Yet there must be degrees in tlie 
scale of public utility; and, if the liberties of the people were 
really endangered by domestic treachery, it was ridiculous to 
think of saving Tournay and Valenciennes at the expense of 
all that was dearest at home. Tliis is plainly the secret of 
that unaccountable, as it then seemed, and factious opposition, 
in the year I678; which cannot be denied to have served the 
ends of France, and th\varted the endeavours of lord Danby 
and sir William Temple to urge on the uncertain and luilf- 
reluctant temper of the king into a decided course of policy. '"' 
Louis, ill feet, had no desire to see the king of England 
absolute over his people, unless it could be done so much by 
his own help as to render himself the real master of both. In 
the estimate of kings, or of such kings as Louis XIV. all 
limitations of sovereignty, all co-ordinate authority of estates 
and pailiaments, are not only derogatory to the royal dignity, 
but injurious to the state itself, of which they distract the 
councils and enervate the force. Great armies, prompt obe- 
dience, unlimited power over the national resources, secrecy 
ill council, rapidity in execution, belong to an energetic and 
enliglitened despotism : we should greatly err in supposing 

See what Temple says of this, 
p. 46*0. ; the king raised 20,000 men in 
the spring of 1678, and seemed ready to 
go into the war ; but all was spoiled by 
a vote, on Clarges’s motion, that no money 
should be granted till satisfaction should 
be made as to religion. This irritated 
the king so much that he determined to 
take the money which France offered 
him ; and he afterwards almost compelled 
the Dutch to sign the treaty ; so much 
against the prince of Orange’s inclina- 
tions, that he has often been charged, 
though unjustly, with having fought the 
battle of St. Denis after he knew that 
the peace was concluded. Danby also, 
in his vindication (published in 1679, 
and again in 1710: see State Trials, ii. 

634.), lays the blame of discouraging the 
king from embarking in the war on this 
vote of the commons. And the author 
of the Life of James II, says very truly, 
that the commons were in ideality more 


jealous of the king’s power than of the 
power of Fiance ; for, notwithstanding 
all their former warm addresses for hin- 
dering the growtli of the power of France, 
when the king had no array, now that he 
had one, tlicy passed a vote to have it 
immediately disbanded ; and the factiou.s 
party, which was then prevalent among 
them, made it their only business to be 
rid of the duke, to pull down the 
ministers, and to weaken the crown.” 
P. 512. 

In defence of the commons it is to be 
urged that, if they had any strong suspi- 
cion of the king’s private intrigues with 
France for some years past, as in all 
likelihood they had, common prudence 
would teach them to distrust his pre- 
tended desire for w’ar with her ; and it 
is, in fact, most probable, that bis real 
object was to be master of a considerable 
army. 
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that Louis XIV. was led to concur in projects of subverting 
our constitution from any jealousy of its contributing to our 
prosperity. He saw, on the contrary, in the perpetual 
jarring of the kings and parliaments, a source of feebleness 
and vacillation in foreign affairs, and a field for intrigue and 
corruption. It was certainly far from his design to see a 
republic, either in name or effect, established in England ; 
but an unanimous loyalty, a spontaneous submission to the 
court, was as little consonant to his interests j and, especially 
if accompanied with a vrilling return of the majority to tlie 
catholic religion, would have put an end to his influence over 
the king, and still more certainly over the duke of York.'^' 
He had long been sensible of the advantage to be reaped 
from a malecontent party in England. In the first years 
after the restoration, he kept up a connexion witli the disap- 
pointed commonweal th^s men, while their courage was yet 
fresh and unsubdued; and in the war of 1()G5 was very 
nearly exciting insurrections both in England and Ireland, t 
These schemes of course were suspended, as he grew into 
closer friendsliip with Charles, and saw a surer method of 
preserving an ascendancy over the kingdom., But, as soon 
as the princess Mary’s marriage, contrary to the king of 
England’s promise, and to the plain intent of all their 
clandestine negotiations, disjdayed his faithless and uncertain 
character to the French cabinet, they determined to make 
the patriotism, the passion, and the corruption of the house 
of commons, minister to their resentment and ambition. 

The views of lord Hollis and lord Russell in this clan- 
destine intercourse with the French ambassador were siuciirely 
jiatriotic and honourable : to detach France from tlieking; to 
crush the duke of York and popish faction ; to procure the 
disbanding' of the army, tlie dissolution of a corrupted parlia- 

^ The memorial of Blanchard to the f Ralph, p. II G. CEuvros do Louis 
prince of Orange, quoted by r)alrym])le, XIV. ii. 204. and v. G7., where we have 
p. 201., contains tlicse words ; “ Lc roi a curious and characteristic letter of the 
auroit etc Inen fache qu’il cut ete absoin l^ing to d’Estrades in Jan. 1GG2, when he 
dans ses etals ; I’uii do ses plus constants had been provoked by some liigli lan- 
inaximcs dcpiiis son rctablisscinent avant guage Clarendon had held about the 
etc, de lc diviser d’avec sou parlement, right of the Hag. 
et do se servir tantot dc I’un, tantbt de 
Taiitre, toLijours par argent pour parvenir 
a, ses fins.” 

n 3 
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mentj the dismissal of a bad minister.* They would indeed 
have displayed more prudence in leaving these dark and 
dangerous paths of intrigue to the court which was practised 
in them* They were concerting measures with the natural 
enemy of their country, religion, honour, and liberty ; whose 
obvious policy was to keep the king'dom disunited that it 
might be powerless ; who had been long abetting the worst 
designs of our own court, and who could never be expected 
to act against popery and despotism, but for the temporary 
ends of his ambition. Yet, in the very critical circumstances 
of that period, it was impossible to pursue any course wntli 
security; and the dangers of excessive circumspection and 
adherence to general rules may often be as formidable as 
those of temerity. The connexion of the popular party with 
France may very probably have frustrated the sinister inten- 
tions of the king and duke, by compelling the reduction of 
the army, though at the price of a great sacrifice of Euro- 
pean policy.t Such may be, with unprejudiced men, a 
sufficient apology for the conduct of lord Russell and lord 
Hollis, the most public-spirited and high-minded characters 
of their age, in this extraordinary and unnatural alliance. It 
would have been unworthy of their virtue to have gone into 
so desperate an intrigue with no better aim than that of 
ruining lord Danhy; and of this I think we may fully acquit 
them. The nobleness of RusselFs disposition beams forth in 


* The letters of Rarillon in Dalrymplc, 
pp. 134. J36. 140., are sufficient proofs of 
this. He imputes to Danhy in one place, 
p. 142., the design of making the king 
absolute, and says : M. le due d’York 
se croit perdu pour sa religion, si I’occa- 
sion presente ne lui sert a souinettrc 
I’Angleterre; e’est une entreprise fort 
hardie, et dontle succes est fort douteiix.” 
Of Charles himself he says : “ Le roi 
d’Angleterre balance encore a se porter a 
Textremite ; son humeur n^pugne fort au 
dessein de changer le gouvernement. II 
est n^anmoins entraine par M. le due 
d’York et par le grand tresorier ; mais 
dans le fond il aimeroit mieux que la paix 
le mit en etat de demeurer eii repos, et 
retablir ses affaires, e’est-a-dire, un bon 
revenu ; et je crois qull ne se soucie pas 
beaucoup d’etre plus absolu qu’il est. Le 


due et Ic tresorier connoissent bicn a qui 
ils ont affaire, et craignent d’etre abaii- 
donnes par le roi d’Angleterre aux pre- 
miers obstaclesconsiderabies qu’ils troii ve- 
ront au dessein de relever rautorlte royaie 
en Angleterre.” On this passage it may 
be observed, that there is reason to believe 
there was no co-operation, but rather a 
great distrust, at this time, between the 
duke of York and lord Danby. But 
Barillon had no doubt taken care to infuse 
into the minds of the opposition those 
suspicions of that minister’s designs. 

+ Barillon appears to have favoured 
the opposition rather than the duke of 
York, who urged the keeping up of tlie 
army. This was also the great object of 
the king, who very reluctantly disbanded 
it in Jan. 1679. Dalrymplc, 207, &c. 
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all that Barillon has written of their conferences. Yet, not- 
withstanding the plausible grounds of his conduct, we can 
hardly avoid wishing that he had abstained from so dan- 
gerous an intercourse, which led him to impair, in the eyes of 
posterity, by something more like faction than can be ascribed 
to any other part of his parliamentary life, the consistency 
and ingenuousness of his character.* 

I have purposely mentioned lord Russell and lord Hollis 
apart from others who w^ere mingled in the same x)oui:t;isto 
intrigues of the French ambassador, both because 
they were among the first with whom he tampered, 
and because they are honourably distinguished by ' 
their abstineuce from all pecuniary remuneration, which 
Hollis refused, and which Barillon did not presume to offer 
to Russell. It appears howler from this minister’s ac- 
counts of the money he had expended in this secret service 
of the French crown, that, at a later time, namely about the 
end of 1680, many of the leading members of opposition, 
sir Tliomas Littleton, Mr. Garraway, Mr. Hampden, Mr. 
Po^vle, Mr. Sacheverell, Mr. Foley, received sums of 500 or 
300 guineas, as testimonies of the king of France’s munifi- 
cence and favour. Among others, Algernon Sidney, wdio, 
though not in parliament, was very active out of it, is more 
than once mentioned. Chiefly because the name of Algernon 
Sidney had been associated with the most stern and elevated 
virtue, this statement was received with great reluctance j 
and many have ventured to call the truth of these pecuniary 
gratifications in question. This is certainly a bold surmise ; 
though Barillon is known to have been a man of luxurious 
and expensive habits, and his demands for more money on 
account of the English court, which contmiially occur in his 
correspondence wdth Louis, may lead to a suspicion that he 
%v()uld be in some measure a gainer by it. This however 
might possibly be the case without actual peculation. But 
it must he observed that there are two classes of those who 
are alleged to have received presents through his hands j 
one, of such as were in actual communication with himself j 


^ This delicate subject is treated -vvltli John Russell, in his Life of William 
great candour as well as judgment by lord Lord Russell. 

n 4 
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another, of such as sir John Baber, a secret agent, had 
prevailed upon to accept it. Sidney was in the first class ; 
but, as to \he second, comprehending Littleton, Hainpden, 
Sacheverell, in whom it is, for different reasons, as difficult to 
suspect pecuniary corruption as in him, the })roof is ma- 
nifestly weaker, depending only on the assertion of an 
intriguer that he had paid them the money. The falsehoo^l 
either of Baber or Barilloii would acquit these considerable 
men. Nor is it to be reckoned improbable that persons em- 
ployed in this clandestine service should be guilty of a fraud, 
for which they could evidently never be made responsible. 
We have indeed a remarkable confession of Coleman, the 
famous intriguer executed for the popish plot, to this effect. 
He deposed in his examination before the house of cominons, 
in November, I678, that he had received last session of 
Barillon. 2500 ^. to be distributed among members of parliti- 
ment, which he had converted to his own use.* It is doubt- 
less possible that Coleman, having actually expended this 
money in the manner intended, bespoke the favour of those 
whose secret he kept by taking the discredit of sucli a fraud 
on himself. But it is also possible that he spoke the truth. 
A similar uncertainty hangs over the transactions of sir John 
Baber. Nothing in the parliamentary conduct of the above- 
mentioned gentlemen in I68O corroborates the suspicion of 
an intrigue with France, whatever may have been the case 
in 1678. 

I must fairly confess, however, that the decided bias of 
my own mind is on the affirmative side of this question j and 
that principally because l am not so much struck, as some 
have been, by any violent improbability in what Barillon 
wrote to his court on the subject. If indeed we were to 
read that Algernon Sidney had been bought over bv Louis 
XIV. or Charles IL to assist in setting' up absolute numarchy 
in England, we might fairly o])pose our knowledge of liis 
inflexible and haughty character, of his zeal, in life and 
death, for republican liberty. But there is, I presume, some 
moral distinction between the acceptance of a bribe to desert 
or betray our principles and that of a trifling present for 


Pari. Hist, 1035. ; Dairy mple, 200. 
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acting- in conformity to them. The one is, of course, to be 
styled corruption ; the other is repugnant to a generous and 
delicate mind, but too much sanctioned by the practice of an 
age far less scrupulous than our own, to have carried with 
it any great self-reproach or sense of degradation. It is 
truly inconceivable that men of such property as sir Thomas 
Littleton or Mr. Foley should have accepted 300 or 500 
guineas, the sums mentioned by Barillon, as the price of 
apostasy from those political principles to which they owed 
the esteem of their country, or of an implicit compliance until 
the dictates of Franco. It is sufficiently discreditable to the 
times in which they lived, that they should have accepted so 
pitiful a gratuity; unless indeed we should in candour resort 
to an hypothesis which seems not absurd, that they agreed 
among themselves not to offend Louis, or excite his distrust, 
by a refusal of this money. Sidney indeed was, as there is 
reason to think, a distressed man ; he had formerly been in 
connexion with the court of France^, and had persuaded 
himself that the countenance of that power might one day 
or otlier be afforded to his darling scheme of a common- 
wealth ; he had contracted a dislike to the prince of Orange, 
and consequently to the Dutch alliance, from the same go- 
verning motive : is it strange that one so circumstanced 
should have accepted a small gratification from the king of 
France which imjdied no dereliction of his duty as an En- 
glishman, or any sacrifice of political integrity? And I 
slioiild be glad to be informed by the idolaters of x\]gen)on 
Sidney’s name, what we know of him from authentic and 
contemporary sources which renders this incredible. 


* Louis XIV. tolls UP, that Sidney 
had made proposals to France in ]6’&’6 
for an insurrection, and asked 100,000 
crowns to efTect it ; which was thought 
too much for an experiment. He tried 
to persuade the ministers, that it was 
against the interest of France that 
England should continue a monarchy. 
Qiuvres de I..ouis XIV. ii. 204. [Sid- 
ney’s partiality to France displays itself 
in his Letters to Savillc, in 1679, pub- 
lished by Hollis. They evince also a 
blind credulity in the popish plot. The 
whole of Sidney’s conduct is inco.nsistent 


with his having possessed either praciicai 
good sense, or a just appreciation of the 
public interests ; and his inlluence over 
the whig party appears to have been 
entirely mischievous, tliough he w'as not 
only a much better man than Shaftes- 
bury, which is no high praise, but than 
the greater number of that faction, as 
they must be called, notwithstanding 
their services to liberty. A Tract on 
Love, by Algernon Sidney, in Somers 
Tracts, viii. CIS., displays an almo.st 
Platonic elegance and delicacy of mind 
—1845.] 
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France, in the whole course of these intrigues, held tlie 
Secret trea. g^me ill Iiei’ liaiids. Mistress of both parties, she 
khig°iith might either embarrass the king through parlia- 
i'rance. jf pi'etcndcd to an independent course of 

policy, or cast away the latter, when he should return to lii.s 
former engagements. Hence, as early as aImv, I 678 , a pri- 
vate treaty was set on foot between Charles and Louis, by 
which the former obliged himself to a keep a neutrality, if 
the allies should not accept the terms offered by France, to 
recall all his troops from Flanders within two months, to 
disband most of his army and not to assemble Ills })arliameiit 
for six months ; in return he was to receive 6,000, 000 
livres. Tliis was signed by the king himself on May Qri\ ; 
none of his ministers venturing to affix their names.* Yet 
at this time he was making outward professions of an 
intention to carry on the war. Even in this secret treaty, so 
thorough was his insincerity, he meant to evade one of its 
articles, that of disbanding his troops. In this alone he was 
really opposed to the wishes of France ; and her pertinacity 
in disarming him seems to have been the chief source of 
those capricious changes of his disposition, which we find for 
three or four years at this period.t Louis again appears not 
only to have mistrusted the king’s own inclinations after the 
jirince of Orange’s marriage, and his ability to withstand tiu* 
eagerness of the nation for war, but to have apprehended 
that he might become absolute by means of his army, with- 
out standing indebted for it to his ancient ally. In tliis point 
therefore he faithfully served the popular party. Charles 
used every endeavour to evade this condition ; whether it 
were that he still entertained hopes of attaining arbitrary 
p(>\^'er through intimidation, or that, dreading the violence of 
the house of commons, and ascribing' it rather to arepiil)lican 
conspiracy than to his own misconduct, he looked to a 
military force as his security. From this motive we may 


* Dairy mple, 162. 

I His exclamation at Barillon’s press- 
ing the reduction of the army to SOOO 
men is %vell known : “ God’s fish ! are all 
the king of France’s promises to make 
me master of my subjects come to this I 


or does he think that a matte?r to be done 
with 8000 men 1 ” Temple says, “ He 
seemed at this time (May, 1678,) more 
resolved to enter into the war than I had 
ever before seen or thought him.” 
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account for his strange proposal to the French king of a 
league in support of Sv/eden. by vrhich he was to furnish 
fifteen ships and 10,000 men, at the expense of France, 
during three years, receiving six millions for the first year, 
and four for each of the two next. Louis, as is highly probable, 
betrayed this project to the Dutch goveniinent, and thus 
friglitened them into that hasty signature of the treaty of 
Nimeguen, which broke up the confederacy, and accom- 
plished the immediate objects of his ambition. No longer 
in need of the court of England, he determined to punish it 
for that duplicity, which none resent more in others than 
those who are accustomed to practise it. He refused Charles 
the pension stipulated by the private treaty, alleging that its 
conditions had not been performed ; and urged on Montagu, 
wu’tli promises of indemnification, to betray as much as he 
knew of that secret, in order to ruin lord Danby.^ 

The ultimate cause of this ministers fall may thus be de- 
duced from the best action of his life ; though it of 
ensued immediately from his very culpable weakness nStml 
in aiding the king’s inclinations towards a sor- 
did bargaining with France. It is well known that the 
famous letter to Montagu, empowering him to make an offer 
of neutrality for the price of 6,000,000 livres, was not only 
wu'itten by the king’s express order, but that Charles attested 
this with his own signature in a postscript. 

This bears date five days after an act liad absolutely passed 
to raise money for carrying on the war ; a circumstance 
worthy of particular attention, as it botli puts an end to every 
pretext or apology wdiicli the least scrupulous could venture 
to urge ill behalf of this negotiation, and justifies the wdiig 
party of England in an invincible distrust, an inexpiable 
hatred, of so perfidious a cozener as filled the throne. But, 
as lie was beyond tlieir reach, they exercised a constitutional 
right in the impeachment of his responsible minister. For 
res})onsible ho surely was ; though, strangely mistaking the 
obligations of an English statesman, Dauby seems to fancy 
in his printed defence that the king^s order would be suffi- 
cient warrant to justify obedience in any case not literally 

* Dalrymple, 178 . et post. 
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■unlawful. I believe/' he says, ‘‘there are very few subjects 
but what ^vould take it ill not to be obeyed by their servants ; 
and their servants might as justly expect their master's pro- 
tection for their obedience." The letter to Montagu, lie 
asserts, ‘‘was written by the king’s command, upon tlie 
subject of peace and war, wherein his majesty alone is at all 
times sole judge, and ouglit to be obe3"ed not only by any 
of his ministers of state, but by all his subjects." Such 
were, in that age, the monarchical or tory maxims of go- 
vernment, which the impeachment of this minister con- 
tributed in some measure to overthrow. As the king’s 
authority for the letter to Montagu was an undeniable fact, 
evidenced by his own hand-writing, the commons in im- 
peaching lord Danby went a great way towards establishing 
the principle that no minister can shelter himself behind the 
tlirone by pleading obedience to the orders of his sovereign. 
He is considered, in the modern theory of the constitution, 
answerable for the justice, the honesty, the utility of all 
measures emanating from the crowm, as well as for their 
legality ; and thus the executive administration is rendered 
subordinate, in all great matters of policy, to the super- 
intendence and virtual control of the two housevS of parlia- 
ment. It must at the same time be admitted that, througli 
the heat of honest indignation and some less worthy passions 
on the one liand, through uncertain and crude principles of 
constitutional law on the other, this just and necessary im- 
peachment of the earl of Danby was not so conducted as to 
be exempt from all reproach. The charge of high treason 
for an offence manifestly amounting only to misdemeanour, 
with the pui’pose, not perhaps of taking the life of the 
accused, but at least of procuring some punishment beyond 
the law+, with the strange mixture of articles, as to which 
there was no presumptive proof, or which were evidently 
false, such as concealment of the popish plot, gave such a 


* Memoirs relating to the Impeach- 
ment of the Earl of Danby, 1710, pp. 
151. 227. State Trials, vol. xi. 

■f The violence of the next house of 
commons, -who refused to acquiesce in 
Danby’s banishment, to which the lords 
had changed their bill of attainder, may 


seem to render it very doubtful whether 
they would have spared bis life. But it 
is to be remembered that they were ex- 
asperated by the pardon he had clandes- 
tinely obtained, and pleaded in bar of 
their impeachment. 
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cliaracter of intemperance and faction to these proceedings, 
as may lead superficial readers to condemn them altogether** 
TJie compliance of Danby with the king’s corrupt policy had 
been highly culpable, but it was not unprecedented ; it was 
even coiifoniiable to the court standard of duty ; and as it 
sprang from too inordinate a desire to retain power, it would 
have found an appropriate and adequate chastisement in 
exclusion from office. We judge perhaps somewhat more 
favourably of lord Danby than his contemporaries at that 
juncture were warranted to do ; but even then lie was rather 
a minister to be pulled down than a man to be severely 
punished. Ilis one great and undeniable service to the 
protestant and Englisli interests should have palliated a 
multitude of errors. Yet this was the main-spring and first 
source of the intrigue tliat ruined him. 

The impeachment of lord Danby brought forward several 
material discussions on that part of our constitu- Questions 
tional law, which should not be passed over in this 
place. 1. As soon as the charges presented by the c^Stinont 
commons at the bar of the upper house had been 
read, a motion was made that the earl should withdraw ; 
and another afterwards, that he should be committed to the 
Tower : both of which were negatived by considerable ma- 
jorities.t This refusal to commit on a charge of treason 
had created a dispute between the two houses in the instance 
of lord Clarendon, t In that case, however, one of the 
articles of impeachment did actually contain an unquestion- 
able treason. But it was contended with much more force 
on the present occasion, that if the commons, by merely 
using tlie word traitorously, could alter the cliaractei* of of- 
fences which, on their own showing, amounted but to misde- 
meanours, the boasted certainty of the law in matters of 
trcasoji would he at an end ; and unless it we3*e meant that 
th(^. lords should pass sentence in such a case against the 
received rules of law, there could be no pretext for their 


The impeachment was carried by Eighteen peers entered their protests ; 
179 to H#), Dee. 19. Amotion, Dec. 21. Halifax, Essex, Shaftesbury, &c. 
to leave out the word traitorously, was ^ State Trials, vi. 351. ct post. Hat- 
lost by 179 to 141. sell’s Precedents, iv. 176. 

f Lords’ Journals, Dec. 26, 1678. 
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refusing to admit tlie accused to bail. Even in StrafFoiTFs 
case, which was a condemned precedent, they had a general 
charge of high treason upon which he was committed ; while 
the offences alleged against Danby were stated with particu- 
larity, and upon the face of the articles could not be brought 
within any reasonable interpretation of the statutes relating 
to treason. The house of commons faintly urged a remark- 
able clause in the act of Edward III., which provides that, in 
case of any doubt arising as to the nature of an offence 
charged to amount to treason, the judges should refer it to 
the sentence of parliament; and maintained that this invested 
the two houses with a declaratory power to extend the 
penalties of the law to new oftences which liad not been 
clearly provided for in its enactments. But, though some- 
thing like this might possibly have been in contemplation 
wntli the framers of that statute, and precedents were not 
absolutely wanting to support the construction, it was so 
repugnant to the more equitable principles of criminal law 
which had begun to gain ground, that even the heat of 
faction did not induce the commons to insist upon it. They 
may be considered however as having carried their point ; 
for, though the prorogation and subsequent dissolution of 
the present parliament ensued so quickly that nothing more 
was done in the matter, yet when tlie next house of com- 
mons revived the impeachment, the lords voted to take 
Danby into custody without any further objection.^ It 
ought not to he inferred from hence, that they were wrong in 
refusing to commit ; nor do I conceive, notwithstanding 
the latter precedent of lord Oxford, that any rule to the 
contrary is established. In any future case it ought to be 
open to debate, whether articles of impeacliment pretending 
to contain a charge of high treason do substantially set 
forth overt acts of such a crime ; and, if the house of lords 
shall be of opinion, either by consulting the judges or otlier- 
wise, that no treason is specially alleged, tliey should, 
notwithstanding any teclmical words, treat the offence as a 
misdemeanour, and admit the accused to bail, t 

^ Lords’ Journals, April 16. “that, in the transaction of this affair, 

f “ The lord privy seal, Anglesea, in a were two great points gained by this 
conference between the two houses,” said, house of commons : the first was, that 
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3. A still more important question arose as to the 
king’s right of pardon upon a jiarliamentary im- 
peachment. Danby, who had absconded on the ]deaded 
unexpected revival of these proceedings in the new 
jjarlianient, finding that an act of attainder was likeljto pass 
against liini, in consexpience of his flight from justice, surren- 
dered himself to the usher of the black rod ; and, on being 
required to give in his written answer to the charges of the 
commons, pleaded a pardon, secretly obtained from the king, 
in bar of the prosecution.’^ The commons resolved that the 
pardon was illegal and void, and ought not to be pleaded in 
bar of the impeachment of the commons of England. Tliey 
demanded judgment at the lords’ bar against Danby, as having 
put in avoid plea. They resolved, with that culpable violence 
Avhich distinguished this and the succeeding house of com- 
mons, in order to deprive the accused of the assistance of 
counsel, tliat no commoner whatsoever should prfjsume to 
maintain the validity of the pardon pleaded by the earl of 
Danby -without tlieir consent, on pain of being accounted a 
betrayer of the liberties of the commons of England.t They 
denied the right of the bishops to vote on the validity of this 
pardon. They demanded the appointment of a committee 
from both houses to regulate the form and manner of pro- 
ceeding on this impeachment, as well as on that of the five 
lords accused of participation in tlie popish plot. The upper 
house gave some signs of a vacillating and temporizing spirit, 
not by any means uiiaccoiintable. They acceded, after a first 


impeachments made by tlie commons in 
one parliament continued from se.ssion to 
session, and parliament to parliament, 
notwiilistaiuling prorogations or dissolu- 
tions : the other point was, that in case.s 
of impcacliments, upon .special matter 
shown, if the modesty of the party directs 
him not to withdraw, the lords admit 
tliafc of right they ought to order l)irn to 
wiihdraw, and that afterwards he ought 
to be committed. 3But he understood 
that the lords did not intend to extend 
the points of withdrawing and commit- 
ting to general impeachments without 
special matter alleged ; else they did not 
know how many miglit be picked out of 
their house on a sudden.” 


Shaftesbury said, indecently enough, 
that they were as willing to be rid of tlie 
earl of Danby a.s the commons ; and 
cavilled at the di-stinction between general 
and special impeachments. Commons’ 
Journals, April 12. ]6‘79. On ihe im- 
peachment of Scroggs for treason, in the 
next parliament, it was moved to commit 
him ; but the previous question %va.s car- 
ried, and he was admitted to bail; doubt- 
]e.s.s because no sufficient matter was 
alleged. Twenty peers protested. Lords’ 
JoiirnaLs, Jan. 7. 1C81. 

* Lords' Journals, April 2o. Pari. 
Hist. 1121, &c. 

f Lords* Journals, May 9. 2079. 
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refusal, to the proposition of a committee, though manifestly 
{lesigned to encroach on their own exclusive claim of jiidi- 
catiire,'^ But they came to a resolution that the spiritual 
lords had a right to sit and vote in parliament in capital 
cases, until judgment of death shall be pronoiinct^d.t The 
commons of course protested against tliis vote I ; but a pro- 
rogation soon dropped the curtain over their ditlerences ; and 
.Danby^s impeachment was not acted upon in the next par- 
liament. 

There seems to be no kind of pretence for o1)jecting to the 
Votes of votes of the bishops on such preliminary tpiestions 
bishops, impeachment of treason. It is 

true that ancient custom has so far engrafted the provisions 
of the ecclesiastical law on our constitution, that they are 
bound to withdraw when judgment of life or death is pro- 
nounced ; though even in this they always do it with a 
protestation of their right to remain. This, once claimed 
as a privilege of the church, and reluctantly admitted by the 
state, became, in the lapse of ages, an exclusion and badge of 
inferiority. In the constitutions of Clarendon, nruler Henry II., 
it is enacted, that the bishops and others holding spiritual 
benefices "'^in capite” should give their attendance at trials in 
parliament, till it come to sentence of life or member. This, 
although perhaps too ancient to have authority as statute la^\", 
was a sufficient evidence of the constitutional usage, wliere 
nothing so material could be alleged on the other side. And, 
as the oi'iginal privilege was built upon nothing better than 
the narrow superstitions of the canon law, there was no rea- 
sonable pretext for carrying the exclusion of the spiritual lords 
farther than certain and constant precedents required. Though 
it was true, as the enemies of lord Danby urged, that by voting 
for the validity of his pardon, they would in effect determine 


* Lords’ Journals, May 10. and II. 
After the former vote 50 peers, out of 
107 who appear to have been present, 
entered their dissent; and another, the 
earl of Leicester, is known to have voted 
with the minority. This unusual strenpfth 
of opposition, no doubt, produced the 
cbanp^e next day. 

t May 13,^ Twenty-one peers were 
entered as dissentient. The commons 


inquired whether it were intended by 
this that the bishops should vote on the 
pardon of Danby, which the upper house 
declined to answer, but said they could 
not vote on the trial of the five popish 
lords. May 15. 17. 27. 

I See the report of a committee in 
Journals, May 26. ; ^or Hatseli’s Prece- 
dents, iv. 374. 
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tlie >vhole question in liis favour, yet there seemed no serious 
reason, eon si dering* it abstractedly from party views, why they 
shoidd not tlius indii-ectly be restored for once to a privilege, 
from ^v^hich tlie prejudices of former ages alone had shut 
them out. 

The main point in controversy, wdiether a general or special 
pardon fi’om tin? Iving* could be pleaded in answer to an ini- 
jieachment of the commons, so as to prevent any further 
proceedings in it, never came to a regular decision. It was 
evid(‘ut that a nniiister who had influence enough to obtain 
such an iiKleminty, might set both houses of parliament at 
defiance ; the iu'5.-t(‘iided responsibility of the crown’s advisers, 
accounted the ludladirim of our constitution, would be an idle 
mockery, if not only punishment conld be averted, but inquiry 
fnistratcHl. Even if the king could remit the penalties of a 
guilty minister’s sentence upon impeachment, it would he 
much, tliat public indignation should have beeui excited against 
him, that suspicion should have been turned into proof, that 
shame and reproach, irremissible by the great seal, should 
avenge the \vrojtigs of his country. It was always to be pre» 
Slimed tliat a sovereign, uadeceivedby such a judicial inquiry, 
or sensible to the general voice it roused, would voluntarily, 
or at least prudently, abandon an unworthy favourite. Though 
it might he admitted that long usage had established tlie royal 
prerogative of granting pardons under the great seal, even 
liefore trial, and that sucli pardons might be pleaded in bar, 
(a ])rerogative indeed which ancient statutes, not repealed, 
though gone into disuse, or rather in no time acted upon, had 
attem])ted to restrain,) yet we could not infer that it extended 
to cases of impeachment. In ordinary criminal proceedings 
by indictment the king was before the court as prosecutcu-, 
the suit was in his name ; he might stay the pi’ocess at Ins 
pleasure, by entering a noli prosequi ; ” to pardon, before 
or after judgment, was a branch of the same prerogative ; it 
was a great constitutional trust, to be exercised at his discre- 
tion. But in an apjieal, that is, an accusation of felony, 
brought by tlie injured party, or his next of blood, a proceed- 
ing wherein the king’s name did not appear, it was undouhted 
tliat he could not remit the capital sentence. The same prin- 
ciple seemed applicable to an impeachment at tlie suit of the 

vox., II. I 
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comBiORS of England^ demanding justice from tlie supreme 
tribunal of the other house of parliament. It could not be 
denied that James had remitted the itliole sentence upon lord 
Bacon, But impeachments were so unusual at that timcj and 
the privileges of parliament so little out of dispute, that no 
great stress could be laid on this precedent. 

Such must have been the course of arguing, strong on 
political, and specious on legal groiiiuls, winch indueetl the 
commons to resist the plea put in by lord Dauby. Though 
this qiieslion remained in suspense on the present occasion, it 
^vas finally decided by the iegislatu3*e in the act of settlement ; 
which provides that no pardon under tlie great seal of England 
be pleadable to an impeacliment of the commons in parlia- 
ment.'^ These expressions seem tacitly to concede tlie crown/s 
right of granting a pardon after sentence ; which, though 
perhaps it could not well be distinguished in })oint of la^v 
from a pardon pleadable in bar, stands on a very different 
footing, as has been observed above, with respect to consti- 
tutional policy. Accordingly, upon tlie impeachment of the 
six peers who had been concerned in the rebellion of 1715? 
the house of lords, after sentence passed, having come to a 
resolution on debate that the king had a right to reprieve 
in cases of impeachment, addressed him to exercise tliat 
prerogative as to such of them as should deserve Iris 
mercy ; and three of the number were in consequence 
pardoned, t 

3, The impeacliment of Danby first brouglit fiirward an- 
Abateraent Other questioii of hardly less magnitude, and reniark- 
able as one of the few great points in constitutional 
dissolution. which have been discussed and finally settled 

within the memory of the present generation : I mean the 
continuance of an impeachment by the commons froiii one 
parliament to another. Though this has been put at rest by 
a determination altogether consonant to maxims of expediency, 
it seems proper in this place to show briefly the grounds upon 
which the argument on both sides rested. 

In the earlier period of our parliamentary records, the 

* IS W, III. c. 2. and one of the managers on theimpeach- 

I Pari, Hist. Tii. 283. Mr. Lechmere, ment, had most confidently denied this 
a very ardent whig, then solicitor-general, prerogative. Id. 2S3. 
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business of both houses, whether of a legislative or judicial 
nature, thoiigli often verj multifarious, ^^'as (h^spatclied, with 
the raju’dity natural to comparatively rude times, by men im- 
patient of delay, unused to doubt, and not cautious in the 
pro«.>f of facts or attentive to the subtleties of reasoning. The 
session, g'enenillj" speaking, was not to terminate till the pe- 
titio!is in pariia-ueiit for redress had been disposed of, whether 
decisively or by reference to some more permanent tribunal. 
P<;titions f<jr alteration of the law, presented by the commons, 
and assented to by the lords, were drawn up into statutes by 
the king’s council just before the prorogation or dissolution. 
Tluiv fell naturally to the ground, if the session closed before 
they could be submitted to the. king'^s pleiisure. The gveat 
cliange that took place in the reign of lienry VL, bypassing 
bills complete in tlieir through the two houses instead 

of i^etitions, while it rendered manifest to every eye that dis- 
tinction between legislative and judicial proceedings which the 
simpliirity of older times had half concealed, did not affect this 
constitutional principle. At the close of a session, every bill 
then in progress through parliament became a nullity, and 
must pass again tliroug'h all its stagns before it could be ten- 
dered for the royal assent. No sort of difference existed in 
the effect of a prorogation and a dissolution } it w-as even 
maintained that a session made a parliament.* 

Daring the fifteenth and sixteenth centuries, writs of error 
from inferior courts to the house of lords became far less 
usual tlran in the preceding age } and wdien they occurred, as 
eri'or could only be assigned on a point of law appearing on 
the record, they were (piickly decided with the assistaiu'e of 
the judges. But, when they grew more fi’e(|uent, and espe- 
cialiy when appeals from the chancellor, requiring often a 
teilioiis examination of depositions, were hrouglit l)efore the 
lor<Ls, it was found that a sudden prorogation miglit often in- 
teiTu])t a decision ; and the question arose, whether writs of 
error, aud <Rher proceedings of a similar nature, did not, ac- 
cordingto jirecedent or analogy? cease, or in techaical language 
abate, at tlie close of a session. An order was accordingly 
made by the house on March 11. 1(373? that the lords 
committees for ])rivileges should inquire whether an appeal 
to this house either by wi-it of error or petition, from the pro- 



116 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XTL 

ooediiigs of any other court being depending, and not deter- 
mined ill one session of parliament, continue in statu quo 
unto the next session of parliament, ivithoiit renennng the 
writ of error or petition, or beginning all anew/^ I he com- 
mittee reported on tlie 29th of March, after mis-reciting tlie 
order of reference to them in a \evy remarkable manner, by 
omitting’ some words and interpolating others, so as to make 
it far more extensive than it really was'^, that upon tlie con- 
sideration of precedents, ivhich tliey s})(nnfy, tliey came to a 
resolution that businesses depending in one parliament or 
oT ])ar;i:in!o?u have been continued to the next session 
of tlie same parliament, and the proceedings tliereupou liave 
remained in the same state in which tho^y were left when last 
in agitation.” The house approved of this resolution, and 
ordered it accordingly.t 

This resolution was decisive as to the continuance of ordi- 
nary judicial business beyond the termination of a session. It 
was still open to dispute whether it might not abate by a dis- 
solution. And the peculiar case of impeachment, to which, 
after the dissolution of the long parliament in iGyS, every 
one^s attention was turned, seemed to stand on different 
grounds. It was referred therefore to the committee of pri- 
vileges, on the 11th of March, 1079? to consider whetlscr 
petitions of appeal which were presented to tliis lioiise in the 
last parliament be still in force to be proceeded on. Next 
day it is referred to the same committee, on a report of the 
matter of fact as to the impeachments of tlie earl of Danby 
and the five popish lords in the late parliament, to consider 
of the state of the said impeachments and all the incidents 
relating thereto, and to report to the house. On tlie 1 8tli of 
March lord Essex reported from the committee, that, “ upon 
perusal of the judgment of this house of the 29th of March, 
1673 ? they are of opinion, that in all cases of appeals and 
writs of error they continue, and are to be proceeded on, in 
statu quo, as they stood at the dissolution of the last parlia- 
ment, without beginning de novo And, upon 

* Instead of the words in the order, in their legislative capacity.” The im- 

from the proceedings of any other portance of this alteration as to the 
court,” the following are inserted, “ or question of impeachment is obvious, 
anyotherbiisiness wherein their lordships f Lorcls^ Journals, 
act as in a court of judicature, and not 
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colisideratioTi had of the matter referred to their lordships 
coTu-eruiiig the state of the impeachments brought up from 

tlui house of commons the last parliament, &c tliey 

are of opiinon that the dissohition of the la.st parliament doth 
alter the state of the impeachments In'ong'ht up by the 
commons in that parliament.” This report was taken into 
consideration next day by the house ; and after a debate, 
which appears from the journals to have lasted some time, 
and the previous question moved and lost, it was resolved to 
agree with the C{)iiimittee.'^ 

This resolution becairse for some years the acknowledged 
law of j:)ar]iameiit. Lord Stafford, at his trial in 1()8(), hav- 
ing requested that his counsel might be heard as to the point, 
u Iietliei’ impeachments could go from one parliament to an- 
otlier, the house took no notice of this question; thougli they 
consulted the judges about another which he had put, as to 
the necessity of two witnesses to every overt act of treasoii.t 
Lord Dan] )y and chief-justice Scroggs petitioned the lords in 
tlie Oxford parliament, one to have the charges against him 
dismissed, the other to he bailed ; but neither take the ob- 
jection of an intervening dissolution, t And lord Danby, 
after the dissolution of three successive parliaments since that 
in which he was impeached, having lain for three years in 
the Tower, when he applied to be enlarged on bail by the 
court of king’s bench in 1682, was refused l)y the judges, on 
the ground of their irmompeteiicy to meddle in a parliamentary 
impeaclmient ; though, if the prosecution were already at an 
end, lie would liave l)eeii entitled to an absolute discJiarge. 
On Jefferies becoming chief justice of the king’s bench, 
Danby was admitted to l}aiL§ But in the parliament of 
KiS.';, the impeached lords having petitioned the house, it 
Avas resolved, that the order of the 19th of March, K)?])? be 
reversed and annulled as to impeachments; and they were 
coiisecpiently released from their recognizances. || 

LordsMounuils. Seventy-eight p'w'ory § Shower’s Tle^)orts, it, 335. ‘‘He 
weie present, was bailed to appear at the lords’ bar the 

f Id. nth Dec. 1680. first day of the then next parliament.” 

I Lords’ Journ. March 34. 1681. The Tlie catholic lords were bailed the next 
very next day the commons sent a ines- day. This proves that the iinpcachuient 
sage to demand judgmenton the impeacli- was not held to be at an end. 
meat against him. Com. Journ. March {j Lords’ Journals, May 33. 1685. 
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The first of these two contradictory determinations is not 
certainly free from that reproach which so oftCi) contaminates 
onr precedents of parliamentary law, and renders an honest 
man reluctant to show them any greater deference than is 
strictly necessary. It passed during the violent times of the 
popish plot; and a contrary resolution wTiiild Inn’e set at 
iihcrrty the five catliolic peers committed to the To^ver, and 
enabled them probably to quit the kingdom before a new im- 
peachment could be preferred. It must be acknowledged^ at 
the same time, that it was borne out, in a consideraljlc: 
degree, by the terms of the order of 1673, seeiiis 

liable to no suspicion of answering a temporary purpose ; 
and that the court ])artY in the house of lords were powerful 
enough to have v/itlistood any flagrant innovation in the law 
of parliament. As for the second resolution, tliat of 1685, 
which reversed the former, it was passed in tlie very w'orst of 
times ; and, if we may believe the protest, signed bj' the 
earl of Anglesea and three other peers, with great precipita- 
tion and neglect of usual forms. It was not however an- 
nulled after the revolution ; but, on the contrary, received 
what may seem at first sight a certain degree of confirma- 
tion, from an order of the house of lords in 1690, on the 
petitions of lords Salisbury and Peterborough, who had been 
impeached in the preceding parlicunent, to be discharged ; 
which was done, after reading the resolutions of 1679 and 
1685, and a long debate thereon. But as a general pardon 
had come out in the mean time, by which tlie judges held 
that the ofiences imputed to tliese two lords had been dis- 
charged, and as the commons showed no disposition to follow 
up their impeachment agninst them, no parliamentary reason- 
ing can perhaps be founded on this precedent.'"' In the case 
of the duke of Leeds, impeached by the commons in 1695, 
no further proceedings were had ; but the lords did not make 
an order for his discharge from the accusation till five jear^ 
after three dissolutions had intervened ; and grounded it 
upon the commons not proceeding with the impeacliment. 


* Upon considering the proceedings latter day, there can be little doubt that 
in the house of lords on this subject, their release had been chiefly grounded 
Oct. 6. and 30. 1690, and especially the on the act of grace, and not on the aban« 
protest signed by eight peers on Uie donment of the impeachment. 
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They did not, however, send a message to inquire if the 
eoininous were ready to proceed, which, according to parlia- 
metjtarj' usage, would be required in case of a pending 
injpeacliiiient. The cases of lords Somers, Orford, and 
Halifax were similar to that of the duke of Leeds, except 
that so long a period did not intervene. These instances 
therefore rather tend to confirm the position, tliat iiiipeadi- 
ments did not ipso facto abate by a dissolution, notwith- 
standing the reversal of the order of 1679* lu the case of 
the earl of Oxford, it was formally resolved in 17173 that an 
i!i]])eaiTinient does not determine by a prorogation of parlia- 
ment ; an autliority conclusive to those who maintain that no 
diiference exists in the law of parliament between the effects 
of a prorogation and a dissolution. But it is difiicult to 
make all men (ioiisider this satisfactory. 

Tile question <*ame finally before both houses of parliament 
in 1791 3 a dissohitio]] liaving intervened during the impetich- 
ment of Mr. Hastings; an impeachment which, far unlike 
the rapid proceedings of former ages, had already been for 
three years before the house of lords, and seemed ]il\"ely to 
run on to an almost interminable length. It must have been 
abandoned in despair, if the prosecution had been held to 
determine by the late dissolution. The general reasonings, 
and the force of precedents on both sides, were urged with 
g'reat ability, and by the principal speakers iii both houses ; 
the lawyers g'enerally inclining to maintain the resolution of 
l085, that impeachments abcXte by a dissolution, but against 
still greater names which were united on the opposite side. 
In the end, after an Jimple discussion, the continuance of im- 
))eacliments, in spite of a dissolution, was carried h)^ very 
large majorities ; and this decision, so deliberately takcui, and 
so free from all suspicioji of partiality, (the majority in nei- 
ther house, especially tlie up})er, bearing any prejudice against 
th(^ a(*(.aised person,) as well as so consonant to principles of 
utility and constitutional policy, must for ever have set at 
rest all dispute upon the question. 

The year I678, and the last session of the parliament that 
had continued since were memorable for the 

great national delusion of the pojnsh plot. For 
national it was undoubtedly to be called, and by no means 

I 4 
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confined to the whig or opposition party, either in or ont of 
parliament, though it gave them much temporary strengtli. 
And though it were a most unhappy instance of tlie credulity 
begotten by heated passions and mistaken reasoning, yet 
there were circumstances, and some of them very singular in 
their nature, which explain and furnish an apology for the 
public error, and which it is more important to point out and 
keep in mind, than to inveigh, as is the custom in modern 
times, against the factiousness and bigotry of our ancestors. 
For I am persuaded that we are far from being secure from 
similar public delusions, Vvdienever such a concurrence of 
coincidences and seeming probabilities shall again arise, as 
misled nearly the whole people of England in the popish 
plot.'* 

It is first to be remembered that there was really and truly 
a popish plot in being, though not that which Titus Oates 
and his associates pretended to reveal, — not merely in the 
sense of Hume, who, arguing from the general spirit of 
proselytism in that religion, says there is a pei'petual con- 
spiracy against all governments, protestant, ^ialiometan, and 
pagan, but one alert, enterprising, effective, in direct opera- 
tion against the established protestant religion in EnglamL 
In this plot the king, the duke of York, and the king of 
France were chief conspirators ; the Romish priests, and 
especially the Jesuits, were eag'er co-operators. Their ina- 
cobman's cliinatioiis and their hopes, long-suspected, and in a 
letters. general sense known, were divulged by the seiziu-e 
and publication of Coleman’s letters. We have here,” lie 
^ says, in one of these, a mighty work upon our hands, no 
less than the conversion of three kingdoms, and l)y that })er- 
haps the utter subduing of a pestilent heresy, which has a 
long time domineered over this northern world. There were 
never such hopes since the death of our queen Mary as novv' 
in our days. Gocl hath given us a prince, who is become (I 
may say by miracle) zealous of being the author and instru- 
ment of so glorious a work ; but the opposition we are sure 

^ Bisliop Parker is not wrong in say- discovery of Oates’s plot, they readily 
ing that the house of commons had so believed every thing he said ; for they 
long accustomed themselves to strange had long expected whatever he declared, 
lictions about popery, that, upon the drst Hist, of his own Time, p. 248. 
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to meet with is also like to be great ; so that it imports us to 
get all the aid and assistance we can.’’ Tliese letters were 
addressed to Father la Chaise, confessor of Louis XIV., and 
displajT^ed an intimate connexion with France for the great 
purpose of restoring popery. They came to light at the very 
period of Oates’s discovery ; and though not giving it much 
real confirmation, could hardly fail to make a powerful im- 
pression on men unaccustomed to estimate the value and 
beai-ings of evidence.^ 

The conspiracy supposed to have been concerted by the 
Jesuits, at St. Omer, and in which so many English catholics 
were implicated, cliiefly consisted, as is well known, in a 
scheme of assassinating the king. Though the obvious false- 
hood and absurdity of much that the witnesses de})ose(l in rela- 
tion to this plot render it absolutely incredible, and fully acquit 
those unfortunate victims of iniquity and prejudice, it could 
not appear at the time an extravagant supposition, that an 
eager intriguing faction should have considered the king’s 
life a serious obstacle to their hopes. Though as much 
attached in heart as his nature would permit to the catholic 
religion, he was evidently not inclined to take any effectual 
nieasiires in its favour; he was but one year older than his 
brother, on the contingency of whose succession all their 
hopes rested, since his heiress was not only brought up in 
the protestant faith, but united to its most strenuous de- 
fender. Nothing could have been more anxiously wished at 
St. Omer than the death of Charles ; and it does not seem 
improbable that tlie atrocious fictions of Oates may have been 
originally suggested by some actual, though, vague, projects 
of assassination, whicJi he liad heard in discourse among the 
ardent spirits of that college. 

The po])ular ferment which this tale, however undeserving 
of credit, excited in a predisposed multitude, was Murder 
naturally wrought to a higher })itch by the very 
extraordinary circumstances of sir Edmondbury 


* Pari. Hist. 1024. 1035. State Trials, sage in the letters is not deficient in 
vii. 1. Komiet, 327. 3.37. 351. North’s acuteness, in fact, this not only coii- 
lOxainen, 129. 177. Ralph, 386. Burnet, victed Coleman, but raised a general coo- 
X. 555. Scroggs tried Coleman with much viction of the truth of a plot — and a 
rudeness and partiality; but his sum- plot there was, though not Oates’s, 
ming up in reference to the famous pas- 
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Godfrey’s death. Even at this time, althong'Ii we reject the 
imputation thrown on the catholics, and especially on those 
who suffered death for that murder, it seems inipossihle to 
frame any hypothesis which can better account for the facts 
that seem to be authenticated. Tliat he was murdered by 
those wlio designed to lay the charge on the papists, and 
aggravate the public fury, may pass vrith those who rely on 
such writers as Roger North but has not the slightest cor- 
roboration from any evidence ; nor does it seem to have been 
suggested by the contemporary libellers of the court party. 
That he might have had, as an active magistrate, pri\'ate 
enemies, whose revenge took away his life, which seems to 
be Hume’s conjecture, is hardly more satisfactory ; rlie ene- 
mies of a magistrate are not likely to have left his person 
uuplundered, nor is it usual for justices of the peace, merely 
on account of the discharge of their ordinary duties, to iiicur 
such desperate resentment. That he fell by his own hands 
was doubtless the sugg'estion of those who aimed at discredit- 
ing the plot j but it is impossible to reconcile this with the 
marks of violence which are so positively sworn to have 
appeared on his neck ; and, on a later investigation of the 
subject in the year 1682, when the court had become \'ery 
powerful, and a belief in the plot had grown ahnost a mark 
of disloyalty, an attempt made to prove the self-murder of 
Godfrey, in a trial before Pemberton, failed altogether ; and 
the result of the whole evidence, on that occasion, was 
strongly to confirm the supposition that he had perished by 
the hands of assassins.t His death remains at this moment 
a problem for which no tolerably satisfactory solution can be 
offered. But at the time, it was a very natural presumption 
to connect it with the plot, wherein he had not only taken 
the deposition of Oates, a circumstance not in itself highly 
important, but was supposed to have ^ecei^'ed tlie confidential 
communications of Coleman, t 

* Examen, p. 396. But their own witnesses proved that 

t R. V. Farwell and others. State Godfrey’s body had ail the appearance 
Trials, viii. 1361. They were indicted of being strangled. 

for publishing some letters to prove that The Roman catholics gave out, at the 
Godfrey bad killed himself. They de- time of Godfrey’s death, that iie had 
fended themselves by calling witnesses to killed himself; and hurt their own cause 
prove the truth of the fact, which, though by foolish lies. North’s Examen, p. 200. 
in a case of libel, Pemberton allowed. | It was deposed by a respectable 
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Another circumstance, much calculated to persuade ordi- 
nary minds of the truth of the plot, was the trial of Reading, 
a Romish attorney, for taiiiperiijg with the witnesses against 
the accused catholic peers, in order to make them keep out 
of the way,'^ As such clanciestine dealing with witnesses 
creates a strong, and perhaps with some too strong, a pre- 
sumption of guilt, where justice is sure to be uprightly ad- 
ministered, men did not make a fair distinction as to times 
when the violence of the court and jury gave no reasonable 
hope of escape; and when the most innocent party would 
much I'ather procure the absence of a perjured witness than 
trust to the clumce of disproving his testimony. 

There was indeed good reason to distrust the course of 
justice. Never were our tribunals so disgraced by injustice of 
the brutal manners and iniquitous partiality of the thc^t rials, 
bencli as in the latter years of this reign. The State Trials, 
none of which appear to have been published by the prisoners’ 
friends, bear abundant testimony to the turpitude of the judges. 
They explained away and softened the palpable contradictions 
of the witnesses for the crown, insulted and threatened those 
of the accused, cliecked all cross-exaiiiination, assumed the 
truth of the charge throughout the whole of every trial/!' 

witness, that Godfrey entertained appre- brought to Hill’s lodgings on the Satiir- 
hensions on account of wha.t he had done day, and remained there till Monday, 
as to the plot, and had said, On my The prisoner called witnesses who lodged 
conscience, I believe I shall be the first in the same house, to prove that it could 
martyr.” State Trials, vii. 1C8. These not have been there without their know- 
little additional circumstances, which arc ledge. Wild, one of the judges, assuming, 
suppressed by later historians, who speak as usual, the truth of tbe story as beyond 
of the plot as unfit to impose on any but controversy, said it was very suspicious 
the most bigoted fanatics, contributed to that they should see or Iicar nothing of 
make up a body of presumptive and posi- itj and anotiier, Dolben, told them it 
tive evidence, from which liuman belief was well tliey were not indicted. Id. 199. 
is rarely witliheld. Jones, summing up the evidence on sir 

It is remarkable that the most acute ThomavS Gascoigne’s trial at York, (an 
and {liligent historian we posRes.s for tliose aged catholic gentleman, most improbably 
times, Ralph, does not in the slightest accu.sed of accession to the plot,) says to 
degree pretend to account for Godfrey’s the jury ; “ Clentlcrnen, you have the 
dentil; thougb, in his general refiections king’s witness on his oath ; he that testifies 
on the plot, p. 555., he relies too much against him is barely on his word, and 
on tlie assertions of North and I’Estrangc. he is a papist Id. 1039.: tlius deriving 
* State Trials, vii. 259. North’s Ex- an argument from an inhpiitous rule, 
amen, 240. which, at that time, prevailed in our law, 

■ t State Trials, vol. vii. passim. On of refusing to bear the indsoner’.s witnesses 
the trial of Green, Berry, and Hill, for upon oath. Gascoigne, however, was 
Godfrey’s murder, part of the story for acquitted. 

the prosecution wms, that the body was It would swell this note to an unwar- 
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One Whitbi'ead, a Jesuit, having been indicted with several 
others, and the evidence not being sufficient, Scroggs dis- 
charged the jury of him, but ordered him to be kept in custody 
till more proof might come in. He was accordingly indicted 
again for the same offence. On his pleading that he had 
been already tried, Scroggs and North had the effrontery to 
deny that he had been ever put in jeopardy, though the wit- 
nesses for the crown had been fully heard, before the jury 
were most irregularly and illegally discharged of him on tlie 
former trial. North said he had often kiio\vn it done, and 
it Avas the common course of law. In the course of this pro- 
ceeding, Bedloe, who had deposed nothing explicit against 
the prisoner on the former trial, accounted for this by saying', 
it was not then convenient ; an answer with ^\hich the court 
and jury were content.* 

It is remarkable that, alrliougli the king might be justly 
surmised to give little credence to the pretended plot, and the 
duke of York w^as manifestly affected in his interests by the 
heats it excited, yet the judges most subservient to the court, 
Scroggs, North, Jones, went with all violence into the popular 
cry, till, the witnesses beginning to attack the queen, and to 
menace the duke, they found it was time to rein in, as far as 
they could, the passions they had instigated.! Pemberton, 
a more honest man in political matters, showed a remarkable 
intemperance and unfairness in all trials relating to popery. 
Even in that of lord Stafford in 1680, the last, and poihaps 
the worst, proceeding under this delusion, though the court 
had a standing majority in the house of lords, he was cou- 

rantable length, were I to extract so absurdity, represents Ills brother, tlieciiief- 
much of the trials as might fully ex- justice, as perfectly immaculate in the 
hibit all the instances of gross partiality midst of this degradation of rlie bencli, 
in the conduct of the judges. I must, The State Trials however show that he 
therefore, refer my readers to the volume was as partial and unjust towards the 
itself, a standing monument of the iicees- prisonersas anyoftiie rest, till the govern- 
sity of the revolution; not only as it ment thought it necessary to interfere, 
rendered the judges independent of the The moment when the judges veered 
crown,' but as it brought forward those romid, was on the trial of sir George 
principles of equal and indifferent justice, Wakeman, physician to the queen, 
which can never be expected to flourish Scroggs, who had been infamously partial 
but under the shadow of liberty, against the pri.soners upon every former 

* State Trials, 119. 315. 344. occa.sion, now treated Oates ami Bedloe 

f Roger North, whose long account of as they deserved, though to the aggrava- 
the popish plot is, a.s usual with him, a tion of his own disgrace. State Trials, 
medley of truth and lies, acuteness and vii. 0J 3 — 6S6‘. 
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victed by fifty-iBve peers against thirty-one ; the earl of Not- 
tinghaDij lord-chancellor, the duke of Lauderdale, and sevei’al 
others of the adininistration voting him g'nilty, while he was 
acquitted by the honest Hollis and the acute Halifax.* So 
far was the belief in the popish plot, or the eagerness in 
hmitiiig its victims to deatli, from being confined to the whig 
faction, as some writers have h-een willing to insinuate. None 
had more contributed to rouse tiui natiomil outcry against the 
accused, and create a firm persuasion of the reality of the ]>lot, 
than tlse clergj" in their sermons, even the most respectable 
of their order, Sancroft, Sharp, Barlow^, Burnet, Tillotson, 
Stilliugfieet ; inferring its truth from Godfrey’s murder or 
Coleman’s letter, calling for the severest laws against catho- 
lics, and imputiiig to them the fire of London, nay, even the 
death of Charles I.t 

Tlioiigh the duke of York was not charged with partici- 
pation in the darkest schemes of tlie popish conspirators, it 
was evident that his succession was the great aim of their 
endeavours, and evident also that he had been engagiHl in the 
more real and imd<‘iiiahle intrigues of Coleman, Mis acces- 
sion to the throne, long viewed with just apprehension, now 
scMuned to threaten such perils to every part of the constitution, 
as ought not supinely to be waited for, if any means could be 
devised to obviate them. This gave rise to the bold 
measuj’e of the exclusion hill, too hold indeed for the (iuke of York 
spirit of tlie country, and the rock on which English 
liberty was nearly shipwrecked. In the long parliament, full 


* Lords’ Journals;, 7th December. 
vState Trials, 155R ParL Hist. 
Stadord, though jiot a man of much 
ability, had reiidorcd himself (sbnoxious 
as a prominent opj)oser of all measures 
intended to check the growth of popery. 
His name appears constantly in protests 
upon sucdi occasions ; as. for instance, 
March 3. 1 6’? 8, against the bill for raising 
money for a French war. Reresby praises 
his defence very highly, p. 108. The 
duke of York, on the contrary, or his 
biogi'.'ipher, observes ; Those wlio wished 
lord Stafford well, were of opinion that, 
had he managed the rub/iiiUages wMch 
were given him with dexterity, he would 
have made the greatest part of his judges 


ashamed to condemn liirn ; but it was his 
misfortune to play his game w'orst, when 
he had the best cards.” P. fJt37. 

j- J take this from extracts out of tliosc 
sermons, contained in the Roman catholic 
pamphlet ])rinted in 1687, and entitled 
Good Advice to the Pulpits. The pro- 
teslant divines did their cause no good 
by misrepresentation of their adversaries, 
and by their propensity to rudeness and 
scurrility. The former fault indeed ex- 
isted in a much greater degree on the 
ojnposlte side, but by no moans the latter. 
See also a treatise by Barlow, published 
in 1679, entitled, Popish Principles per- 
nicious to Protestant Princes. 
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as it was of pensioners and creatures of court influence, no- 
thing so vigorous would have been successful. Even in the 
bill which excluded catholic peers from sitting in the house 
of lords, a proviso, exempting the duke of York from its 
operation, having been sent donui from the other house, 
Parliament passcd bj u majority of two voices/^ But the zeal 
dissolved, showed against Dauby induced the king to put 

an end to this parliament of seventeen years’ duration ; an 
event long ardently desired by the popular ]>Mrty, who foresaw 
their ascendancy in the new elections, t ilu3 next house of 

commons accordingly came together ^'vi^h an ardour not yet 
quenched by corruption ; and after reviving tlie impeaclnnents 
commenced by their predecessors, and carrying a measure 
long in agitation, a testt which shut the catliolic peers out of 


Pari. I-Iiftt. 1040. 

t Sec B'larvell’s “ Seasonable Argument 
to persuade all the grand J uries in Eng- 
land to petition for u new Parliament. ” 
He gives very bad characters of the prin- 
cipal members on the court side ; but wc 
cannot take for granted all that comes 
from so unscrupulous a libeller. Sir 
Harbottle Grimstone had first thrown 
OUT, in the session of 1675, that a stand- 
ing parliament was as great a grievance 
as a standing army, and that an appli- 
cation ought to be made to the king for 
a dissolution. This was not seconded ; 
and met with much disapprobation from 
both sides of the house. Pari. Hist, 
vii. 64. But the country party, in two 
years’ time, had changed their views, and 
were become eager for a dissolution. An 
address to that efFeet was moved in tlie 
house of lords, and lost by only two 
voices, the duke of York voting for it. 
Id. 800. This is explained by a x^assage 
in Coleman’s letters, where that intriguer 
expresses his desire to see parliament 
dissolved, in the hope that another would 
be more favourable to the toleration of 
catholics. This must mean that the 
dissenters might gain an advantage over 
the rigorous church of England men, 
and be induced to come into a general 
indulgence. 

I This test, 30 Car, 2. stat. 2., is the 
declaration subscribed by members of 
both houses of parliament on taking their 
seats, that there is no transubstantiation 
of the elements in the Lord’s Supper; 


and that the invocation of saints, as prac- 
tised in the church of Rome, is idolatrous. 
The oath of supremacy was already taken 
by the commons, though not by the 
lords ; and it is a great mistake to ima- 
gine that catholics were legally capable 
of sitting in the lower bouse before the 
act of 1679. But it had been the aim of 
the long parliament in 1642 to exclude 
them from the house of lords ; and this 
was of course revived with greater eager- 
ness, as the danger from tlieir influence 
grew more ap]iarent. A bill for this pur- 
XJose x^J^ssed the commons in i67J, but 
was thrown out liy the peers. Journals, 
May 14. Nov. 8. It was brought in 
again in the spring of 1678. Pari. Hist. 
990. In the autumn of the same year 
it was renewed, when the lords agreeil to 
the oath of suprem.'icy, but omitted the 
declaration against transubstantiation, so 
far as their own house was alTeeted by it. 
Lords’ Journals, Nov, 20. 1 678. Tliey 
also excepted the duke of York from the 
operation of the bill ; which exception 
was carried in the commons by two 
voice-s. Pari. Hist. 1040. The duke of 
York and seven more lords protested. 

The violence of those times on all sides 
■will account for this theological declara- 
tion ; but it is more difficult to justify 
its retention at jiresent. V'hatcver in- 
fluence a belief in the x3ox^e’s supremacy 
may exercise upon men’s politics, it is 
hard to sec how the doctrine of transub- 
stantiation can directly alTect them ; and 
surely he who renounces the former, can- 
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pai'liament, went upon the exclusion bill. Their dissolution 
put a stop to this ; and in the next parliauKuit the lords 
rejected it/^ 

The rigJit of excjkidiiig an unworthy heir from the succes- 
sion supported not only by the plain and fundamental 
principles of civil society, wliich establish the interest of the 
people to be the paramount object of political institutions, but 
by tliOKse of the English constitution. It had always been the 
better oj)iiiioii among lawyers, tliat the reigning king with 
consent of parliamont was competent to mal<e any changes in 
the inheritance of the crown ; and this, besides the acts passed 
under Henry VIII. ompov/erir.g ]iim to name his successor, 
was expressly enactcKl, he:ivy penalties against such as 
should contradict it, in the tliirteenth year of Eliziibedn Tlie 
contrary doctrine indeed, if pressed to its legitimate conse- 
quences, would liave shaken all the statutes that limit the 
prerogative ; since, if the analogy of entails in private inherit- 
ances were to be resorted to, and the existing legislature 
should be supposed incompetent to alter the line of succession, 
they could as little im])air as they could alienate, the inde- 
feasible rights of the heir ; nor could he be bound by restric- 
tions to which he had never given his assent. It seemed 
strange to maintain that the parliament could reduce a future 
king of England to the condition of a doge of Venice, by 
shackling and taking away his authority, and yet could not 
divest him of a title wliich they could render little better than 


not be very dangerous on account of his 
adherence to tlie latter. Nor is it less 
extraordinary to demand, from any of 
those who usually compose a house of 
commons, the assertion that the practice 
of the church of Rome in the invocation 
of saints is idolatrous ; since, even on the 
hypothesis that a country gentleman has 
a clear notion of what is meant by idol- 
atry, he Is, in many cases, wholly out of 
the way of knowing what the church of 
Rome, or any of its members, believe or 
practise. The invocation of saints, as 
held and explained by that church in the 
council of Trent, is surely not idolatrous, 
w'itli whatever error it may be charged ; 
but the practice at least of uneducated 
Roman catholics seems fully to justify 
the declaration ; understanding it to refer 


to certain superstitions, countenanced or 
not eradicated by their clergy. I have 
sometimes thought that the legislator of 
a groat nation sets off oddly by solemnly 
professing theological, positions about 
which he knows nothing, and swearing 
to ilie jiossession of property which lie 
does not enjoy. [1827.] 

* The second reading of the exclusion 
bill was carried, May 2J. 16'79, by 207 
to 1 28. The debates are in Parliamentary 
History, 1125, et post. In the next par- 
liament it was carried without a division. 
Sir Leoline Jenkins alone seems to have 
taken the high ground, that "■ parliament 
cannot disinherit the heir of the crown ; 
and that, if such an act should puss, it 
would be invalid in itself.” Id. 1191. 
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a mockery. Those accordingly who disputed the legislative 
omnipotence of parliament did not hesitate to assert that 
statutes infringing the prerogative were null of th.omselves. 
With the court lawyers conspired the clergYj who pretended 
these matters of high policy and constitutional law to be ^rithin 
their province, and, with hardly an exception, took a zealous 
part against the exclusion. It was indeed a measure repug- 
nant to the common prejudices of mankind ; who, without 
entering on the abstract competency of parliament, are natu- 
rally accustomed in an hereditary monarchy to consider the 
next heir as possessed of a right, which, except through 
necessity, or notorious criminality, cannot he justly divested. 
The mere profession of a religion dlllerent from tlie esta- 
blished, does not seem, abstractedly considered, an adequate 
ground for unsettling the regular order of inheritance. Yet 
such was the narrow bigotry of the sixteenth and seventeenth 
centuries, which died aw^ay almost entirely among protestants 
in the next, that even the trifling differences between Lutherans 
and Calvinists had frequently led to alternate persecutions in 
the German states, as a prince of one or the other denomi- 
nation happened to assume the government. And the Romish 
religion, in particular, was in that age of so restless ami ma- 
lignant a character, that unless the power of the crown sliould 
be far more strictly limited than had liitherto been the case, 
thei’e must be a very serious danger from any sovereign of 
that faith ; and the letters of Coleman, as well as other evi- 
dences, made it manifest that the duke of York was engtiged 
in a scheme of general conversion, which, from his arbitrary 
temper and the impossibility of succeeding by fair means, it 
was just to apprehend, must involve the subversion of all civil 
Tiberty. Still this was not distinctly perceived by persons at 
a distance from the scene, imbued, as most of the geiitJ'y 
were, with the principles of the old cavaliers, and those which 
the church had inculcated. The king, thougli hated by the 
dissenters, retained much of the affections of that party, who 
forgave the vices they deplored, to his father’s memoi-y and 
his personal affability. It appeared harsh and disloyal to 
force his consent to the exclusion of a brother in wliom he 
saw no crime, and to avoid which he offered every possible 
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expedient.’^ There will always be found in the people of 
England a strong unwillingness to force the reluctance of 
their sovereign — a latent feeling, of wdiich parties in the heat 
of their trianiplis are seldom aware, because it does not dis- 
play itself until the nioiuent of re-action. And although, in 
the less settled times before the revolution, this personal 
loyalty In'ghly dangerous, and may still, no doubt, soiiie- 
tiines break out so as to frustrate objects of high import to 
the public weal, it is on tlie whole a salutary temper for the 
conservation of tlie monarchy, which may require siuh a 
barrier against the encroachments of factions and the fervid 
passi oiiS of the mnl ti tude. 

The bill of exclusion was drawn with as much regard to 
the inheritauce of the duke of York’s daughters as soui.io.foi* 
thej^ could reasonably deniaud, or as any laAvyer 
engaged for them could have shown ; though some- 
thing different seems to be insinuated by Burnet. It pro- 
vided that the imperial crowm of England should descend to 
and be enjoyed by such person or persons successively during 
the life of the duke of York, aa should have inherited or en- 
joyed the same in case he were naturally dead. If the princess 
of Orange was not expressly named, (which, the bishop tells 
us, gave a jealousy, as though it were intended to keep that 
matter still undetermined,) this silence vras evidently justified 
by the possible contingency of tlie birth of a son to the duke, 
whose right there was no intention in the framers of tlie bill 
to defeat. But a large part of the opposition Iiad unfortu- 
nately other objects in view. It had been the great error of 
tliose who withstood the arbitrary counsels of Charles IL to 
have admitted into their closest confidence, and in a consider- 
able degree to the management of their party, a man so desti- 
tute of all honest principle as the earl of vSliaftesbury. Under 
his contaminating influence, their passions became more un- 
tractable, their connexions more seditious and dcmocratical, 
their schemes more revolutionary ; and they broke away 
more and more from the line of national opinion, till a fatal 

* While the exclusion bill was passing it should come up ; tolling them, at the 
the commons, the king took the pains to same time, let v/iiat would happen, he 
speak himself to almost every lord, to would never soller such a villanous bill 
dissuade him from assenting to it when to pass. Life of James, 553. 

VOL. II. K 
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re-action involved themselves in ruin, and exposed the cause 
of public liberty to its most imminent peril. Tlie countenance 
and support of Shaftesbury brought forward that unconsti- 
tutional and most impolitic scheme of the duke of Mon- 
mouth’s succession. There could hardly be a greater insult 
to a nation used to respect its hereditary line of king's, tlian 
to set up the bastard of a prostitute, without the least pre- 
tence of persona] excellence or public services, against a 
princess of known virtue and attachment to the protestant 
religion. And the effrontery of this attempt was aggravated 
by the libels (^agerly circulated to dupe the credulous populace 
into a belief of Momnonth’s legitimacy. Tlie weak young 
man, lured on to destruction by the arts of intriguers and the 
applause of the multitude, gave just offence to soher-minded 
pati’iots, who knew where the true liopes of public liberty 
were anchored, by a kind of triinnplial procession through 
parts of the country, and by other indications of a presump- 
tuous ambition.^ 

* llalph, p, 498, The atrocious libel, 
entitled, “An Appeal from the Country 
to the City,” pitblislied in 1679, and 
usually ascribed to Ferguson, (though 
said in Biogr. Brit. art. L’ Estrange, to be 
ivrittcii by Charles Blount,) was almost 
sufficient of itself to excuse the return of 
public opinion towards the throne. State 
Tracts, temp. Car. IL; Ralph,!. ' 176 .; 

Pari- liist. iv. Appendix. The king is 
personally struck at in this tract with the 
utmost fury ; the queen is called Agrip- 
pina, in allusion to tlie infamous charges 
of Oates ; IMonmouth is held up as the 
iiope of the country. He w'ill stand 
by you, therefore you ought to stand by 
him. Lie who hatli the worst title ahvays 
makes the best king,” One Harris was 
tried for publishing this pamphlet. The 
jury at first found him guilty of selling"; 
an equivocal verdict, by which they pro- 
bably meant to deny, or at least to dis- 
claim, an}' assertion of the libellous cha- 
racter of the publication. But Scroggs 
telling them it was their province to say 
guilty or not guilty, they returned a ver- 
dict of guilty. State Trials, vii. 925. 

Another arrow dipped in the same 
poison was a Letter to a Person of 
Honour concerning the Black Box.” 

Somers Tracts, viii. 189 . The story of 
a contract of marriage between the king 
and Mrs. Wcaters, Monmouth’s mother, 


concealed in a black box, had lately been 
current ; and the former had taken pains 
to expose its falsehood by a public exa- 
mination of the gentleman whose name 
had been made use of. This artful tract 
is intended to keep up the belief of 
?,lomiiouth’s legitimacy, and even to graft 
it on the undeniable falsehood of that 
talc; as if it had been purposely fabri- 
cated to delude the people, by setting 
them on a wrong scent. See also another 
libel of the same class, p. 197. 

Though Monmouth’s illegitimacy is 
past all question, it has been observed by 
Harris, that the princess of Orange, in 
writing to her brotlior about Mrs.W'aters, 
in lGo5, twice names her as his wife. 
Tluirloe, i. 665., quoted in Harris’s 
Lives, iv. 168. But though this was a 
scandalous indecency on her part, It 
proves no more than that Charle.s, like 
other young men in the heat of passion, 
was foolish enough to give tliat appella- 
tion to Ills mistress ; and that his sister 
humoured him in it. 

Sidney mentions a strange piece of 
Monmouth’.s presumption. Y'hen he 
went to dine with the city in October, 
1680, it Wcis remarked that tb.c bar, by 
which the heralds denote illegitimacy, 
had been taken oif the royal arms on his 
coach. Letters to Saville, p. 54. 
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If any apology can be made for tl'-o encooriigcmeat given 
by some of the whig party (for it was by no means general) 
to the pretensions of Prlonmonth, it must be found in tlieir 
knowledge of the king^s anectiori for him, which furnished a 
hope that he might more easily be brought in to tlie exclusion 
of his brother for the sake of so beloved a child than for the 
prince of Orange. And doubtless there was a period when 
Cliarles^s acquiescence in the exclusion did not appear so iin- 
attainahle as, from his subsequent line of behaviour, we are 
ajjt to consider it. It appears from tlie recently published 
life of James, that in the autumn of IGSO tlie eml)arrassment 
of the king’s situation, and the iiiflueuce of tlie ducliess of 
Portsmouth, who had gone over to the exdusionists, made 
him seriously deliberate on abandoning' his brother.^ , 

Wliether from natural instability of judgment, from ' ‘ 
the steady adlierence of FiTiuce to the duke of York, or from 
observing the great strength of the tory party in the house of 
lords, where the bill was rejected by a majority of 63 to 30, 
he soon returned to his former disposition. It was long 
however before he treated James with perfect cordiality. Con- 
scious of his own insincerity in religion, which the duke’s 
bold avowal of an obnoxious creed seemed to reproach, be 
was provoked at bearing so much of the odium, and incurring 
so many of the difficulties, which attended a profession that 
he had not ventured to make. He told Hyde, before the 
dissolution of the parliament of 1680, that it would not be in 
his power to protect his brother any longer, if he did not 
conform and go to church.t Hyde himself, and the duke’s 
other friends, liad never ceased to urge liim on this subject. 
Their importunity was renewed by the king’s order, even 
after the dissolution of the Oxford pai-liament; and it seems 
to have been tlie firm piu’suasion of most about the court that 
he could only be preserved by conformity to the protestaiit 


* Life of James, 592. et post. Com- 
pare Dalrymple, p. 265. et post. ISaril- 
lon was evidently of opinion that the 
kin^f would finally abandon his brother. 
SiiridGrland joined the duchess of Ports- 
moutl), and was one of the thirty peers 
who voted for the bill in November, 16SO. 
James charges Godolphin also with de- 
serting him, p. G15. But his name docs 


not appear in the protest signed by 
twenty-five peers ; tliough that of the 
privy seal, Lord Anglesea, does. The 
duchess of Portsmouth sat near the com- 
mons at Stafford’s trial, dispensing her 
sweetmeats and gracious looks among 
them.*’ P. 6SS. 

t Life of James, p. C5 7. 
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religion. He justly apprehended the consequences of a re- 
fusal ; but, inflexibly conscientious on this point, he braved 
whatever might arise from the timidity or disaifectioii of the 
ministers and the selfish fickleness of the king. 

Ill the apprehensions excited by the king’s unsteadiness 
and the defection of the duchess of PortsTnoiuli, he deemed 
his fortuness so much in jeopardy, as to have resolved on ex- 
citing a i*ivil war, rather than yield to the exclusion. He had 
already told Barilloii that the royal authority could be re- 
estal dished by no other means. ^ The episcopal party in 
Scotland had gone such lengths that they could hardly be 
safe under any other king. The catholics of England were 
of course devoted to him. With the help of these he hoped 
to sliow himself so formidable that Charles would find it his 
interest to quit that cowardly line of politics, to which he was 
sacrificing his lionour and affections. Louis, never insensible 
to any occasion of rendering England weak and miserable, 
directed his ambassador to encourage the duke in this guilty 
project with the promise of assistance.t It seems to have 
been prevented by the wisdom or public spiiit of Churcliill, 
who pointed out to Barillon the absurdity of supposing that 
the duke could stand by himself in Scotland. This scheme 
of lighting up the flames of civil war in three kingdoms, for 
.lames’s private advantage, deserves to be more remarked 
than it has hitherto been at a time when his apologists seem 
to have become numerous. If the designs of Russell and 
Sidney for tlie preservation of their country’s liberty are 
blamed as rash and unjustifiable, what name shall Vv’e give to 
die project of maintaining the pretensions of an individual by 
means of rebellion and general liloodshed ? 

It is well known that those who took a concern in the 
maintenance of religion and liberty, were much divided as 
to the best expedients for securing them ; some, W'ho thought 
the exclusion too violent, dangerous, or impracticable, pre- 
ferring the enactment of limitations on the prerogatives of 
a catholic king. This had begun in fact from the court, 

* II est persuade que Pautorite royale ne se peut retablir en Angleterre que par 
une guerre civile. Aug, 19. 1680. Dalrymple, 265. 

f Dalrymple, 277. Nov. 1680. 
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who passed a bill through the house of lords in 16775 foi* 
the se(.nirityj as it was styled, of the protestant religion. 
Tins provided that a declaration and oath against ti’ansub- 
stantiation sliould be tendered to every king within fourteen 
days after liis accession ; that, on his refusal to take it, the 
ecclesiastical benefices in the gift of the crown should vest in 
the bishops, exee|)t that the king should rianie to every 
vacant see one out of three persons proposed to him by the 
bishops of the |)roviiice. It enacted also, that the children 
of a king refusing such a test should be educated by the 
archbishop and two or thi'ee more prelates. This hill dropped 
in tlie commons; and Marvell speaks of it as an insidious 
stratagem of the ministry.* It is more easy, however, to 
give hard names to a measure originating with an obnoxious 
government, than to pro\'e that it did not afford a consid.er- 
al:)Ie security to the established church, and impose a very 
remarkable limitation on the prerogative. But the opposition 
in die house of commons liad probably conceived their scheme 
of exclusion, and would not hearken to any compromise. 
As soon as the exclusion became the topic of open discussion, 
the king repeatedly offered to grant every security that could 
be demanded consistently with the lineal succession. Hollis, 
Halifiix, and for a time Essex, as well as several 

. , *.11 1 * f* Expedients 

eminent men in the lower house, \vere m lavour oi toavokuhe 
limitations, t But those which they intended to in- 
sist upon, were such encroachments on the constitutional 
authority of die crown, that, except a title and revenue, 
whicli CTiarles thought more valuable than all the rest, a 
popish king would enjoy no one attribute of royalty. Tlie 
king liimsclf, on the 30th of April, 1679? before the heats 

* Mai'vdl’s GroM-th of Popery, in this h-ill, not all of them from the same 
State Tracts, temp. Car. II. p. 98. motives, as may be collected from tlieir 
Pari. Hist. 853. The second reading names. Lords’ Journals, 18th and 15th 
was carried by 127 to 88. Serjeant March, 1()79. 

IVIaynard, who was probably not in the f r^-orcls Russell and Cavendish, sir 
secrets of his party, seems to have been W. Coventry, and sir Thomas Littleton, 
surprised at their opposition. An objec- seem to have been in favour of limit- 
tion with Marvell, and not by any means ations. Lord J, Russell, p. d 2. Ralph, 
a bad one, would have been that the 44 .G. Sidnov’s Letters, p. 32. Temple 
children of the royal family w'ere to be aiui Sbaftesbiii-y, for opposite reasons, 
consigned for education to the sole go- stood alone in the council against the 
vermnent of bishops. 'Fhc duke of York, schetnc of limitations. Temple’s Me- 
and thirteen other peers, prote.sted against moirs, 

K 3 
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on the subject had become so violent as they were the next 
year, offered not only to secure all ecclesiastical preferments 
from the control of a popish successor, but to provide that 
the parliament in being at a demise of the crown, or the 
last that had been dissolved, should immediately sit and be 
indissoluble for a certain time; that none of the privy coun- 
cil, nor judges, lord-lieutenant, deputy-lieutenant, nor officer 
of the navy, should be appointed during the reign of a catholic 
king, without consent of parliament. He offered at the same 
time most readily to consent to any further provision that could 
occur to the wisdom of parliament, for the security of religion 
and liberty consistently wdth the right of succession. Hali- 
fax, the eloquent and successful opponent of the exclusion, 
v. as the avowed champion of limitations. It was proposed, 
in addition to these offers of the king, tliat the (lake, in 
case of his accession, should have no negative voice on 
bills ; that he should dispose of no civil or military posts 
without the consent of parliament; that a council of forty- 
one, nominated by the two houses, should sit permanently 
daring the recess or interval of parliament, with power of 
appointing to all vacant offices, subject to the future ap- 
probation of the lords and commons.* These extraordinary 
innovations would, at least for the time, have changed our 
constitution into a republic; and justly appeared to many 
persons more revolutionary tlian an alteration in the course 
of succession. The duke of York looked on them with dis- 
may; Charles indeed privately declared that he w^ould never 
consent to such infringements of the prerogative, t It is 
not however easy to perceive how he could have escaped 
from the necessity of adhering to his own propositions, if tlie 
house of commons would have relinquished the bill of ex- 
clusion. The prince of Orange, who w^as doubtless in secret 
not averse to the latter measure, declared strongly against 
the plan of restrictions, 'which a protestaiit successor might 
not find it practicable to shake off. Another expedient, still 
more ruinous to James than that of limitations, %vas what 
the court itself suggested in the Oxford parliament, that, the 

* Commons’ Journals, 2Sd Nov, 1680, + Life of James, 634, 6tl. Dalrympie, 

8th Jan, 1681, p, 307. 
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duke retaining the title of king, a regent should he ap- 
pointed, in the person of the princess of Orange, with all 
the 3*oyal prerogatives ; nay, that the duke, with his pa- 
geant crown on his head, should he banished from England 
during his life. * This proposition, which is a great fa- 
vourite with Barnet, ajipears liable to the same objections as 
were justly urged against a similar scheme at the revolution. 
It was cei'tain that in either case James would attem|)t to 
obtain possession of power by force of arms; and the law 
of England would not treat very favourably tlnose ivho should 
resist an ackiiowdedged king in his natural capacity, while 
the statute of Henry VII. would, legally ^^perJ:ir.g, afford a 
security to the adherents of a de facto sovereign. 

Upon the whole, it is very unlikely, whan we look at the 
general spirit and temper of the nation, its jjredilection for 
the ancient laws, its dread of commonwealth and fanatical 
principles, tlie tendency of the upper ranks to intrigue and 
corruption, the influence and acti^dty of the church, the bold 
counsels and haughty disposition of James liimself, that 
either the exclusion, or such extensive limitations as were 
suggested in lieu of it, could have been carried into effect 
with much hope of a durable settlement. It w’^ould, I should 
conceive, have been practicable to secure the independence of 
the judges, to exclude unnecessary placemen and notorious 
pensioners from the house of commons, to render the distri- 
bution of money among its members penal, to remove from 
the protestant dissenters, by a full toleration, all temptation 
to favour the court, and, above all, to put down the standing 
army. Though none perhaps of these provisions would Inxve 
prevented the attempts of tliis and the next reign to introduce 
arhitrarj?^ power, they would have rendered them still more 
grossly illegal ; and, above all, they would have saved that 

* Diilrymple, p. 301, Ivle of lanaes, racr scheme. Revosby says, p. 19., con- 
€>60, 671. The duke gave himself up firmed by Ir^arl. Hist. 339., h was sup- 
for lost when he heard of the clause in, ported by sir I.'i'JeK.io, v.-lio is 

tile kiiig’s speech declaring his readiness said to have i.-cen orig;r,:iliy agai: si the 
to hearken to any expedient but the ex- bill of exclusion, as well as sir Vviiliam 
elusion. Bircli and liampdon, he says, Coventry. Sidney’s Letters, p. 32, It 
were in favour of this; but X^itzliarris’s was opposed by Jones, Wilmington, 
business set the house in a flame, and Booth, and, if the Fa rliai-nentary History 
determined them to persist in their for- be right, by Hainjiden and Birch- 
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unhappy revolution of popular sentiment which gave the 
court encouragement and temporary success. 

It was in the year 1679 that the words Whig and Tory 
were first heard in their application to Eiiglisii fac- 
tions ; and, though as senseless as any cant terms that 
could be devised, they became instantly as fiimihar 
in use as they have since continued. There were then indeed 
questions in agitation, which rendered the distinction more 
broad and intelligible than it has generally been in later 
times. One of these, and the most important, was the bill 
of exclusion ; in vrhich, as it was usually debated, the repub- 
lican principle, that all positive institutions of society are in 
order to tluj general good, came into collision with tliat of 
monarchy, which rests on the maintenance of a royal line, as 
either the end, or at least the necessary means, of lawful 
government. But, as the exclusion was confessedly among 
those extraordinary measures, to which men of tory prin- 
ciples are sometimes compelled to resort in great emergen- 
cies, and which no rational whig espouses at any other time, 
we shall better perhaps discern the formation of these grand 
])olitical sects in the petitions for the sitting of parliament, and 
in the counter addresses of the opposite party. 

Ill the spring of 1679? Charles established a new privy 
xewcoun- couiicil, by tile advice of sir William Temple, eon- 
sisting in great part of those eminent men in both 
iiara Temple, (jf parliament, who had been most prominent 

in their opposition to the late ministry.'^ He publicly de- 
clared his resolution to govern entirely by the advice of this 
council and that of parliament. The duke of York was kept 
in what seemed a sort of exile at Brussels.t But the just 

^ Temple’s Memoirs. He says their any new counsellor, without tlieir consent, 
revenues in land or ofiices amounted to But the extreme disadvantage of the po- 
300,000/. per annum; whereas those of sitioii in which this placed the crown, 
the house of commons seldom exceeded rendered it absolutely certain that it was 
400,000/, The king objected much to not submitted to with sincerity. Lady 
admitting Halifax; but himself proposed Portsmouth told Barillon, the new mi- 
Shaftesbury, much against Temple’s nistry was formed in order to get money 
wishes. The funds in Holland rose on from parliament. Another motive, no 
the news. Barillon was displeased, and doubt, was to prevent the exclusion bill, 
said it was making “ dcs etats, et non f Life of James, 558. On the king’s 
des conseils;” which was not without sudden illness, Aug. 22. the ruling 
weight, for the king had declared he ininistcrs, Halifax, Sunderland, and Es- 
would take no measure, nor even choose sex, alarmed at the anarchy which might 
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suspicion attached to tlie king’s character prevented the com- 
mons from placing much confidence in this new ministry ; 
and, as frequently happens, abated their esteem for those 
who, with the purest intentions, had gone into the council.* 
They had soon cause to perceive that their distrust had not 
been excessive. The ministers were constantly beaten in the 
house of lords ; an almost certain test, in our government, of 
the coin’t’s insincerity.t The parliament was first pro- 
rogued, then dissolved ; against the advice, in the latter 
instance, of the majoi-ity of that council by whom the king 
had pledged himself to be directed. A new parlia- 
nient, after being summoned to meet in OctoI)er, 

1679? was prorogued for a twelvemonth without 
the avowed concurrence of any member of the couiicih 
Lord Russell, and others of the honester party, withdrew 
from a board where their presence was only asked in mockery 
or deceit ; and tlie whole specious scheme of Temple came 
to nothing before the conclusion of the year which had seen 
it displayed, i Its author, chagrined at the disappointment 
of his patiuotism and his vanity, has sought the causes of 
failure in the folly of Monmouth and perverseness of 
Sliaftesbury. He ivas not aware, at least in their full ex- 
tent, of the king’s intrigues at this period. Charles, who 
had been induced to take those whom he most disliked into 


come on his death, of which Shaftesbury 
and Moiunouth would profit, sent over 
for tlio dulce ; but soon endeavoured to 
make him go into Scotland; and, after a 
struggle against the. king’s tricks to out- 
wit tliein, succeeded in this object. Id. 
p. 570. et post 

* Temple. Roresby, 89. “ So true 
it is,” he says, ‘‘ that tliere is no wearing 
the court and country livery together.” 
Thus also Algernon Sidney, in his letters 
to Savillc, p. 16*. — “ The king certainly 
inclines not to be so stiff as formerly in 
advancing only those that exalt preroga- 
tive ; but the earl of Essex, and some 
others that are coming into play there- 
upon, cannot avoid being suspected of 
having intentions different from what 
they have hitherto professed.” He as- 
cribed the change of ministry at this time 
to Sunderland. If he and t%vo more 
[Essex and Halifax] can w-ell agree among 


themselves, I believe they will have the 
management of almost all business, and 
may bring much honour to themselves 
and good to our nation. ” April 21. 1079. 
But he writes afterwards, Sept. 8., that 
Halifax and Essex were become very 
unpopular, p. 50. “ The bare being pre- 
ferred,” .says secretary Coventry, “maketli 
some of them suspected, though not cri- 
minal.” Lord J. Russell’s Life of Lord 
Russell, p. 90. 

f See the protests in 1679, passim. 

I Temple’s Memoirs. Life of James, 
581. [An article in the London Gazette, 
Jan. 90. 16S0, is rather amusing. “ This 
evening the lord Russell, tlie lord Ca- 
vendish, .sir Henry Capel, and Mr.Powle, 
prayed his Majesty to give them leave to 
withdraw' from the council-board. To 
which his Majesty was pleased to answ'or ; 
‘ With all his heart.’ ”--1845.] 
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liis council, witli the hope of obtaining money from parlia- 
ment, or of parrying the exclusion bill, and had consented to 
the duke of York’s quitting England, found himself en- 
thralled by ministers whom he could neither corrupt nor 
deceive ; Essex, the firm and temperate friend of constitu- 
tional liberty in power as he had been out of it, and Halifax, 
not yet led away by aiiibition or resentment from the cause 
he never ceased to approve. He had recourse therefore to 
liis accustomed refuge, and humbly implored the aid of Louis 
against his own council and parliament. He conjured his 
patron not to lose this opportunity of making England for 
ever dependent upon France. These are his own words, 
such at least as Barillon attributes to him.* In piirsuaiice 
of this overture, a secret treaty v/as neg*otiated between the 
two kings ; whereby, after a long haggling, Charles, for a 
pension of 1,000,000 livres annually during three years, 
obliged himself not to assemble parliament during that time* 
This negotiation was broken off^ through the apprehensions 
of Hyde and Sunderland, who had been concerned in it, about 
the end of November, 1679? before the long prorogation 
which is announced in the Gazette by a proclamation of 
December 11th. But, the resolution having been already 
taken not to permit the meeting of parliament, Charles per- 
sisted in it as the only means of escaping the bill of exclusion, 
even when deprived of the pecuniary assistance to which he 
had trusted. 

Though the king’s behaviour on this occasion exposed the 
fallacy of all projects for recon (‘iliatioji with the house of 
commons, it was very well calculated for his own ends ; nor 
was there any part of his reign wherein he acted with so 
much prudence, as from this time to the dissolution of the 
Oxford parliament. The scheme concerted by his adversa- 
ries, and already put in operation, of pouring in petitions 
from every part of the kingdom for the meeting of parlia- 
ment, he checked in the outset by a proclamation, artfully 
drawn up by chief-justice North ; wdiicli, wliile it kept clear 
of any thing so palpably unconstitutional as a prohibition of 
petitions, served the purpose of manifesting the king’s dislike 


Dalryrnple, pp. 230, 237, 
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to them, and eiicoiiraged the magistrates to treat all attempts 
that way as seditious and illegal, while it drew over the 
iKjutral and lukewarm to the safer and stronger side.'^‘ Tlien 
were first ranged against each other the hosts of Whig and 
Tory, under their banners of liberty or loyalty ; each zealous, 
at least in profession, to maintain the established constitution, 
but the one seeking its security by new ma.xims of govern- 
ment, the other b}^ an adherence to the old.t It must be ad- 
mitted that petitions to the king from bodies of his petitions and 
subjects, intended to advise or influence him in the 
exercise of his undoubted prej*ogatives, sucli as the time of 
calling pju’Iiaiiie’iit together, iMnniitir as they may now have 
become, had no precedent, except one in the dark year 1640, 
and were rejjognant to the ancient princii)lc.s of our monarchy. 
The cardinal maxim of Toryism is, tb.at the king ought to 
exercise all his lawful prerogatives without the ijiterference, 
or unsolicited advice, even of parliament, much less of the 
people. These novel efforts therefore were met by addresses 
from most of the grand juries, from the magistrates at quarter 
sessions, and from many corporations, expressing not merely 
their entire confidence in the king, but their ahhorrence of 
the petitions for the assembling of parliament ; a term whi(*h, 
having been casually used in one address, became the watch- 
word of the whole party, t Some allowance must be made 
for tlie exertions made by the court, especially through the 
judges of assize, whose charg’es to grarid juries were always 
of a political nature. Yet tliere can be no doubt that the 
strength of the tories manifested itself beyond exy)ectation. 
Sluggish and silent in its fields, like tJie animal which it lias 
taken for its type, the deep-rooted loyalty of the Englisli 
gentry to the crown may escape a superficial observe*!', till 
some circumstance calls forth an indignant and furious energy. 


* See Roger North’s account of this 
court stratagem, Examcn of Kennet, 
546. The proclamation itseU, however, 
in the Gazette, li2th Dec. 1679, is more 
strongly worded than we should expect 
from North’s account of it, and is by no 
means limited to tumidtiwus petitions. 

. t [The name of Whig, meaning sotir 
milk, as is well known, is said to have 


originated in Scotland in 1 648, and was 
given to those violent covenanters, who 
opposed the duke of Hamilton’s inva- 
sion of England, in order to restore 
Charles I. Somers Tracts, viii, 349. 
Tory was a similar nickname for some 
of the wild Irish in Ulster. — 1845.] 

I London Gazettes of 1680, passim. 
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The temper shown in 1680 was not according to what the 
late elections would have led men to expect, not even to that 
of the next elections for the parliament at Oxford. A large 
majority returned on both these occasions, and that in the 
principal counties as much as in corporate towns, were of the 
whig principle. It appears that the ardent zeal against popery 
in the siijaller freeholders must have overpowered the natural 
influence of the superior classes. The middling and lower 
orders, particularly in towns, were clamorous against the duke 
of York and the evil counsellors of the crown. But with the 
country gentlemen, popery was scarce a more odious 'word 
than fanaticism ; the memory of the late reign and of the 
usurpation was still recent, and in the violence of the com- 
mons, in the insolence of Monmouth and Shaftesbury, in the 
hold assaults upon hereditary right, they saw a faint image 
of that confusion which had once impoverished and humbled 
them. Meanwhile the king^s dissimulation was quite suffi- 
cient for these simple loyalists ; the very delusion of the popish 
plot raised his name for religion in their eyes, since his death 
^vas the declared aim of the conspirators ; nor did he fail to 
keep alive this favourable prejudice by letting that imposture 
take its course, and by enforcing the execution of the penal 
laws against some unfortunate priests.* 

It is among the great advantages of a court in its conten- 
tion with the asserters of popular privileges, that it 

Violence of , . ^ i i - t 

^ 011 ^”^* can employ a circumspect and dissembling policy, 
which is never found on the opposite side. The 
demagogues of faction, or the aristocratic leaders of a nume- 
rous assembly, even if they do not feel the influence of tlie 
passions they excite, which is rarely the case, are ui'ged 
onwards by their headstrong- followers, and would both lay 
themselves open to the suspicion of unfaithfulness and damp 
the spirit of their party, by a wary and temperate course of 
proceeding. Yet that incautious violence, to wdiich ill-judging 
men are tempted by the possession of power, must in every 


* David Lewis was executed at Usk more severe and unjust tow^ards these 
for say ing mass, Aug, 27. 1679. State unfortunate men than Scroggs. The king, 
Trials, vh. 256. Other instances occur as his brother tells us, came unwillingly 
in the same volume ; see especially pp. into these severities to prevent worse. 
811. 839. 849. 857. Femberton was Life of James, 583. 


CiiA. IL— 1673-85.] FROM HENRY VII. TO GEORGE II. 141 

case, and especially where the power itself is deemed an 
usurpation, cast them headlong. This was the fatal error of 
that house of commons which met in October, 1680 ; and to 
this the king’s triumph may chiefly be ascribed. The ad- 
dresses declaratory of abhorrence of petitions for the meeting 
of parliament were doubtless intemperate with, respect to the 
petitioners; but it was preposterous to treat them as viola- 
tions of privilege. A few precedents, and those in times of 
much heat and irregularity, could not justify so flagrant an 
encroachment on the rights of the private subject, as the 
commitments of men for a declaration so little aifecting the 
constitutional rights and functions of parliament.'^ The ex- 
pulsion of Withens, their own member, for promoting one of 
these addresses, though a violent measure, came in point of 
law within their acknowledged authority, t But it was by 
no means a generally received opinion in tliat age, that tlie 
house of commons had an unbounded jurisdiction, directly or 
indirectly, over their constituents. The lawyers, being chiefly 
on the side of prerogative, inclined at least to limit very 
greatly this alleged power of commitment for breach of pri- 
vilege or contempt of the house. It had very rarely, in fact, 
been exerted, except in cases of serving legal process on 
members or other molestation, before the long* parliament of 
Charles I. ; a time absolutely discredited by one party, and 
confessed by every reasonable man to be full of innovation 
and violence. That the commons had no right of judicature 
was admitted ; was it compatible, many might urge, to prin- 
ciples of reason and justice, that they could, merely by using 
the words contempt or breach of privilege in a wai-raiit, de- 
prive the subject of tliat liberty which tlie recent statute of 
Habeas Corpus had secured against tlie liighest ministers of 
the crown ? Yet one Thompson, a clergyman at Bristol, 
liaving preached some virulent sermons, wherein he liad 
traduced the memory of Hampden for refusing the payment 
of ship-money, and spoken disrespectfully of (pieen Elizabeth, 
as well as insulted those who petitioned for the sitting of 


^ Journals, passim. North’s Examen, when they actualiy seated sir William 
377.561. Waller in| Withens\s place for V/estmin- 

f They wont a little too far however ster. Ralph, 514. 
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parliament, was sent for in custody of the serjeant to answer 
at the bar for his high misdemeanor against the privileges of 
that house ; and was afterwards compelled to find security for 
his forthcoming to answer to an impeachment voted ag'ainst 
him on these strange charges.^ Many others were brought 
to the bar, not only for the crime of abhorrence, but for 
alleged misdemeanors still less affecting the privileges of 
parliament, such as remissness in searching for jiapists. 
Sir Robert Cann, of Bristol, was sent for in custody of tlie 
serjeant-at-arms, for publicly declaring that there was no 
popish, but only a presbyteriaii plot. A general panic 
mingled with indignation, was diffused through the country, 
till one Stawell, a gentleman of Devonshire, had the courage 
to ]*efuse compliance with the speaker’s warrant ^ and the 
commons, who hesitated at such a time to risk an appeal to 
the ordinary magistrates, were compelled to let tliis con- 
tumacy go unpunished. If indeed we might believe the 
journals of the lioiise, Stawell was actually in custody of the 
serjeant, though allowed a month’s time on account of sick- 
ness. This was most probably a subterfuge to conceal the 
truth of the case.t 

These encroachments under the name of privilege -were 
exactly in the spirit of the long parliament, and revived too 
forcibly the recollection of that awful period. It was com- 
monly in men’s mouths, that 1641 was come about again. 
There appeared indeed for several months a very imminent 
danger of civil war. I have already mentioned the projects 
of the duke of York, in case his brother had given ^vay to 
the exclusion bill. There could be little reason to doubt that 
many of the opposite leaders were ready to try the question 
by arms. Reresby lias related a conversation he had with 
lord Halifax immediately after the rejection of the bill, which 
shows the expectation of that able statesman, that the differ- 
ences about the succession would end in civil war.t The just 
abhorrence good men entertain for such a calamity excites 
their indignation against those who conspicuously bring' it 


Journalsj Dec. 24. 1680. 
f Pari, Hist. i. 174. 

Reresby’s Memoirs, 106 . Lord Ha- 
lifax and be agreed, he says, on consider- 


ation, that the court party -were not only 
the most numerous, but the most active 
and wealthy part of tlie nation. 
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on. Andj however desirous some of the court might he to 
strengthen the prerogative by quelling a premature rel;e]lion^ 
tlie commons were, in the eyes of the nation, far more pro- 
minent in accelerating so terrible a crisis. Tiuiir votes in the 
session of November, 1680, were mai’ked by the n^ost ex- 
tra vagmit factiousness.* Their conduct in the short oxioni 
parliameiit held at Oxford in March, 1681, served 
still more to alienate the peaceable part of the community. 
Tliat session of eight daj’^s was marked by the rejection of a 
proposal to vest all eifective power dui'iiig the duke of Yo]-k‘s 
life in a regent, which, as has been already observiid, v.'fis by 
no means a secure measure, and by a much less justifiable 
attempt to screen the author of a treasonable libel from 
punishment under the pretext of impeacliing him at the bar 
of the upper house. It seems difficult not to susp(H*t that 
the secret instigations of Barillon, and even his gold, had 
considerable influence on some of those ^\iio swayed the 
votes of tins parliament. 

Though tlie impeachment of Fitzharris, to winch I have 
just alluded, was in itself a mere work of temporary impoadi- 
facjtioii, it hrouglit into discussion a considerable ques- SmniSLrs 
tion in our constitutioiuil law, which deserves notice, constitu- 
both on account of its importance, and because a 
popular writer has advanced an untenable proposition on the 
subject, Tlie commons impeached this man of high fitzharris 
treason. The lords voted, that he should be pro- 
ceeded against at common lauR It was resolved, in conse- 
quence, by the lower house, that it is the undoubted right 
of the commons in parliament assembled, to impeach before 
the lords in parliament any peer or commoner for trfiason, 
or any other crime or misdemeanor : and that tlie refusal of 

* It was carried by 210 to 95 (I Tth vised the ting not to pass the l)ill ot' ex- 
Nov.), to address the king to remove lord elusion. Ttb Jan. IGSO. They resolved 
Halifax from his councils and presence inianimousiy (lOtli Jan.), that it is the 
forever. They resolved, nem. con., that opinion of this house, that the city of 
no member of that house should accept London was burnt in the year IGGG by 
of any office or place of i^rofit from the the papists, designing thereby to intro- 
crown, or any promise of one, during such duce })opory and arbitrary power into this 
time as he should continue a member ; kingdom. They were going on with 
and that all offenders herein should bo more resolutions in the same spirit, when 
expelled. 30th Dec. They passed re- the usher of the black rod appeared to 
solutions against a number of persons by prorogue them. Pari. Hist, 
name, whom they suspected to have ad- 
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the lords to proceed in parliament upon such impeachment 
is a denial of justice, and a violation of the constitution of 
parliament.”^ It seems indeed difficult to justify the de- 
termination of the lords. Certainly the declaration in the 
case of sir Simon de Bereford, who, having been accused by 
the king, in the fourth year of Edward III. before the lords, 
of participating in the treason of Roger Mortimer, that noble 
assembly protested, ^^with the assent of the king in full par- 
liament, that albeit they had taken upon tliem, as judges of 
the parliament in the presence of the king, to render judg- 
ment, yet the peers, who then were or should be in time to 
come, were not bound to render judgment upon others than 
peers, nor had power to do so ; and that the said judgment 
thus rendered should never be drawn to example or conse- 
quence in time to come, whereby the said peers of the land 
might be charged to judge others than their peers, contrary 
to the laws of the land;” certainly, I say, this declaration, 
even if it amounted to a statute, concerning which there has 
been some question t, was not necessarily to be interpreted 
as applicable to impeachments at the suit of the commons, 
wherein the king is no ways a party. There were several 
precedents in the reign of Richard IL of such impeachments 
for treason. There had been more than one in that of 
Charles L The objection indeed was so novel, that chief- 
justice Scroggs, having been impeached for treason in the 
last parliament, though he applied to be admitted to bail, had 
never insisted on so decisive a plea to the jurisdiction. And 
if the doctrine, adopted by the lords, were to be carried to its 
just consequences, all impeachment of commoners must be at 
an end ; for no distinction is taken in the above declaration 
as to Bereford between treason and misdemeanor. Tlie peers 
had indeed lost, except during the session of parliament, their 
ancient privilege in cases of misdemeanor, and %Yere subject 
to the verdict of a jury ; but the principle was exactly the 
same, and the right of judging commoners upon impeach- 


* Commons^ Journals, March 26. 1681. it was one ; arguing, I suppose, from the 
f Pari. Hist. ii. 54. Lord Hale words in full parliament,” which have 
doubted whether this were a statute, been held to imply the presence and as- 
Rut the judges, in 1689, on being con- sent of the commons, 
suited by the lords, inclined to think that 
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ment for corruption or embezzlement, which no one called in 
question, was as much an exception from the ordinary rules 
of law as in the more rare case of high treason. It is hardly 
necessary to observe, that the 29th section of Magna Charta, 
which establishes tlie right of trial by jury, is by its express 
language solely applicable to the suits of the crown. 

This very dangerous and apparently unfounded theory, 
broached upon tlie occasion of Fitzharris’s iinpeachmeiit by 
the earl of Noitingham, never obtained reception ; and was 
rather intimated than avowed in the vote of tlie lords, that he 
sliould be proceeded against at common law. But after the 
revolution, the commons having' impeached sir Adam Blair 
and some others of hig'h treason, a committee was appointed 
to search for precedents on this subject ; and after full de- 
liberation, the house of lords came to a resolution, that they 
>vould proceed on the impeachments.'^ The inadvertent 
position therefore of Blackstonet, that a commoner cannot 
be impeached for high treason, is not only difficult to be sup- 
jiorted upon ancient authorities, but contrary to the latest 
determination of the supreme tribunal. 

No satisfactory elucidation of the strange libel for which 
Fitzharris suffered death has yet been afforded, proceed- 
There is much probability in the supposition that siS^Km-y 
it was written at the desire of some in the court, 
in order to cast odium on their adversaries ; a very common 
stratagem of unscrupulous partisans, t It caused an im- 
pression unfavourable to the whigs in the nation. The court 
made a dexterous use of that extreme credulity, v4iich has 
been supposed characteristic of the English, though it be- 
longs at least equally to every otlier jieople. They seized into 
their hands the very engines of delusion tliathacl been turned 
against them. Those perjured witnesses, vdiom Shafteshury 
had hallooed on through all the infamy of the po[)ish plot, 
were now arraj-ed in the same court to swear treason and 

* Hatsell’s Prececleiitf?, iv. 54., and harris was an Irish papist, who had evi- 
Appeiidix, S47, State Trials, viii. 236., dently had interviews with the king 
and xii. 1218, through lady Portsmouth. One Hawkins, 

•j' Commentaries, vol, iv, c. 1 9. afterwards made dean of Chichester for 

J lialpli, 564. cfc post. State Trials, his pains, published a narrative of this 
223. 427. North’s Examen, 274. i-'itz- case full of falsehoods. 

VOL. II. L . , 
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conspiracy against hiin."^ Though he escaped by the reso- 
luteness of his grand jury, who refused to find a bill of 
indictment on testimony which they professed themselves to 
disbelieve, and which was probably false ; yet this extraordi- 
nary deviation from the usual practice did harm ratlier than 
otherwise to the general cause of his faction. The judges 
had taken care that the witnesses should be examined in open 
court, so that the jury’s partiality, should they j’ejact such 
positive testimony, might become glaring. Uoubtle SS it IS, 
in ordinary cases, the duty of a grand juror to find a bill 
upon the direct testimony of witnesses, where they do not 
contradict themselves or each other, and vdiere their evidence 
is not palpably incredible or contrary to his o\vii knowledge.t 
The oath of that inquest is forgotten, either where they ren- 
der themselves, as seems too often the case, the mere conduit- 
pipes of accusation, putting a prisoner in jeopardy upon such 
slender evidence as does not call upon him for a defence ; or 
where, as we have sometimes known in political causes, they 
frustrate the ends of justice by rejecting indictments wdiicli 
are fully substantiated by testimony. \^'hether the grand 
jury of London, in their celebrated ignoramus on tlie indict- 
ment preferred against Shaftesbury, had sufficient grounds 
for their incredulity, I will not pretend to determine, t There 

* State Trials, viii. 759. Roger North’s Coleman’s papers, Godfrey’s murder, and 
remark on tliis is worthy of him : “ hav- a thousand other pregnant circumstances, 
ing sworn false, as it is manifest some did which makes the case much diflevent 
before to one purpose, it is more likely from that when people, of very suspected 
they swore true to the contrary.” Exa- credit, swear the grossest improbabilities.” 
men, p. 117. And sir Robert Sawyer’s But the same witness, it is urged, had 
observation to the same effect is also lately been believed against the papists, 
worthy of him. On College’s trial, Oates, ” What 1 then,” replies the advocate of 
in his examination for the prisoner, said, Shaftesbury, “ may not a man be very 
that Turberville had changed sides; Saw- honest and credible at one time, and six 
yer, as counsel for the crown, answered, months after, by necessity, subornation, 
“ Dr. Oates, Mr. Turberville has not malice, or twenty ways, become a iioto- 
changed sides, you have ; he is still a rious villain ? ” 

witness for the king, you are against him.” f The true question for a grand juror 
State Trials, viii. 639. to ask himself seems to he this ; Is the 

The opposite party were a little per- evidence such as that, if the prisoner can 
plexed by the necessity of refuting tes- prove nothing to the contrary, lie ought 
timoiiy they had relied upon. In a to be convicted ? However, where any 
dialogue, entitled Ignoramus Vindicated, considerable doribt exists as to this, as a 
it is asked, why were Dr. Oates and petty juror ought to acquit, so a grand 
others believed against the papists? and juror ought to find the indictment, 
the best answer the case admits is given ; | Roger North and the prerogative 

“ Because his and their testimony was writers in general, speak of this inquest 
backed by that undeniable evidence of as a scandalous piece of perjuiy, enough 
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was probably no one man among them, wlio had not impli- 
citly swallowed the tales of the same witnesses in the trials 
for tlie plot. The nation however in general, less bigoted, 
or at least more honest in their bigotry, than tliose Loudon 
citizens, was staggered by so many depositions to a traitor- 
ous conspiracy, in those who had pretended an excessive 
loyalty to the king’s person."^ Men unaccustomed to courts 
of justice are naturally prone to give credit to the positive 
oaths of witnesses. They were still more persuaded, when, as 
in the trial of College at Oxford, tliey sa\v this testimony sus- 
tained by the approbation of a judge (and that judge a decent 
person who g'ave no scandal), and confirmed by tlie verdicit 
of a jury. The gross iniquity practised towards the prisoner 
in that trial was not so generally bruited as his coiiviction.t 
There is in England a remarkable confidence in our judicial 
proceedings, in part derived from their publicity, and partly 
from the indiscriminate manner in wdiich jurors are usually 
summoned. It must be owned that the administration of 
the t^vo last Stuarts was calculated to show how easily this 
confiding temper might be the dupe of an insidious am- 
bition. 


to justify tlie measures soon afterwards 
taken against the city. But Ralph, who, 
at this period of history, is very impar- 
tial, seems to think the jury warranted 
by the absurdity of the depositions. It is 
to be remembered that tlie petty juries 
had shown themselves liable to intimida- 
tion, and that the bench was sold to the 
court. In modern times, such an igno- 
ramus could hardly ever be justified. 
There is strong reason to believe, that the 
court had recourse to subornation of evi- 
dence against Shaftesbury. Ralph, 140. 
ct post. And the witnesses were chiefly 
low Irishmen, in whom he was not likely 
to have placed confidence. As to the 
association found among Shaftesbury’s 
papers, it was not signed by himself, nor, 
as I conceive, treasonable, only binding 
the associators to oppose the duke of 
York, in case of his coming to the crown. 
State Trials, viii. '786. See also 8*i7. and 
835. 

^ If we may believe James II., the 
populace hooted Shaftesbury when he 
was sent to the Tower, Macplierson, 124. 
Life of James, 688. This was an im- 

L 


provement on the od/i damnatos. They 
rejoiced iiowever much more, as he owns, 
at the ignoramus, p. 714. 

f See College’s case in State Trials, 
viii. 549. ; and Ilawles’s remarks on it, 
723, Ralph, 626. It is one of the worst 
pieces of judicial iniquity that we find in 
the whole collection. The written in- 
structions he had given to his counsel 
before the trial were taken away from 
him, in order to learn the grounds of his 
defence. North and Jones, the judges 
before whom he was tried, alfordcd him 
no })rotectioii. But besides this, even if 
the witnesses had been credible, it docs 
not appear to me that the facts amounted 
to treason. Roger Norlli outdoes him- 
self in his justification, of the proceedings 
on this trial. Examen, p. 587. What 
would this man have been in power, 
when he writes thus in a sort of pro- 
scription twenty years after tiie revolu- 
tion ! But in justice it should be ob- 
served, that his portraits of North and 
Jones, Id. 512. and 517., arc excellent 
specimens of his inimitable talent for 
Dutch painting- 

2 
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The king’s declaration of the reasons that induced him 
Triumph of to dissolve the last parliament, being a manifesto 
the court, gainst the late majority of the house of commons, 
was read in all churches. The clergy scarcely \vaited for 
this pretext to take a zealous part for the crown. Every 
one knows their influence over the nation in any cause which 
they make their own. They seemed to change the war against 
liberty into a crusade. They re-echoed from every pulpit the 
strain of passive obedience, of indefeasible hereditary rig'ht, 
of the divine origin and patriarchal descent of monarchy. 
Now began again the loyal addresses, more numerous and 
ardent than in the last year, which overspread the pages of 
the London Gazette for many months. These effusions stig- 
matize the measures of the three last parliaments, dwelling 
especially on their arbitrary illegal votes against the personal 
liberty of the subject. Their language is of course not 
alike ; yet amidst all the ebullitions of triumphant loyalty, it 
is easy in many of them to perceive a lurking distrust of the 
majesty to which they did homage, insinuated to the reader 
in the marked satisfaction with which they allude to the 
king’s promise of calling frequent parliaments and of govern- 
ing by the laws."^ 

The whigs, meantime, so late in the heyday of their pi'ide, 
lay, like the fallen angels, prostrate upon the fiery lake. The 
scoffs and gibes of libellers, who had trembled before the re- 
solutions of the commons, were showered upon their heads. 
They had to fear, what was much worse than the insults of 
these vermin, the perjuries of mercenary informers suborned 
by their enemies to charge false conspiracies against them, 
and sure of countenance from the contaminated benches of 
justice. The court, with an artful policy, though ^yith de- 
testable wickedness, secured itself against its only great dan- 
ger, tlie suspicion of popery, by th(i sacrifice of Plunket, the 
titular archbishop of Dublin.t The execution of this wortliy 

* London Gazette, 1681, passim, are exactly high tory addresses, and no- 
Ralph, 592., has spoken too strongly of thing more, 

their . servility, as if they showed a clis- f State Trials, viii. 447. Chief-justice 
position to give up altogether every right Pemberton, by whom he was tried, had 
and privilege to the crown. This may strong prejudices against the papists, 
be true in a very few instances, but is though well enough disposed to serve the 
by no means their general tenor. They court in some respects. 
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and innocent person cannot be said to have been extorted 
from the king in a time of great difficulty-j like that of lord 
Stafford. He was coolly and deliberately permitted to suffer 
death, lest the curi’ent of loyalty, still sensitive and suspicious 
upon the account of religion, might be someu^hat checked 
in its course. Yet those who heap the epithets of merci- 
less, inhuman, sanguinaiy, on the whig party for the im- 
peachment of lord Stafford, in whose guilt they fully believed, 
sehlom mention, without the characteristic distinction of 
good-natured,” that sovereign, who permitted the execu- 
tion of Plunket, of whose iimocence he was assured.* 

The hostility of the city of London, and of several other 
towns, towards tlie court, degenerating no doubt 

• ft , T « 1 ^ Forfeiture of 

into a lactious and indecent violence, gave a pretext tiuMf-uutcrof 

^ 1 T -1 :iiul 

lor tne most dang'eroas aggression on public 

that occurred in the present reign. The power of 

the democracy in that age resided chiefly in the corporations. 

Tliese returned, exclusively or principally, a majority of the 

representatives of the commons. So long as they should be 

actuated by tliat ardent spirit of protestantism and liberty 


* The king, James says in 1679, was 
convinced of the falseiiood of the plot, 

while the seeming necessity of his 
affairs made this unfortunate prince, for 
so he may well be termed in this con- 
juncture, think ho could not be safe but 
by consenting every clay to the execution 
of those he knew in his heart to be 
most innocent ; and as for that notion of 
Jetting the law take its course, it was 
such a piece of casuistry as iuid been 
fatal to the king Ins father,” &c. 562. If 
this was blaniable in 1679, liow much 
more in 1681 ? 

Temple relates, tliat liaving objected 
to leaving some priests to the law, as the 
house of commons had desired in 1679, 
Halifax said ho would tell every one lie 
was a papist, if he did not concur ; and 
that the plot must be treated as if it were 
true, whether it was so or not : p. 6.89. 
(folio edit. ) A vile maxim indeed ! lint 
as Halifax had never shovvcd any want 
of candour or humanity, and voted lord 
Stafford not guilty next year, we may 
doubt whether Temple has represented 
this quite exactly. 

In reference to lord Stafford, I vvdjl 


here notice that lord John Russell, in a 
passage deserving very high praise, has 
shown rather too much candour in cen- 
suring his ancestor (p. 140.) on account 
of the support he gave (if in fact he did 
so, for the evidence seems weak) to the 
objection raised by the sheriffs, Betliell 
and Cornish, with respect to the mode of 
Stafford’s execution. The king having 
remitted all the sentence excej)t the be- 
heading, these magistrates thought fit to 
consult the house of commons. Hume 
talks of Uussell’s seconding this bar- 
barous scrujde,” as lie calls it, and im- 
]mtes it to faction. But, notwithstand- 
ing the epithet, it is certain that the only 
(piestioii was between death by tlie cord 
and the axe ; and if Stafford hud been 
guilty, as lord Ra.ssell was convinced, of 
a most atrocious treason, he could not 
deserve to be spared tlie more igno- 
minious punislunent. The truth is, 
which seems to have escaped both these 
writers, that if the king could remit a 
part of the sentence uiion a parliamentary 
impeachment, it miglit consid.erably affect 
the question whether he could not grant 
a pardon, wliich the commons hatl denied. 
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prevailed in the middling classes j there was little pro- 
spect of obtamiiig a parliament that would co-operate with the 
Stuart scheme of government. The adriiinistration of justice 
was very much in the hands of their magistrates ; especially 
in Middlesex^ where all juries are returned by the city 
sheriffs. It was suggested therefore by some crafty lawyers 
that a judgment of forfeiture obtained against the corpora- 
tion of London would not only demolish that citadel of inso- 
lent rebels, but intimidate the rest of England by so striking 
an example. True it was, that no precedent could be found 
for the forfeiture of corporate privileges. But general rea- 
soiiing was to serve instead of precedents ; and there was a 
considerable analogy in the surrenders of the abbeys under 
Henry VII L, if much authority could be allowed to that 
transaction. An information, as it is called, quo warranto, 
was accordingly brought into the court of king’s bench 
against the corporation. Two acts of the common council 
were alleged as sufficient misdemeanours to warrant a judg- 
ment of forfeiture ; one, the imposition of certain tolls on 
goods brought into the city markets, by an ordinance or by- 
law of their own; the other, their petition to the king in 
December, 1679 9 for the sitting of parliament, and its pub- 
lication throughout the country. It would be foreign to the 
purpose of this work to inquire wdiether a corporation be in 
any case subject to forfeiture, the affirmative of which seems 
to have been held by courts of justice since the revolution ; 
or whether the exaction of tolls in their markets, in consider- 
ation of erecting stalls and standings, were within the com- 
petence of the city of London ; or, if not so, whether it were 
such an offence as could legally incur the penalty of a total 
forfeiture and disfranchisement; since it was manifest that 
the crown made use only of this additional pretext, in order 
to punish the corporation for its address to the king. The 
language indeed of their petition had been imcourtly, and 
what the adherents of prerogative would call insolent ; but it 
was at the worst rather a misdemeanour for which the per- 
sons concerned might be responsible than a breach of the 
trust reposed in the corporation. We are not, however, so 

* See this petition, Somers Tracts, viii. 1 44. 
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iBiicli concerned to argue the matter of law in this question, 
as to remark the spirit in which the attack on this strongliold 
of popular liberty was conceived. Tlie court of king’s bench 
])rononi:iCed jiulgment of forfeiture against the corporation; 
Init tliis jiulgment, at the request of the attorney-general, Avas 
only rec'orded ; the city continued in appearance to possess its 
coi’porate franchises, but upon submission to certain regula- 
tions ; namely, that no mayor, sheriff, recorder, or other chief 
officer, should be admitted until approved by the king ; that in 
the event of his twice disapproving their choice of a mayor, 
he should himself nominate a fit person, and the same in case of 
sheriffs, without waiting for a second election ; that the court 
of aldermen, with the king’s permission, might remove any 
one of their body ; that they should have a negative on the 
elections of coimnoii coimcilmen, and in case of disapproving a 
sec'-ond choice, have themselves the nomination. The corpo- 
ration submitted thus to purchase the continued enjoyment of 
its estates, at the expense of its municipal independence ; yet, 
even in the prostrate condition of the whig party, the question 
to admit these regulations was carried by no great majority 
in the common councils.* The city was of course absolutely 
subservient to the court from this time to the revolution. 

After the fall of the capital, it was not to be expected that 
towns less capable of defence should stand out. Informations 
quo warranto Avere brought against several corporations; and 
a far greater number hastened to anticipate the assault by 
Amluntary surrenders. It seemed to be recognised as law by 
the judgment against London, that any irregularity or mis- 
use of poAATr ill a corporation might incur a sentence of for- 
feiture ; and few could boast that they Avere invulnerable at 
every point. The judges of assize in their circuits prostituted 
their influence and authority to forward this and every other 
encroachment of the crown. Jefferies, on the northern circuit 
in 1(384, to use the language of Charles I.L’s most unblush- 
ing advocate, ^^made all the charters, like the Avails of 
Jericho, fall doAXTi before him, and returned laden Avith sur- 
renders, the spoils of towns.” t They received, instead, new 

^ State Trials, viu. 1039 — 1340. Ralph, Y17. The majority %vas but 104 to 86 ; 
a division honourable to tlie spirit of the citizens, 

-j- North’s Examcti, 626. 

I. 4r 
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charters, framing the constitution of these municipalities 
on a more oligarciiical model, and reserving to the crown the 
first appointineiit of those who were to form the governing 
part of the corporation. These changes \rere gradually 
brought about in the last three years of Charles’s reign, and 
in the beginning of the next. 

There can be nothing so destructive to the English coiisti- 
projects of tution, uot cveii the introduction of a military force, 
anci sidiK'^ as the exclusion of the electoral body from their 
franchises. The people of this country are, by our laws 
and constitution, bound only to obey a parliament duly 
chosen ; and this violation of charters, in the reigns of 
Charles and James, appears to be the great and leading 
justification of that event which drove the latter from the 
throne. It can therefore be no matter of censure, in a moral 
sense, that some men of pure and patriotic virtue, mingled, 
it must be owned, with others of a far inferior temper, began 
to hold consultations as to the best means of resisting a 
government, which, whether to judge from these proceedings, 
or from the language of its partisans, was aiming without 
disguise at an arbitrary power. But as resistance to esta- 
blished authority can never be warrantable until it is expe- 
dient, we could by no means approve any schemes of insur- 
rection that might be projected in 1682, unless we could 
perceive that there was a fair chance of their success. And 
this we are not led, by what we read of the spirit of those 
times, to believe. The tide ran violently in another direc- 
tion ; the courage of the wdiigs was broken; their adver- 
saries were strong' in numbers and in zeal. But from hence 
it is reasonable to infer that men like lord Essex and lord 
Russell, witli so much to lose by failure, with such good 
sense, and such abhorrence of civil calamity, would not ulti- 
mately liave resolved on the desperate issue of arms, though 
they might deem it prudent to form estimates of their 
strength, and to knit together a confederacy which absolute 
necessity might call into action. It is beyond doubt that the 
supposed conspirators had debated among themselves the 
subject of an insurrection, and poised the chances of civil 
war. Thus much the most jealous lawyer, I presume, will 
allow might be done, without risking the penalties of trca- 
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son. They had, however, gone farther; and by concerting 
measures in diflferent places as well as in Scotland, for a 
rising, though contingently, and without any fixed deter- 
mination to carry it into effect, most probably (if the whole 
business had been disclosed in testimony) laid themselves 
open to the law, according to the construction it has fre- 
quently received. There is a considerable difficulty, after all 
that has been written, in stating the extent of their designs ; 
but I think we may assume, that a "wide-spreading and for- 
midable insurrection was for several months in agitation/’^ 
But the difficulties and hazards of the enterprise had already 
caused lord Russell and lord Essex to recede from the des- 
perate counsels of Shaftesbury; and but for the unhappy 
detection of the conspiracy and the perfidy of lord Howard, 
these two noble persons, whose lives were untimely lost to 
their country, might have survived to join the banner and 
support the throne of William. It is needless to observe 
that the minor plot, if we may use that epithet in reference 
to the relative dignity of the conspirators, for assassinating 
the king and the duke of York, had no immediate connexion 
with the schemes of Russell, Essex, and Sidney, t 

But it is by no means a consequence from the admission 
we have made, tliat the evidence adduced on lord 
Russell’s trial was sufficient to justify his conviction, t * 

* I^ady Iliisseirs opinion was, that | State Trials, ix. 577. Lord Essex 
“ it was no more than what Iier lord con- cut his throat in the T'ower. He was a 
fessed, talk — and it is possible that talk man of tlie most excellent qualities, 
goin <5 so far as to consider, if a remedy but subject to constitutional melancholy 
for supposed evils might be sought, how which overcame his fortitude ; an event 
it could be formed.’" Life of Lord Rus- the more to be deplored, as there seems 
sell, p. It is not easy, however, to to have been no possibility of his being 

talk long in this manner about the convicted. A suspicion, as is well known, 
of treason, without incurring the penalties obtained credit with the enemies of the 
of it. court, that lord Essc.x was murdered; 

f Sec this business well discussed by and some evidence was brought forward 
the acute and indefatigable Ralph, p. 722., by the zeal of one Briuldon. The late 
and by lord .lohn Russell, p. 252. See editor of the State Trials seems a little 
also State Trials, ix. 358., et post. There inclined to revive this report, which even 
.appears no cause for doubting the reality Harris (Life of Charles, p. 352.) does 
of vvhat is called the Rye-house plot, not venture to accredit; and 1 am sur- 
The case against Walcot, Id. 519., was prised to find lord John Russell observe, 
pretty well ))roved ; but his own con- “ It wouhl be idle, at the present time, 
fession completely hanged him and his to pretend to give any opinion on the 
friends too. His attainder was reversed subject.” P. 182. This I can by no means 
after the revolution, but only on account .admit. We have, on the one side, some 
of some technical errors, not essential to testimonies by children, who frequently 
the merits of the case, invent and persist in falsehoods with no 
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It appears to me that lord Howard, and perhaps Riimsey, 
were unwilling witnesses ; and that the former, as is fre- 
quently the case with those who betray their friends in order 
to save their own lives, divulged no more than Avas extracted 
by his ovm danger. The testimony of neither witness, 
especially Howard, was gwen with any degree of that pre- 
cision Avhich is exacted in modern times ; and, as we now 
read the trial, it is not probable that a jury in later ages 
would have found a verdict of guilty, or would have been 
advised to it by the court. But, on the other hand, if lord 
How-ard were really able to prove more than he did, which I 
much suspect, a better conducted examination vrould probably 
have elicited facts unfavourable to the prisoner, Avhicli at 
present do not appear. It may be doubtful Avhether any 
overt act of treason is distinctly proA^ed against lord Russell, 
except his concurrence in the project of a rising at Taunton, 
to AAhicli Rurnsey deposes. Jkit this depending on the oath 
of a single witness, could not be sufficient for a conviction. 

Pemberton, chief-justice of the common pleas, tried this 
illustrious prisoner with more humanity than Avas usually 
displayed on the bench ; but, aware of his precarious tenure 
in office, he did not venture to check the counsel for the 
crown, Sawyer and Jefferies, permitting them to give a great 
body of hearsay evidence, Avitli only the feeble and useless 
remark that it did not affect the prisoner.* Yet he checked 


conceivable motive. But, on tlie other 
hand, wo are to suppose that Charles II. 
and the duke of York caused a detest- 
able murder to be perpetrated on one 
t:iv/:ii’ds whom they had never shown 
any hostility, and in whose death they 
had no interest. Eacli of these princes 
had faults enough ; but I may venture 
to say that they were totally incapable of 
such a crime. One of tlie presumptive 
arguments of Braddon, in a pamphlet 
published long after v/ards, is, that the 
king and liis brother were in the Tower 
on the morning of Lord Essex’s death. 
If this leads to any thing, we are to be- 
lieve that Charles the Second, like the 
tyrant in a Grub- Street tragedy, came to 
kill his prisoner with his own hands. 
Any man of ordinary understanding 
(which seems not to have been the case 
with Mr. Braddon) must perceive that 


the circumstance tends to repel suspicion 
rather than the contrary. Sec the whole 
of this, including Braddon’s pamphlet, in 
State Trials, ix. U27. [I am sorry to 
read in an article of the Edinburgh 
Review by an eloquent friend : “ Essex 
added a yet sadder and more fearful story 
to the bloody chronicles of the Tower.” 
Macaulay’s Essays, iii. 93., and Edinburgh 
Review, iS3S. For though this may 
imply no more than his suicide, it will 
generally be construed in another sense. 
And surely the critical judgment cannot 
be satislied with evidence, which iriight 
w'eigh, as I have heard it did, with tlie 
pardonable prejudices of a descendant, 
—1845.] 

* State Trials, 615. Sawyer told lord 
Russell, when he applied to have his trial 
put ofF, that he would not have given the 
king an hours notice to save his life. 
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lord Anglesea, when he oiSfered similar evidence for the 
defence. In his direction to the jury, it deserves to be 
remarked that he by no means advanced the general pro- 
position, Avhich better men have held, that a conspiracy to 
levy war is in itself an overt act of compassing the king^s 
death ^ limiting it to cases where the king’s person might be 
put in danger, in the immediate instance, by the alleged 
scheme of seizing his guards. ^ His language indeed, as 
recorded in the printed trial, was sucli as might have pro- 
duced a verdict of acquittal from a jury tolerably disposed 
towards the prisoner ; but the sheriffs, North and Rich, who 
had been illegally thrust into office, being men wholly devoted 
to the ]/reri>gati\ e, had taken care to return a panel in whom 
they I'ouid conlide.t 

Tile trial of Algernon Sidney, at which Jefferies, now 
raised to the post of chief-justice of the king’s bench, presided, 
is as familiar to all my readers as tliat of lord Russell, t 
Their names have been always united in grateful veneration 
and sympathy. It is notorious that Sidney’s conviction was 
obtained by a most illegal distortion of the evidence. Besides 
lord Howard, no living witness could be produced to the 
conspiracy for an insurrection ; and though Jefferies permitted 
two others to prepossess the jury by a second-hand story, he 
Avas compelled to admit that their testimony could not directly 
affect the prisoner. § The attorney-general therefore had re- 


Id. 582. Yet he could not pretend that 
the prisoner had concern in the as- 
sassination plot. 

* The act annulling; lord Russell’s at- 
tainder recites liim to have been “ wrong- 
fully convicted by partial and unjust 
constnictifms of law.” State Trials, ix. 
69 ~>. Several ])amphlets were published 
after the revolution hy sir Robert Atkins 
and sir Johfj Hawlc.s against the conduct 
of the court in this trial, and by sir Bar- 
tholomew Shower in behalf of it. These 
are in the State Trials. But Holt, ])y 
laying down the principle of constructive 
treason in Ashton’s case, established for 
ever the legality of Pemberton’s doctrine, 
and indeed carried it a good deal farther. 

f There seems little doubt, that the 
juries were packed through a conspiracy 
of the sheriffs with Burton and Graham, 


solicitors for the crown. State Trials, 
ix. 9:32. ''i’hese two men ran away at the 
revolution ; but Roger North vindicates 
their characters, and those who trust in 
him may think tliein honest. 

+ State Trials, ix. 818. 

§ Id. 8-l(). Yet in summing up the 
evidence, lie repeated all West and Keel- 
ing had thus said at second-hand, without 
reminding the jury that it was' not legal 
testimony. Id. 899. It would ]je saiti 
by his advocates, if any are left, that these 
witnesses must have been left out of the 
question, since there could otherwise have 
been no dispute about the written paper. 
But they were tindoubtedly intended to 
prop up How'ard’s evidence, which had 
been so much shaken by his previous 
declaration, that he knew of no con- 
spiracy. 
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course to a paper found in his house, ^yhieh was given in 
evidence, either as an overt act of treason by its own nature, 
or as connected with the alleged conspiracy; for though it 
was only in the latter sense that it could be admissible at all, 
yet Jefferies took care to insinuate, in his charge to the jury, 
that the doctrines it contained were treasonable in themselves, 
and without reference to other evidence. In regard to truth, 
and to that justice which cannot be denied to the worst men 
in their worst actions, I must observe that the common 
accusation against the court in this trial, of having admitted 
insufficient proof by the mere comparison of hand-writing, 
though alleged, not only in most of our historians, but in the 
act of parliament reversing Sidney’s attainder, does not 
appear to be well founded ; the testimony to that fact, unless 
the printed trial is falsified in an extraordinary degree, being 
such as would be received at present.* We may allow also 
tliat the passages from this paper, as laid in the indictment, 
containing very strong assertions of the right of the people 
to depose an unworthy king, might by possibility, if connected 
by other evidence with the conspiracy itself, have been ad- 
missible as presumptions for the jury to consider whether 
they had been written in furtherance of that design. But 
when they came to be read on the trial with their context, 
though only with such parts of that as the attorney-general 


* This is pointed out, perhaps for the 
first time, in an excellent modern law- 
book, Piiillipps’s Law of Evidence. Yet 
the act for the reversal of Sidney’s at- 
tainder declares in the preamble, that 
“ the paper, supposed to be his hand- 
writing, was not proved by the testimony 
of any one witness to be written by him, 
but the jury was directed to believe it 
by comparing it with other w'ritings of 
the said Algernon.” State Trials, 997. 
This docs not appear to have been the 
case ; and tliouglr Jelferies is said to have 
garbled the manuscript trial before it 
was printed, (for all the trials, at this 
time, were published by authority, which 
makes them much better evidence against 
the judges than for them,) yet he can 
hardly have substituted so much testi- 
mony without its attracting the notice of 
Atkins and Hawles, who wrote after the 
revolution. However, in Hayes’s case, 


State Trials, x. SI 2., though the pri- 
soner’s hand-Avriting to a letter was 
proved in the usual way by persons who 
had seen him write, yet this letter was 
also shown to the jury, along with some 
of his acknowledged writing, for the 
purpose of their comparison. [See also 
the trial of the seven bishops. Id. xii. 
295.] It is possible, therefore, that the 
same may have been done on Sidney’s 
trial, though the circumstance does not 
appear. Jelferies indeed says, “com- 
parison of hands was allowed for good 
proof ill Sidney’s case.” Id. 31. ‘3. But 
1 do not believe that the expression was 
used in that age so precisely as it is at 
present ; and it is well known to lawyers 
that the rules of evidence on this sub- 
ject have only ]>een distinctly laid down 
within the memory of tlie present gener- 
ation. 
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chose to produce out of a voluniinous manuscript, it was clear 
that they belonged to a theoretical work on government, long 
since perhaps written, and incapable of any bearing upon the 
other evidejice.'^ 

Tile manifest iniquity of this sentence upon Algernon 
Sidney, as well as the high courage he displayed throughout 
these last scenes of his life, have inspired a sort of enthusiasm 
for his name, which neither n'liat ^ve know of his story, nor 
the opinion of his contemporaries, seem altogether to warrant. 
The crown of martyrdom should be sulFereci perhaps 'to exalt 
<?very virtue, and efface every defect in patriots, as it has often 
done in saints. In the faithful mirror of history, Sidney may 
lose something of this lustre. He pos«iessecl no doubt a power- 
ful, active, and undaunted mind, n iili extensive reading 

on the topics in which he delighted. But having' proposed 
one only object for his ]iolitical conduct, the establishment of 
a republic in England, liis pride and inflexibility, though they 
gave a dignity to his character, rendered his views narrow 
and his temper unaccommodating. It was evident to every 
reasonable man that a republican government, being adverse 
to the prepossessions of a great majority of the people, could 
only be brought about and maintained by the force of usurp- 
ation. Yet for this idol of his speculative hours, he was 
content to sacrifice the liberties of Europe, to plunge the 
country in civil war, and even to stand indebted to Prance 
for protection- He may justly be suspected of having been 
the chief promoter of the dangerous cabals with Barillon ; 
nor could any tool of Charles’s court 1)e more sedulous in 
representing the aggressions of Louis XIV. in the Nether- 
lands as indiflerent to our honour an<l safety. 

Sir Thomas Armstrong, who Iiad fled to Holland on the 
detection of the plot, was given up by the States. A sentence 
of outlawry, which had ])assed against liim in liis absence, is 
(iquivalent, in (‘uses of treason, to a (*.onviction of the crime. 
But the law allows the space of one year, during wkich the 
party may surrender himself to take his trial. Armstrong, 
when brought before the court, insisted on this right, and 
demanded a trial. Nothing could be more evident, in point 


* See Harris’s Lives, v. 3-1 7. 
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of law, than that he was entitled to it. But Jefferies, with 
inhuman rudeness, treated his claim as wholly unfounded, 
and would not even sulier counsel to be heard in his behalf. 
He was executed accordingly without trial. But it would 
be too prolix to recapitulate all the instances of brutal injustice, 
or of cowardly subserviency, which degraded the English 
la^vyers of the Stuart period, and never so infamously as in 
these last years of Charles II. From this prostitution of the 
tribunals, from the intermission of parliaments, and the steps 
taken to render them in future mere puppets of the crown, 
it was plain that all constitutional securities were at least in 
abeyance ; and those who felt themselves most obnoxious, or 
whose spirit was too high to live in an enslaved country, 
retired to Holland as an asylum in which they might wait 
the occasion of better prospects, or, at the worst, breathe an 
air of liberty. 

Meanwhile the prejudice against the whig party, which 
had reached so great a height in 1681, was still farther en- 
hanced by the detection of the late conspiracy. The atrocious 
scheme of assassination, alleged against Walcot and some 
others who had suffered, was blended by the arts of the court 
and clergy, and by the blundering credulity of the gentry, 
with those less heinous projects ascribed to lord Russell and 
his associates.t These projects, if true in their full extent, 
were indeed such as men honestly attached to the government 
of their country could not fail to disapprove. For this pur- 
pose, a declaration full of malicious insinuations was ordered 
to be read in all churches.^ It was generally commented 
upon, we may make no question, in one of those loyal dis- 
courses, which, trampling on all truth, charity, and modera- 
tion, had no other scope than to inflame the hearers against 
non-conforming protestants, and to throw obloquy on the 
constitutional privileges of the subject. 

It is not my intention to censure, in any strong sense of 


* State Trials, x. 105. specifying a number of gentlemen of the 

t The grand jury of Northampton- first families, as the names of Montagu, 
shire, in 1683, “ present it as very ex- Langham, &c. show. Somers Tracts, 
pedient and necessary for securing the viii. 409. 

peace of this country, that all ili-aflected :j: Ralph, p. 768. Harris’s Lives, 
persons may give security for the peace v. 321. 
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the worclj the Anglican clergy at this time for their assertion 
of absolute iioii-resistance, so far as it was done with- 
out calumny and insolence towards those of another 
wny of thinking, and witlioiit self-interested adu- 
lation of the ruling power. Their error %v'as very dangerous, 
and had nearly })roved destructive of the whole constitution ; 
but it was one which had come down with high recoinmend- 
ation, and of which they could only perhaps be undeceived, 
as men are best undeceived of inost errors, by experience 
that it might hurt themselves. It was the tenet of their 
homilies, their canons, their most distinguished divines and 
casuists ; it had the apparent sanction of die legislature in a 
statute of the present reign. Many excellent men, as was 
shown after the revolution, who had never made use of this 
doctrine as an engine of faction or private interest, could not 
disentangle their minds from the arguments or the authority 
on which it rested. But by too great a number it was 
eagerly brouglit forward to serve the purposes of arbitrary 
power, or at best to fix the wavering protestantism of the 
court by professions of unimpeachable loyalty. To this 
motive, in fact, we may trace a good deal of the vehemence 
with which the non-resisting principle had been originally 
advanced by the church of England under the Tudors, and 
was continually urged under the Stuarts. If we look at the 
tracts and sermons published by both parties after the restor- 
ation, it will appear manifest that the Romish and Anglican 
churches, bade, as it were, against each other for the favour 
of the two royal brothers. The one appealed to its acknow- 
ledged principles, while it denounced the pretensions of the 
holy see to release subjects from their allegiaiuic^, and tlie 
hold theories of popular governmeut wliicli Mariana and 
some other Jesuits had promulgated. The others rtRaliated 
on the first movers of tlie Reformation, and expatiated on the 
usurpation of lady Jane Grey, not to say Elizabeth, and the 
republicanism of Knox or Calvin. 

From the era of the exclusion-bill especially, to the death 
of Charles IL, a number of books were publislied in 
favour of an indefeasible hereditary right of the 
crown, and of absolute non-resistance. These were however of 
two very difiereiit classes. The authors of the first, who were 
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perhaps the more numerous, did not deny the legal limitations 
of monarchy. They admitted that no one was bound to con- 
cur in the execution of unlawful commands. Hence the obe- 
dience they deemed indispensable w’^as denominated passive ; 
an epithet, which in modern usage, is little more than 
redundant, but at that time made a sensible distinction. If 
all men should confine themselves to this line of duty, and 
merely refuse to become the instruments of such unlawful 
commands, it was evident that no tyranny could be carried 
into effect. If some should be wicked enough to co-op(‘rMte 
against the liberties of their country, it would still be tiie 
bounden obligation of Christians to submit. Of this, which 
may be reckoned the moderate party, the most eminent were 
Hickes in a treatise called Jovian, and Sherlock in his case 
of resistance to the supreme powers.* To this also must 


^ This book of Sherlock, printed in 
1684, is the most able treatise on that 
side. His proposition is, that “ sovereign 
princes, or the supreme power in any 
nation, in whomsoever placed, is in all 
cases irresistible.” He infers from the 
statute 13 Car. 2. declaring it unlawful, 
under any pretence, to wage war, even 
defensive, against the king, that the su- 
preme power is in him ; for he who is 
imaccountahle and irresistible is supreme. 
There are some, he owns, who contend 
that the higher powers mentioned by St. 
l^aiil meant the law, and that when 
princes violate the laws we may defend 
their legal authority against their per- 
fsonal usurpations. He answers this very 
feebly. No law can come into the no- 
tion and definition of supreme and sove- 
reign powers ; such a prince is under the 
direction, but cannot possibly be said to 
be under the government of the law, be- 
cause there is no superior power to take 
cognizance of his breach of it, and a law 
has no authority to govern where there 
is no power to punish.” P.114. “ These 
men think,” he says, p. 126., “that all 
civil authority is founded in consent, as 
if there were no natural lord of the world, 
or all mankind came free and independent 
into the world. This is a contradiction 
to what at other times they will grant, 
that the institution of civil power and 
authority is from God ; and indeed if it 
be not, 1 know not how any prince can 


justify the taking away the life of any 
man, whatever crime he has been guilty 
of. For no man has power of his own 
life, and therefore cannot give this power 
to another ; which proves that the })ower 
of capital punishments cannot result from 
mere consent, but from a superior autho- 
rity, which is lord of life ami death.” 
This is plausibly urged, and is not re- 
futed in a moment. He next comes to 
an objection, which eventually he was 
compelled to admit, with some discredit 
to his consistency and disinterestedness. 
« ‘ Is the power of victorious rebels and 
usurpers from God ? Did Oliver Crom- 
well receive his power from God? then 
it seems it was unlawful to resist him 
too, or to conspire against him ; then all 
those loyal subjects who refused to sub- 
mit to him when he had got the power in 
his hands were rebels and traitors.’ To 
this I answer, that the most prosperous 
rebel is not the higher powers, while our 
natural prince, to whom we owe obedience 
and subjection, is in being. And there- ’ 
fore, though such men may get tlie jjower 
into their hands by God’s permission, yet 
not by God’s ordinance : and he who re- 
sists them does not resist the ordinance 
of God, but the usurpations of men. In 
hereditary kingdoms, the king never dies, 
but the same minute that the natural 
person of one king dies, the crown de- 
scends upon the next of blood ; and 
therefore he who rebelleth against the 
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bave belonged archbishop Sancroft, and the great body of 
non-jiiii^ig clergy wlio liad refused to read the decilaratioii of 
iiuhilofciice iiiider James IL, and whose conduct in that 
respect would be utterly absurd, except on the supposition 
that there existed some lawful boundaries of the royal 
authority. 

But besides these men, who kept some measures with the 
constitution, even while, by their slavish tenets, they some con. 
laid it open to the assaults of more intrepid enemies, SiSe 
another and a pretty considerable class of writers did 
not hesitate to avow their abliorrence of all limitations upon 
arbitrary power. Brady went back to the primary sources 
of our liistory, and endeavoured to show that Magna Charta, 
as well as every other constitutional law, v'ere but rebellious 
encroachments on the ancient uncontr-oriable i mprescriptihle 
prerogatives of the monarchy. His ^vritings, replete with 
learning' and acuteness, and in some respiR.rts with just re- 
marks, though often unfair and always partial, naturally pro- 
ducked an eliect on those who had been accustomed to value 
tlie constitution rather for its presumed antiquity, than its 
real excellence. But the author most in vogue sir Robert 
with the partisans of despotism was sir Robert 
Filmer. He had lived before the civil war, but his post- 
humous writings came to light about this period. They 
contain an elaborate vindication of what was called the patri- 
archal scheme of government, wdiich, rejecting with scorn 
tliat original contract whence human society had been sup- 
posed to spring', derives all legitimate autliority from that of 
primogeniture, tlie next lieir being king by divine riglit, and 
as incajMible of being restrained in liis sovereignty, as of 
being' excluded from it. As kingly power,’’ he says, ‘‘ is 
by the law of (iod, so Inith it no inferior power to limit it. 
The father of a family governs by no other law than his own 

fattier, and murders him, continues a different manner as soon as James showed 
rebel in the reign of the son, wliicli com- a disposition to set up his own church, 
mences with his father’s death. It is “ It is no act of loyalty,” he told the 
otherwise, indeed, where none can pre- house of commons, May 129. 1CS5, ‘“to 
tend a greater title to the crown than the accommodate or compliment away our 
usurper, for there possession of power religion and its legal securities.” Good 
seems to give a right.” P. 127. Advice to the Pulpits. 

Sherlock began to preach in a very 

VOL, IL M 
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will, not by the laws and wills of his sons and servants/’ '* 
The direction of the law is but like the advice and direction 
which the king’s council gives the king, which no man says 
is a law to the king/’t General laws,” he observes, 
made in parliament, may, upon known respects to the king, 
by his autliority be mitigated or suspended upon causes only 
known to him ; and by the coronation oath, he is only bound 
to observe good laws, of which he is the jnclg'e/’t A man 
is bound to obey the king’s command against law, nay, in 
some cases, against divine laws.” § In another treatise, 
entitled the Anarchy of a Mixed or Limited Monarch}^, he 
inveighs, with no kind of reserve or exception, against the 
regular constitution; setting off with an ass umiption that the 
parliament of England was originally but an imitation of the 
States General of France, winch iuad no further power than 
to present requests to the king. 1| 

These treatises of Filmer obtained a very favourable re- 
ception. We find the patriarchal origin of government fre- 
quently mentioned in the publications of this time as an un- 
doubted truth. Considered with respect to his celebrity 
rather than his talents, he was not, as some miglit imagine, 
too ignoble an adversary for Locke to have combated. An- 
other person, far superior to Filmer in political eminence, 
undertook at the same time an unequivocal defence of ahso- 
sir George li"^^ moiiarcliy. This was sir George Mackenzie, 
Mackenzie, famous lord advocate of Scotland. In his Jus 
Regiuin, published in 1684, and dedicated to the university 
of Oxford, he maintains, tliat monarchy in its nature is 
absolute, and consequently these pretended limitations are 
against the nature of monarchy.”^ AVhatever proves ino- 
narcliy to be an excellent g'ovenimeiit, does by the same 
reason prove absolute momirchy to be the best government ; 
for if monarchy be to be commended, because it pi’events 
divisions, then a limited monarchy, which alkuvs tlie ])eople 
.a share, is not to be commended, because it occasions them; 
if monarchy be commended, because there is more expe- 

* P.81. t P-95. Grand Inquest, was published in 1G79 ; 

I P. 98. 100. § P. 100. but the Patriardia not till 1GS5. 

jj This treatise, subjoined to one of <|j P. 39, 
greater length, entitled the Freeholder’s 
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dition, secrecy, and other excellent qualities to be found 
in it, then absolute monarchy is to be commended above 
a limited one, because a limited monarch must impart his 
secrets to the people, and must delay the noblest designs, 
until malicious and factious spirits be either gained or 
overcome ; and the same analogy of reason will hold in 
reflecting upon all other fulvantag'es of monarchy, the ex- 
amination whereof I dare trust to every man’s own bosom.” * 
We can hardly, after this, Jivoid being astonished at the 
eiTronte.ry, even of a Scots crown lawyer, v/lien we read in 
the jvrefl'icc to this very treatise of Mackenzie, Under 
whom can we expect to be free from aj*l.)itrary government, 
wlien we were and are afraid of it under king Cluirles L and 
king Charles II.?” 

It was at this time that the university of Oxford published 
their (Celebrated decree anninst isermbdous books and i>croooftii<^ 

^ *. 11 university oi' 

damnable ilocjtrines, einimeratmg as such above Oxford, 
twenty propositions, wkicli they anathematized as false, 
seditious, and impious. The first of these is, that all civil 
authority is derived originally from the people ; the second, 
that tliere is a compaci, tacit or express, between the king 
and his subjects : and others follow of tlie same description. 
They do not explicitly condemn a limited monarchy, like 
Filmer, but evidently adopt his scheme of priinogenitary 
right, which is, perhaps, almost incompatible with it. Nor is 
there the slightest intimation that the university extended 
their censure to such praises of despotic power as liave been 
quoted in the last pages.t This decree was publicly burned 
by an order of the house of lords in 1709 ; nor does there 
seem to have been a single dissent in that body to a sttq) tluit 
cast such a stigma on the university. But the disgrace of 
the offence was greater tlian that of the punishment. 

We can frame 310 adequate coiiccq^tToii of the jeopardy in 
which our liberties stood under the Stuarts, especially in this 
particular period, without attending to this spirit of servility 
whi(d 3 . had been so sedulously excited. It vSeemed as if Eng- 
land was about to play the scene which Denmai'k had not 
long since exhibited, by a spontaneous surrender of its con- 

^ P.46. 


t Collier, 902. ; Somers Tracts, viii. 420. 
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stitution. And although this loyalty were much more on the 
tongue than in the heart, as the next reign very amply dis- 
closed, it served at least to deceive the court into a belief that 
its future steps would be almost without difficulty. It is un- 
certain whether Charles would have summoned another par- 
liament. He either had the intention, or professed it in order 
to obtain money from France, of convoking one at Cambridge 
in the autumn of 1681 .^ But after the scheme of new- 
modelling corporations began to be tried, it was his policy to 
wait the effects of this regeneration. It was better still, in 
his judgment, to dispense with the commons altogether. The 
period fixed by law had elapsed nearly twelve months before 
his death ; and we have no evidence that a new parliament 
was in contemplation. But Louis, on the other hand, having 
discontinued his annual subsidy to the king in 1684, after 

gaining Strasburg and Luxemburg by his con- 

Connexion o O & J 

with Louis nivance, or 

broken off . 

been easy t 

source of revenue. Tlie king of France, it should be ob- 
served, behaved towards Charles as men usually treat the 
low tools by whose corruption they have obtained any end. 
During the whole course of their long negotiations, Louis, 
though never the dupe of our wretched monarch, was com- 
pelled to endure his shuffling evasions, and pay dearly for 
his base compliances. But wdien he saw himself no longer 
in need of them, it seems to have been in revenge that he 
permitted the publication of the secret treaty of I 67 O, and 
withdrew his pecuniary aid. Charles deeply resented both 
these marks of desertion in his ally. In addition to them, he 
discovered the intrigues of the French ambassadors with his 


rather co-operation t, it would not have 
) avoid a recurrence to the only lawful 



* Dalrymple, appendix, 8. ; Life of 
Janies, 69L lie pretended to come into 
a proposal of the Dutch for an alliance 
with Spain and the empire against the 
fresh encroachments of France, and to 
call a parliament for that purpose, but 
with no sincere intention, as he assured 
Barillon. “ Je n’ai aucune intention 
d’assembler le parlement ; ces sont des 
diables qui veulent ma mine. ” Dairy m- 
ple, 15. 

f He took 100,000 livres for allowing 
the French to seize Luxemburg; after 


this he offered his arbitration, and on 
Spain’s refusal, laid the fault on her, 
though already bribed to decide in favour 
of France. Lord Rochester was a party- 
in all these base transactions. The ac- 
quisitioit of Luxemburg and Sirasburg 
was of the utmost importance to Louis, 
as they gave him a predominating in- 
fluence over the four Rhenish electors, 
through whom he hoped to, procure the 
election of the dauphin as king pf the 
Romans. Id. 36. 
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inalecontent commons. He perceived, also, that by bringing 
home the duke of York from Scotland, and restoring him, in 
defiance of tlie test act, to the privy conncil, he had made the 
presumptive heir of the throne, possessed as he was of supe- 
rior steadiness and attention, too near a rival to himself. 
These reflections appear to have depressed his mind in the 
latter months of his life, and to have produced that remark- 
able private reconciliation with the duke of Monmouth, 
through the influence of lord Halifax, which, had he lived, 
would very probably have displayed one more revo- 
lution in tlie uncertain policy of this reign.* But 
a death, so sudden and inopportune as to excite suspicions 
of poison in some most nearly connected with him, gave a 
more decisive character to the system of government.t 


* Dalrymple, apponcUx, 7*1. ; Burnet ; 
Maziire, Hist, de la Revolution de 1588, 
i. 340. 372 . This is confirmed by, or 
rather confirms, the very curious notes 
found in the clukeof Monmouth’s pocket- 
book when be was taken after the battle 
of Sedgemoor, and published in the ap- 
pendix to Wei wood’s IMeinoirs. Though 
we should rather see more external evi- 
dence of their authenticity than, so far as 
I know, has been produced, they have 
great marks of it in. themselves ; and it 
is not impossible that, after the revolu- 
tion, Welwood may have obtained them, 
from the secretary of state’s office. 

f It i.s mentioned by Mr. Fox, as a 
tradition in the duke of Richmond’s fa- 
mily, that the duchess of Portsmouth be- 
lieved Charles 1 1, to have been poisoned. 
"J his I find confirmed iii a letter read on 
the trial of Francis Francia, indicted for 
treason in 171 5. “ The ducbe.ss of Ports- 


mouth, who is at present here, gives a 
great deal of offence, as I am informed, 
by pretending to prove that the late king 
James had poisoned liis brother Charles ; 
it was not exjiectcd, that after so many 
years’ retirement in France, she should 
come hither to revive that vulgar report, 
which at so critical a time cannot he for 
any good purpose.” State Trials, xv. 
948. It is almost needless to say that the 
suspicion was wholly unwarrantable. 

I have since been informed, on the. 
best authority, that Mr. Fox did not de- 
rive his authority from a tradition in the 
duke of Richmond’s family, that of his 
own mother, as his editor liad very na- 
turally conjectured, but from his father, 
the first lord Holland, who, while a 
young man travelling in France, had 
become acquainted with the duchess of 
Portsmouth. 
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CHAPTER XIII. 


ON THE STATE OF THE CONSTITUTION UNDER 
CHARLES ir. 


Effect of the Press — Restrlciions upon it before and after the Restoration — 
Licensing Acts — * Political Writings checked by the J iidgcs — Instances of 
illegal Proclamations not mi-meroiis — Juries fined for Verdicts — Question of 
their Right to return a general Verdict — Habeas Corpus Act 2^(^ssed — Dif- 
ferences between Loi'ds and Commons — Judicial Powei'S of the Lords hisiori- 
callp traced — Their Pretensions about the Time of the Rcsloraihm — Re- 
sistance made bp the Commons — Dispute about their original Jurisdiction — 
And that in Appeals from Courts of Equity — Question of the exclusive Right 
of the Commons as to JMonep-bills — Its Historp — The Right extended 
farther- — State of the Upper House under the Tudors and Stuarts — Aug- 
mentation of the Temqyoral Lords — State of the Commons — » Increase of their 
Members — Question as to Rights of Election — Pour different Theories as to 
the original Principle Their Probability considered. 


It may seem rather an extraordinary position, after the last 
chapters, yet is strictly true, that the fundamental privileges 
of the subject were less invaded, the prerogative swerved into 
fewer excesses, during the reign of Charles II. than in any 
former period of equal length. Thanks to the patriotic ener- 
gies of Selden and Eliot, of Fjm and Hampden, the consti- 
tutional bomida'ries of royal power had been so well establislied 
that no minister was daring enough to attempt any flagrant 
and general violation of them. The frequent session of par- 
liament, and its high estimation of its own privileges, furnished 
a security against illegal taxation. Nothing' of this sort has 
been imputed to the government of Charles, the first king of 
England, perhaps, whose reign was wholly free’ from such a 
charge. And as the nation happily escaped the attempts that 
were made after the restoration, to revive the star-chamber and 
high-commission courts, there were no means of chastising 
political delinquencies, except through the regular tribunals 
of justice, and through the verdict of a jury. Ill as the one 
were often constituted, and submissive as the other might 
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often be foiiiKl, they aiEForcled something more of a gnarantee, 
A\'ere it only by the publicity of their proceedings, than the 
darlv and silent divan of courtiers and prelates, who sat in 
jndgmejit under the two former kings of the house of Stuart. 
Th<n.:g]? the bench was fre<{uently subservient, the bar con- 
tained high-spirited advocates, wdiose firm defence of tlieir 
clients the judges often reproved, but no longer afiected to 
punish. The press, above all, was in coutiinud service. An 
eagerness to peruse cheap and ejiheineral tracts on all sidjects 
of passing interest had prevailed ever since the refonnation. 
These had been extraordinarily multiplied from the meeting 
of the long parliament. Some thousand pamphlets of dilierent 
descriptions, written between that time and lite restoration, 
uuiy be found in tlie British Mnseum ; and no collection can 
he sap])osed to be perfect. It would have required the sum- 
mary pro(*ess and stern severity of the court of star-cliamber 
to repress this torrent, or reduce it to those bounds which a 
government is apt to consider as secure. But the measures 
taken witli this view under Charles IL require to be distinctly 
noticed. 

In the reign of Henry VIIL, when the ])o]iti<.ai inrportance 
of the art of printing, especially in the great ques- 
tion of the refonnatiuxi, began to be apprehended, it tho 
was thouii'ht necessary to assume an absolute control npm k ' 

. ^ ■ before iinil 

over it, partly by tlie king^s general prerogative, and 
still more by virtue of Ins ecclesiastical supremacy.'^ 

Thus it became usiuil to grant by letters patent the exclusive 
right of printing the Bible or religious books, and afterwards 
all others. The privilege of keeping presses was limited to 
tlie members of the stationers^ comjxaiiVj who were bound by 
regulations established in the r(‘ign of Mary by the star- 

* It was said in 18 Car. 2. (iGGd) liberty to print that would." 1 IMod. 
that “.the king by the common law hath Kcp. 258, Keunet Inibnns ns that so- 
a general i)rerogative ovc?r the printing veral complaints having been made, ot' 
press; so that none ought to print a book Lilly Grammar, the use of which hiul 
for ifiibiic use without his license.” This been prescribed by the royal ecclesiastical 
seems however to have been in the argu- supremacy, it w!!s thought proper in 
ment of counsel ; but tlie. court held that IGG-l that a new ]>ul)]ic form of grainmcu* 
a patent to print law-books exclusively should be drawn up iind r/pproved in con- 
was no monopoly. Curler's Reports, 89. vocation, to be enjoined by the royal au- 

^Matters of state tuid tilings that con- Ihority. One was accordingly brought 
cern the government,” it irs said in an- in by Rislsop Pearson, btit tlic matter 
otiier case, “ were never left to any man’s dropped. Life of Charles XL 274. 

3SI 4 



168 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XIII. 

chamber, for the contravention of which they incurred the 
speedy chastisement of that vigilant tribunal. These regu- 
lations not only limited the number of presses, and of men 
who should be employed on them, but subjected new pub- 
lications to the previous inspection of a licenser. The long 
parliament did not hesitate to copy this precedent of a tyranny 
they had overthrown; and by repeated ordinances against 
unlicensed printing, hindered, as far as in them lay, tins 
great instrument of political power from serving the purposes 
of their adversaries. Every government, however popular 
in name or origin, must have some uneasiness from the great 
mass of the multitude, some vicissitudes of public opinion to 
apprehend ; and experience shows that republics, especially 
in a revolutionary season, shrink as instinctively, and some- 
times as reasonably, from an open license of the tongue and 
pen, as the most jealous court. We read the noble apology 
of Milton for the freedom of the press with admiration ; but 
it had little influence on the parliament to whom it was 
addressed. 

It might easily be anticipated, from the general spirit of 
Licensing Clareudou’s administration, that he would not 
suffer the press to emancipate itself from these esta- 
blished shackles.^' A bill for the regulation of printing failed 
in 1661, from the commons’ jealousy of the peers, who liad 
inserted a clause exempting their own houses from search, t 
But next year a statute was enacted, which, reciting the 
well-government and regulating of printers and printing- 
presses to be matter of public care and concernment, and that 
by the general licentiousness of the late times many exil- 
disposed persons had been eacourag'ed to print and sell here- 
tical and seditious books,” prohibits every private person 
from printing any book or })amphlet, unless entered witlx the 
stationers’ company, and duly licensed in the following* man- 
ner : to wit, books of law by the chancellor or one of the 
chief-justices, of history and politics by the secretary of state, 


* We find an order of council, June 7. “which are very pernicious to monarchy, 
1660, that the stationers’ company do and injurious to his majesty’s bicssetl 
seize and deliver to the secretary of state progenitors.” Kennet’s Register, 170. 
all copies of Buchanan’s History of Scot- This was beginning early, 
land, and Be Jure Regni apud Scotos, f Commons’ Journals, July 29. 1661. 
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of heraldry by the kings at arms, of divinity, physic, or 
philosophy, by the bishops of Canterbury or London, or, if 
printed at either university, by its chancellor. The number 
of master-printers was limited to twenty : they were to give 
security, to affix their names, and to declare the a.uthor, if 
required by the licenser. The king’s messengers, by warrant 
from a secretary of state, or the master and wardens of the 
stationers’ company, were empowered to seize unlicensed 
copies wherever they should think fit to search for tliem, 
and, ill case they should find any unlicensed book suspected 
to contain matters contrary to the church or state, tliey were 
to bring them to tlie two bishops before mentioned, or one 
of the secretaries. No books were allowed to be printed out 
of London, except in York and in the universities. The 
])enalties for printing without license were of course heavy.* 
This act was only to last three years ; and after being twice 
renewed (the last time until the conclusion of the first session 
of the next parliament), expired conse<piently in 1679 ; an 
era when the house of commons were happily in so different 
a temper that any attempt to revive it must have proved abor- 
tive. During its continuance, the business of licensing books 
was entrusted to sir Roger L’Estrange, a well-known pamph- 
leteer of that age, and himself a most scurrilous libeller in 
behalf of the party he espoused, that of popery and despotic 
power. It is hardly necessary to remind the reader of the ob- 
jections that were raised to one or two lines in Paradise Lost. 

Though a previous license ceased to be necessary, it was 
held by all the judges, liaving met for tliis purpose routic-a 
(if we l)e]ieve chief-justice Scroggs), by the king’s Skffn,y 
e(>inmand, tliat all books scandalous to the govern- 
meat or to }>rivate persons may be seized, and the authors or 
those exposing' them punished : and that all writers of false 
news, though not scandalous or seditious, are indictable on 
tluit accouiit. t But in a subse<}uent trial he informs the jury 
that, when by the king’s command we were to give in our 
opinion what was to be done in point of regulation of dn? 
press, we did all subscribe that to print or publish any news, 
books, or pamphlets of news whatsoever, is illegal ; that it is 

’f State Trials, vii. 929. 


* M Car. 2. c. 33, 



170 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XIIL 

a manifest intent to the breach of the peace, and they may be 
proceeded against by law as* an illegal thing/^' Suppose now 
that this thing is not scandalous^ what then ? If tlierc had 
been no reflection in this book at all, yet it is ilhcite ; and 
the author ought to be convicted for it. And that is for a 
public notice to all people, and especially printers and book- 
sellers, that they ought to print no book or pamphlet of news 
whatsoever without authority.’^ The pretended libel in this 
case was a periodical pamphlet, entitled the Weekly Pacqiiet 
of Advice from lionie ; being rather a virulent attack on 
popery than serving the purpose of a newspaper. Tliesc 
extraordi.uary propositions were so far from being loosely 
advanced, that the court of king’s bench proceeded to make 
an order, that the book should no longer be printed or pub- 
lished by any person whatsoever. t Such an order was evi- 
dently beyond the competence of that court, were even the 
prerogative of the king in council as high as its warmest 
advocates could strain it. It formed accordingly one article 
of the inq)en,chmeiit voted against Scroggs in the next ses- 
sion. $ Another was for issuing general warrants (that is, 
warrants wherein no names are mentioned,) to seize seditious 
libels and apprehend their authors. § But this impeachment 
having fallen to the ground, no check was put to general 
warrants, at least from the secretary of state, till the famous 
judgment of the court of common pleas in 1763. 

Those encroachments on the legislative supremacy of par- 
Jnsfancs".'? rf liainent, and on tlie personal rights of the subject, 
by means of prockimations issued from the privy 
'* council, which had rendered former princes of both 


* This declavation of the Judges is re- 
corded, in the following pas‘;age of the 
London Gazette, jMay 5. 16SO: — •‘This 
day the. judges made their report to his 
majesty in council, in pursuance of an 
order of this board, by which they una- 
nimously declare that his majesty may 
by law prohibit the printing and pub- 
lishing of all news-books and pamphlets 
of news whatsoever not licensed by his 
maje.sty’s autliority, as manifestly tending 
to the breach of the peace and disturb- 
ance of the kingdom. Wliercupon his 
majesty was pleased to direct a procla- 
mation to be pi’epared for the restraining 


the printing of news-books and pamph- 
lets of news without leave.” Accordingly 
such a proclamation appears in the Ga- 
zette of May 17. 

f State Trials, viL 1127.; viii. 18d. 
197. Even North seems to admit that 
this was a stretch of power. E xamen, 5 G d . 

I State Trials, viii. 103. 

§ It seems that these warrants, though 
usual, were known to be against the law. 
State Trials, vii. 9*19. 95 G. Possibly 
they might have been justiried under the 
words of the licensing act, while that wa.s 
in force; and having been thus intro- 
duced, wore not laid aside. 
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tlie Tudor and Stuart families almost arbitrary masters of 
their people, had fallen with the odious tribunal by which 
they wei’c enforced. The king was restored to nothing but 
what the law had preserved to him. Few instances appear 
of illegal proclamations in his reig’n. One of these, in 
iGGo, required all officers and soldiers who had served in 
the armies of the late usurped powers to depart the cities of 
London and Westminster, and not to return within twenty 
miles of them before the November following. This seems 
connected witli tlie well-grounded apprehension of a republican 
conspiracy/^ Another, immediately after the fire of London, 
directed tlie mode in which houses should be rebuilt, and 
enjoined tlie lord mayor and other city magistrates to pull 
down ^\Latso(‘ver obstinate and refractory persons might pre- 
sume to erect upon pretence that the ground was tlieir own ; 
and especially that no houses of timber sliould be erected for 
the fii ture.i’ Tliough the public benefit of this last restriction, 
and of some regulations as to the rebuilding of a city which 
had been destroyed in great measin*e through the want of 
them, was sufficiently manifest, it is impossible to justify the 
tone and tenour of this proclamation ; and more particularly 
as the meeting of parliament was very near at hand. But 
an act having passed tlierein for the same purpose, the 
proclamation must be considered as having had little effect. 
Another instance, and far less capable of extenuation, is a 
proclamation for shutting up coffee-liouses, in December, i67o. 
I liave a]r(*ady mentioned this as an intended measure of lord 
Clarendon, (.](dFee-houses were all at that time subject to a 
licensij, gi’an ted by tlie magistrates at quarter-sessions. But, 
the licenses liaving liecn granted for a certain time, it was 
justly questioned whether they could in any manner he re- 
voked. This ]>rocla.matioTi being of such disputable ii^gality, 
the judges, according to North, were consulted, and intimating 
to the coim(‘il that tliey were not agreed in opinion u]>ou the 
most material questions submitted to them, it seemed advisable 
to recall it. X In this essential matter of proclamations, tJiere- 
fore, the administration of Charles 11. is very advaiitageoiivsly 

* KenneCs Charles II. 277. Kennet, 337. Iliimc of course pretcinls 

f Stale Trials, \i. 837. that this proelaniatiou would have been 

I Ralph, 207. North’s Examen, 139. reckoned legal in former times. 
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compared with that of his father ; and, considering at the 
same time the entire cessation of impositions of money with- 
out consent of parliament, ^Ye must admit that, however dark 
might be his designs, there w'ere no such general infringe- 
ments of public liberty in his reign as had continually occurred 
before the long parliament. 

One undeniable fundamental privilege had survived the 
shocks of every revolution 5 and in the worst times, except 
those of the late usurpation, had been the standing record of 
primeval liberty — the trial by jury: whatever infringenumt 
had been made on this, in many cases of misdemeanour, by 
the present jurisdiction of the star-chamber, it was impossible, 
after tiie bold reformers of lC41 had lopped off that unsightly 
excrescence from the constitution, to prevent a criminal charge 
from passing the legal course of investigation through the 
inquest of a grand jury, and the verdict in open court of vl 
petty jury. But the judges, and other ministers of justice, 
for the sake of their own authority or that of the crown, 
devised various means of subjecting juries to their own direc- 
tion, by intimidation, by unfair returns of the paiinel, or by 
narrowing the boundaries of their lawful function. It is said 
Juries fined ^0 have been the practice in early times, as I have 
for verdicts, nie^tioiied from sir Thomas Smith in another place, 
to fine juries for returning verdicts against the direction of 
the court, even as to matter of evidence, or to summon them 
before the star-chamber. It seems that instances of this kind 
were not very numerous after the accession of Elizabeth; yet 
a small number occur in our books of reports. They ^vero 
probably sufficient to keep juries in mu(!h awe. But after 
the restoration, two judges, Hyde and Keeling, successively 
chief-justices of the king’s bench, took on them to exercise a 
pretended power, which had at least been intermitted in the 
time of the commonwealth. The grand jury of Somerset 
having found a hill for manslaughter instead of murder, 
against the advice of the latter judge, were summoned hefoi'e 
the court of king’s bench, and dismissed witli a reprimand 
instead of a fine.^ In other cases fines were set on petty 

^ Sir Hugh Wyndhain and others J. Keeling, to appear at the K. B. the 
of the grand jury of Somerset were at first day of this term, to answer a inisde- 
the last assizes bound over, by lord Ch- meanour for finding upon a bill of murder, 
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juries for acquittals against the judge^s direction. This un- 
usual and dangerous inroad on so important a right attracted 
the notice of the house of commons ; and a committee was 
appointed, who reported some strong resolutions against 
Keeling for illegal and arbitrary proceedings in his office, the 
last of Avhich was, that he be brought to trial, in order to 
condign pimishnient, in such manner as the house should 
deem expedient. But the chief justice, having requested to 
be heard at the bar, so far extenuated his offence that the 
house, after resolvino' that the practice of fining or imprison- 
ing jurors is iHega], came to a second resolution to proceed 
no farther against Iiirn.'^ 

The precedents, however, which these judges endeavoured 
to establisli, were repelled in a more decisive manner 
tlian by a resolution of the house of commons. For 
in two cases, where the fines thus imposed upon a'gcnera! 

X j. vcjTclict* 

jurors had been estreated into tlie exchequer, Hale, 
then chief baron, with the advice of most of the judges of 
England, as he informs us, stayed process ; and in a subse- 
quent case it was resolved by all the judges, except one, that 
it was against law to fine a jury for giving a verdict contrary 
to the court’s direction. Yet notwithstanding this very recent 
determination, the recorder of London, in I67O, upon the 
acquittal of the quakers, Penn and Mead, on an indictment 
for an unlawful assembly, imposed a fine of forty marks on 
each of the jury. t Bushell, one of their nuinber, being com- 
mitted for non-payment of this fine, sued his writ of habeas 
corpus fii’om tlie court of common pleas } and, on the return 
made, that he had been committed for finding a verdict 


* billjv veva quoad manslaughter,* against 
the directions of the judge. Upon their 
appearance they were told by the court, 
being full, that it was a nusdeineanour in 
them, for thc\‘ are not to distinguish be- 
twixt murder and manslaughter ; for it is 
only the circumstance of xiialiee which 
makes the diflerenee, and that maybe im- 
plied by the law, without any fact at all, 
and so it lies not in the judgment of a 
jury, but of the judge ; that the intention 
of their finding indictments is, that there 
might be no malicious prosecution ; and 
therefore, if the matter of the indictment 
be not framed of malice, but is verisimilis, 


though it be not vera, yet it answers 
their oaths to present it. Twisderi said 
he had known petty juries puni.slicd in 
my lord ehief-justice llyde’s time, lV>r 
disobeying of the judge’s diiections in 
point of law. Rut, because it was a 
mistake in their judgments ratlver than 
an obstinacy, the court discharged theni 
without any fine or other attendance.” 
Pasch. 19 t’ar. 2. Keeling, Ch. ,1. Twis- 
dciij Wyndham, Morton, justices. Har- 
grave MSS., vol. 339. 

* Journals, 16th Oct. 1667. 

f State Trials, vi. 967. 
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against full and manifest evidence, and against the direction 
of the court, chief justice Vaughan held the ground to be 
insufficient, and discharged the party. In his reported judg- 
ment on this occasion, he maintains the practice of fining 
jurors, merely on this account, to be comparatively recent, 
and clearly against law.* No later instance of it is recorded; 
and perhaps it can only be ascribed to the violence that still 
prevailed in the house of commons against non-coiiforinists, 
that the recorder escaped its animadversion. 

In this judgment of the chief-justice Vaughan, he was led 
to enter on a question much controverted in later times, the 
legal right of the jury, without the direction of the judge, to 
find a general verdict in criminal cases, where it dotermines 
not only the truth of the facts as deposed, but their quality of 
guilt or innocence ; or, as it is commonly, though not per- 
haps quite accurately worded, to judge of the law as well as 
the fact. It is a received maxim with us, tliat the judge 
cannot decide on questions of fact, nor the jury on those of 
law. Whenever tlie general principle, or what may be termed 
the major proposition of the syllogism, whicli every litigated 
case contains, can be extracted from the particular circum- 
stances to which it is supposed to apply, the court pronounce 
their own determination, without reference to a jury. Tlie 
province of the latter, however, though it properly extend 
not to any general decision of the law, is certainly not bounded, 
at least in modern times, to a mere estimate of the truth of 
testimony. The intention of the litigant parties in civil mat- 
ters, of the accused in crimes, is in every case a matter of 
inference from the testimony or from the acknowledged facts 
of the case ; and wherever that intention is material to tlie 
issue, is constantly left for the jury’s deliberation. There are 
indeed rules in criminal proceedings which supersede this 
consideration ; and where, as it is expressed, the law pre- 
sumes the intention in determining the offence. Thus, in the 
common instance of murder or manslaughter, the jury cannot 
legally determine that provocation to be sufficient, which by 
the Settled rules of law is otherwise; nor can they, in any 
case, set up novel and arbitrary constructions of their own 


Vaughan’s Reports. State Trials, v. 099. 
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without a disregard of their duty. Unfortunately it has been 
sometimes the disposition of judges to claim to themselves 
the ahsolute interpretation of facts, and tlui exclusive right of 
drawing inferences from them, as it has occasionally, though 
not perhaps with so much danger, been the failiiig of juries 
to mctke tinm* right of returning a gejieral verdict subservient 
to faction or prejudice. Vaughan did not of course mean to 
encourage any petulance in juries that should lead them to 
])roiK)uiice on the kuv^, nor does lie expatiate so largely on 
tlnur ])ower as has sometimes since been usual ; but confines 
liimsidf to a narrow, though conclusive line of argument, that 
as every issue of fact must be supported by testimony, upon 
the truth of which the jury are exclusively to decide, they 
cannot he guilty of any legal misdemeanour in returning their 
ve]*di(‘t, though apparentl)’' against the direction of the court 
in ])oint of law; since it cannot ever be proved that tliey 
believed the evidence upon which that direction must have 
rested.* 

I have already ])()inted out to the reader^s notice that arti- 
cle of Clarendon’s impeachment, which charges him 
witli having caused many persons to be imprisoned corpus'act 
against law.t These were released by the duke of 
Buckingham’s administration, whidi in several respects acted 
on a more liberal principle than any other in this reign. The 
practice was not however wholly discontinued. Jenkes, a 
citize]! of London on the popular or factious side, having* been 
committed by the king in council for a mutinous speech in 
Guildhall, the justices at quarter sessions refused to admit 
him to bail, on pretence that lie had b(?eii committed by a 
superior court ; or to try lilm, because he was not entered in 
the calendar of prisoners. The cluin(*ellor, on application for 
a liabeas corjius, <lecliije(l to issue it during the vacatioji ; and 
tile chief jiistic<i of th(3 king’s liench, to wliom, in the injxt 
]>1ace, the friends of Jenkes had recourse, made so many dif- 
ficulties that he lay in prison for several weeks. 1- This lias 

* See Hargrave's judicious observa- (July 7- 3G67), “Is a inost hirueraable 
tions on the province of juries. State thing that vve do professedly own ih;i.t 
Trials, vi, 1013. wo do those things, not for right and 

f Those who were confined by war- justice’ sake, but only to gratify this or 
rants v/ere forced to buy their liberty of that person about tlie king.” 
the courtiers; “ Which,” says Fepys State Ti'ials, vi. 1189. 
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been commonly said to have produced the famous act of 
habeas corpus. But this is not truly stated. Tlie arbitrary 
proceedings of lord Clarendon were what really gave rise to 
it. A bill to prevent the refusal of the writ of habeas corpus 
was brought into the house on April 10. I 668 , but did not 
pass the committee in that session.* But another to the 
same purpose, probably more remedial, was sent up to the 
lords in March, l669-70.t It failed of success in the upper 
house ; but the commons continued to repeat their struggle 
for this important measure, and in the session of 
passed two bills, one to prevent the imprisonment of the 
subject in gaols beyond the seas, another to give a more 
expeditious use of the writ of habeas corpus in criminal 
matters, t The same or similar bills appear to have gone up 
to the lords in l6j5. It was not till I 676 , that the delay 
of Jenkes’s habeas corpus took place. And this affair seems 
to have had so trifling an influence that these bills were not 
revived for the next two years, notwithstanding the tempests 
that agitated the house during that period. § But in tlie short 
parliament of l679j they appear to have been consolidated 
into one, that htaving met with better success among the lords, 
passed into a statute, and is generally denominated the habeas 
corpus act. II 


* Commons’ Journals. As the titles 
only of these bills arc entered in the 
Journals, their purport cannot be stated 
with absolute certainty. They might, 
however, I suppose, be found in some of 
the offices. 

f Pari. Hist. 661. It was opposed by 
the court. 

:j: In this session, Feb. 14., a com- 
mittee was appointed to inspect the laws, 
and consider how the king may commit 
any subject by his immediate warrant, as 
tlie law now stands, and report the same 
to the house, and also how the law now 
stands touching commitments of persons 
by the council-table. Ralph supposes 
(p. 255.) that this gave rise to the habeas 
corpus act, which is certainly'- not the 
case. The statute 16 Car. 1. c. 10. seems 
to recognise the legality of commitments 
by the king’s special warrant, or by the 
privy council, or some, at least, of its 
members singly ; and probably this, with 
long usage, is sufficient to support the 


controverted authority of the secretary 
of state. As to the privy council, it is 
not doubted, I believe, that they may 
commit. But it has been held, even in 
the worst of times, that a warrant of 
commitment under the king’s own hand, 
without seal, or the hand of any secre- 
tary, or officer of state, or justice, is bad. 
2 Jac. II. B. R. 2 Shower, 484. 

§ 111 the Parliamentary History, S45., 
we find a debate on the petition of one 
Harrington to the commons, in 1677, 
W’ho had been committed to close custody 
by the council. But as his demeanour 
was alleged to have been disrespectful, 
and the right of the council to commit 
was not disputed, and especially as he 
seems to have been at liberty when the 
debate took place, no proceedings ensued, 
though the commitment had not been 
altogether regular. Ralph (p. 31 4.) com- 
ments more severely on the behaviour of 
the house than was nccessarv. 

jj 31 Car. 2. c. 2. 
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It is a very common mistake, and that not only among 
foreigners, but many from whom some knowledge of our con- 
stitatioiK)! laws might be expected, to suppose tliat this statute 
of Charles IL enlarged in a great degree our liberties, and 
forms a sort of epoch in their history. But though a very 
beneficial enactment, and eminently remedial in many cases 
of illegal imprisoiuuent, it introduced no new principle, nor 
conferred any right upon the subject. From the earliest 
records of the English law, no freeman could be detained in 
prison, except u])on a criminal charge or conviction, or for a 
civil debt. In tlie former case, it was always in his power 
to demand of tlie court of king’s bench a writ of liabeas cor- 
pus ad subjiciendum, directed to the person detaining him in 
custody, by wlrnE he was enjoined to bring up the body of 
the prisoner, wdth the warrant of commitment, that the 
court might judge of its sufficiency, and I'emand the party, 
admit him to bail, or discharge him, according to the nature 
of the cliarge. This writ issued of right, and could not be 
refused by the court. It was not to bestow an immunity 
from arbitrary imprisonment, which is abundantly provided 
in Magna Cliarta (if indeed it were not much more ancient), 
that the statute of Charles IL was enacted ; but to cut off* the 
abuses, by which the government’s lust of power, and the 
servile subtlety of crown lawyers, had impaired so funda- 
mental a privilege. 

There had been some doubts whether the court of common 
])leas could issue this writ ; and the court of exchequer seems 
never to ha^’c done so.^ It was also a question, and one of 
more importance, as we have seen in the case of Jenkes, 
whether a single judge of tlie court of king’s bencli could 
issue it durins- the vacation. The statute therefore enacts 
that wlicre any person, other than persons convicted or in 
execution u})oii legal procx^ss, stands committed for any 
crime, exce}>t for treason or felony plainly expressed in tlie 
warrant of coinmitmeiit, he may during tlie ^'jication com- 
]>laii}, to the chancellor, or any of the twelve judges ; who 
upon sight of a copy of the warrant, or an affidavit that a 

^ The puisne judges of the common wdio denied the court to have that power. 
])leas granted a liabeas corpus, against Carter’s Reiiorts, 221 . 
the opinion of chief justice Vaughan, 

VOI.. IX. N 



17S CONSTITUTIOlSrAL HISTORY OF ENGLAND [Chap. XIIL 


copy is deniedj shall award a habeas corjiiis directed to the 
officer in whose custody the party shall be^ coiiimaiiding him 
to bring tip the body of his prisoner within a time limited 
according to the distance, but in no case exceeding twenty 
days, who shall discharge the party from in/iprisonivicnt. 
taking surety for his aj^pearance in the court wiierein Ins 
oiience is cognizable. A gaoler refusing a copy of the tvar- 
rant of coinmitinent, or not obeying the writ, is subjected to 
a penalty of 100/. ; and even the judge denying' a habeas 
corj3US5 when required according to this act, is made liable to 
a penalty of 500/. at the suit of the injured party, Tlie 
court of king’s bench had already been accustomed to send 
oiU their writ of habeas corpus into all places of peculiar and 
privileged jurisdiction, wdiere this ordinary process does not 
run, and even to the island of Jersey, beyond the strict limits 
of the kingdom of England^; and this power, =:iigl:t 

admit of some question, is sanctioned by a declaratory clause 
of the present statute. Another section enacts, that ^‘no 
subject of this realm tliat now is, or liereafter shall be, an in- 
liabitant or resiant of this kingdom of Eiiglajul, dominion of 
Wales, or town, of Berwick-upon-Tweed, sliiill be sent jjri- 
soner into Scotland, Ireland, Jersey, Guei’iisey, Tangier, or 
into parts, garrisons, islands, or places beyond the seas, 
whici} are, or at any time liereafter shall wdthin or with- 
out the dominions of his majesty, his heirs, or successors,” 
under penalties of the heaviest nature short of death ^vdiicli 
the law then kne^v, and an incapacity of receiving tlie kilig^s 
pardon. The great rank of those who were likely to offend 
against this part of the statute was, doubtless, the cause of 
this unusual severity. 

But as it might still be practicable to evade these remedial 
provisions by expressing some matter of treason or felony 
ill the Avarrant of commitment, the judges not being em- 
powered to enquire into the truth of the facts contained in it, 
a further security against any protracted detention of an 
innocent man is afforded by a provision of great importance ^ 


* The court ofking’s bench directed a had been confined there several years, 
habeas corpus to the governor of Jersey, Siderlin’s Reports, 386'. This was in 
to bring up the body of Overton, a well- 1668, after the fall of Clarendon, wlien a 
known officer of the commonwealth, who less despotic R 3 'stcTii was introduced. 
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i that every person comixxitted for treason or felony, plainly 

^ and specialJy expressed in the warrant, may, unless he shall 

r" be indicted in the next term, or at the next sessions of gene- 

ral gaol delivery after his commitment, be, on pi-ayer to the 
court, released upon bail, unless it shall appear that the 
crown’s witnesses could not be produced at that time ; and if 
he shall not be indicted and tried in the second term or ses- 
sions of gaol delivery, he shall be discharged* 

The remedies of the habeas corpus act are so effectual that 
no nniu can possibly endure any long iinj)risonment on a 
criminal chai’gc^, nor would any minister venture to exercise a 
soj't of oppression so dangerous to himself. But it should 
be o])sej’ved that, as the statute is only applicable to cases of 
commitment on sucl). a cluirge, every other species of re- 
^ straint on personal liberty is left to the ordinary remedy as it 
' subsisted befai’e this enactment. Thus a party detained with- 

out any Avarrant must sue out his halxias corpus at common 
law ; and this is at present the more usual occurrence. But 
the judges of the king’s binicli, since the statute, have been 
accustomed to issue this writ during the vacation in all cases 
wlnitsoever. A sensible difficulty has, however, been some- 
times felt, from their incompetcncy to judge of the truth of a 
return made to the writ. For, though in cases within the 
statute the prisoner may always look to his legal discharge 
at the next scissions of gaol delivery, the same redress might 
not always he obtained when he is not in custody of a com- 
moil gaoles’. If tlie person therefore who detains any one in 
custody should tliixik ht to make a retuni to the writ of 
habeas (*orpus, alh^ging matter sufficient to justify the party’s 
restraint, yet false in fact, tliere v'ould he no means, at least 
I)y this suiuiiiary process, of (d)tUTniiig' i*elief. An attempt 
was made in idier an <ixamination of the judges by the 

house of lords as to the extent and efficiency of the habeas 
corpus at common law, to render their jurisdiction more 
remedial.*^ It failed, however, for the time, of success but 
a statute has recently been enacted t, which not only extends 

* Sec the iorils’ questions and answers out of a ease of impressment, wliere the 
of the judges in Pari. Hist. xv. 898. ; or expeditious remedy of habeas corpus is 
33ac-*on’s Abridgment, tit. IXabeas Corpus ; euiinentiy necessary, 
also Wilmot’s Judgments, 81. This arose f JS6 G. III. c. 100. 
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tlie power of issuing the writ during the vacation, in cases 
not within the act of Charles IL, to all the judges, but 
enables the judge, before whom the writ is retiinied, to en- 
quire into the truth of the facts alleged therein, and in case 
they shall seem to him doubtful, to release the party in cus- 
tody, on giving surety to appear in the court to ^vliicli such 
judge shall belong, on some day in the ensuing term, when 
the court may examine by affidavit into the trutli of the facts 
alleged in the return, and either remand or discliarge the 
party, according to their discretion. It is also declared that 
a writ of habeas corpus shall run to any harbour or road on 
the coast of England, though out of tlie body of any county ; 
in order, I presume, to obviate doubts as to tlie effects of this 
remedy in a kind of illegal detention, more likely perhaps 
than any other to occur in modern times, on board of vessels 
upon the coast. Except a few of this description, it is very 
rare for a habeas corpus to be required in any case ^vhere the 
government can be presumed to have an interest. 

The reign of Cliarles 11. was hardly more remarkable by 
Differenceg vigilaiicc of the liousc of commoiis against arbi- 
Slmd trary prerogative than by the warfare it waged 
commons, ^gaiiist wliatevcr seemed an encroachment or usurp- 
ation in the other house of parliament. It has been a peculiar 
happiness of our constitution that such dissensions liave so 
rarely occurred. I cannot recollect any republican govern- 
ment, ancient or modern (except perhaps some of the Dutch 
provinces), where hereditary and dcmocratical autliority have 
been amalgamated so as to preserve both in effect and in- 
fluence, without continual dissatisfaction and reciprocal en- 
croachments ; for though, in the most tranquil and prosperous 
season of the Roman state, one consul, and some magistrates 
of less importance, were invariably elected fi'om the patrician 
families, these latter did not form a coi*poration, nor had 
any collective authority in the government. The history of 
monarchies, including of course all states where the princi- 
pality is lodged in a single person, that have admitted the 
aristocratical and popular temperaments at the same time, 
hears frequent witness to the same jealous or usurping' 
spirit. Yet monarchy is unquestionably more favourable to 
the co-existence of an hereditary body of nobles with a re- 
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presentatTon of the commons than any other form of com- 
monwealth ; and it is to the liigh prerogative of the English 
crowii^ its exclusive disposal of offices of trust, which are the 
ordinary subjects of contention, its power of ])iittiTig a stop to 
parliamentary disputes by a dissolution, and, above all, to 
the nec.essity which both the peers and the commons have 
often felt, of a mutual good understanding for the main- 
tenance of their privileges, that we must in a great measure 
attril)ute the gcnei’al harmony, or at least the absence of open 
schism, between the two Iiouses of parliament. This is, 
however, still more owing to the happy graduation of ranks, 
wliicth renders the elder and the younger sons of our nobility 
two links in tlie unsevered chain of society j the one trained 
in the school of popular rights, and accustomed, for a long 
portion of their lives, to regard the privileges of the house 
^'hereof they form a part, full as much as those of tlieir 
ancestors ; the other falling without hereditai’y distinction 
into the class of other commoners, and mingling the senti- 
ments natural to their birth and family affections, with those 
that are more congenial to the whole community. It is 
owing also to the wealth and dignity of those ancient families, 
wdio would be styled noble in any other country, and who 
give an aristocratical character to the popular part of our 
legislature, and to the influence wdiich the peers themselves, 
through tlie representation of small boroughs, are enabled to 
exercise over the lower house. 

Tlie original constitution of England was highly aristo- 
craticcil. The iieers of this realm, when summoned 

-i . \ 1 • ‘ ‘Tuclici.’il 

to imrhanient (and ou such occasions every peer pon't^of 
was entitled to lus writ), were the necessary coiui- 
sellors and coadjutors of the king in all tlie func- 


* It was ordered, 21st Jiiii. that 

the eldest son of the earl of Uedford 
{should continue in the house after his 
father had succeeded to the peerafre- 
And, 9th Feb. 1 57/j, that his son should 
do so, “ according to tlie ])recedcnt in 
the like ease of the now earl his father.’* 
It is worthy of notice that this deter- 
mination, which, at the time, seems to 
have been thought doubtful, though very 
unreasonably (Journals, iOth Feb.), but 
which has had an iniluence which no one 


can fail to acknowledge, in binding to- 
gether the two branches of the legislature, 
arid ill keeping alive the syinparhy for 
public and poi)iilar rights in the EnglisVi 
nobility, (that sensus communis, which 
the poet thought so rare in liigli rank,) 
is first recorded, and that twice over, in 
behalf of a family, in whom the love of 
constitutional freedom has become liere- 
ditary, and wdio may be justly said to 
have deserved, like the Valcrii at Rome, 
the surname of Pnblicoka?. 


N 3 



182 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XIIL 

tions that appertain to a government. In granting money for 
tlie public service, in changing by permanent statutes the 
course of the common law^ they could only act in coiij unction 
with the knights, citizens, and burgesses of the lower house 
of parliament. In redress of grievances, whether of so pri- 
vate a nature as to affect only single persons or extending to 
a county or hundred, whether proceeding from the injustice 
of public officers or of powerful individuals, whether de- 
manding punishment as crimes against the state, or merely 
restitution and damages to the injured party, the lords as- 
sembled in parliament were competent, as we find in our 
records, to exercise the same high powers, if they were not 
even more extensive and remedial, as the king^s ordinary 
council, composed of his great officers, his judges, and per- 
haps some peers, was wont to do in the intervals of par- 
liament. These two, the lords and the privy council, seem to 
have formed, in the session, one body or great council, wherein 
the latter had originally right of suffrage along with the 
former. In this judicial and executive authority, the commons 
had at no time any more pretence to interfere than the coun- 
cil or the lords by themselves, had to make ordinances, at 
least of a general and permanent nature, which should bind 
the subject to obedience. At the beginning of every parliament 
numerous petitions were presented to the lords, or to tlic 
king and lords, (since he w^as frequently there in person, and 
always presumed to be so,) complaining of civil injuries and 
abuse of power. These were generally indorsed by appointed 
receivers of petitions, and returned by them to the proper 
court whence relief \vas to be sought.'^ For an immediate 
enquiry and remedy seem to have been rarely granted, except 
in cases of an extraordinary nature, v^heii the law was defec- 
tive, or could not easily be enforced by the ordinary tribunals ; 
the shortness of sessions, and multiplicity of affairs, pre- 
venting the upper house of parliament from entering so 
fully into these matters as the king’s council had leisure 
to do. 

It might perhaps be well questioned, notwithstanding the 

* The form of appointing receivers discontinued without a debate in the 
and tryers of petitions, though inter- house of lords, and a division, in 17-30. 
iTiitted during the reign of William III., Pari. Hist. xi. 1013. 
was revived afterwards, and finally not 
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resj}ectal)]e o|)5ui(>ii, of sir M. Hale, whether the statutes 
against tlie lU'osceutioR of civil and crinnnal suits 
before the <‘ouii(*i] are so wordi^cl as to exclude the original 
jurisdiction of the house of lords, though their principle is 
very ndvcrse to it. But it is remarkable that, so for as the 
lords t]MMnse1\'es could allege from the rolls of parliauient, 
ojie only instance occurs between 4 Hen. IV. (1403) and 
43 Eliz. (Ido'S) where their house had entered upon any 
petition in the nature of an original suit; though in that 
(1 Ed. IV. 1-161) tlu^y had certainly taken on them to deter- 
mine a question cognizahle in tlie common courts of justice. 
1 ^) 1 ’ a distinction seems to liavt^ been geiuu’ally made betweeii 
cases wIku’c relief sniglu, be had in the courts below, as to 
wln’cb. it is cmitended by Hale that the lords could not liave 
jurisdiction, and those Avhere (he injured lun'ty was without 
rcunedy, either through def(M.*t of the law, or such exci.‘s.s;ve 
pmver of the aggressor as could defy the ordinary ])rocess. 
During' the latter part at least of this long intcnwal, the coimcil 
and court of star-chamber were in all their vigour, to which 
th(j intermission of parliamentary judicature may in a great 
measure be ascribed. It was owing also to the longer inter- 
vals between parliaments from the time of Henry VL, ox- 
tending' sometimes to five or six years, which rendered the 
redress of pu’ivate WTongs by tlieir means incoiivenient and 
uncertain. In 16S1 and 1()24, the lords, growii bold by 
the general dis]jositioii in favour of j)ar]iamentary riglits, 
made orders without hesitation 02 } |>rivat8 petitions of an 
original nature. Thc}^ continued to exercise this jurisdiction 
in the first j)arliamenis of ( Ihai'les L ; and in one instance, 
tliat of a. riot at Banbury, eveii assumed the ])ow(n' of punish- 
ing a misdcujieaiun' unconnected with privi](‘ge. tn the I(.>ng 
parliMinent, it may lui su|>posod tliat thew did not abandon 
tins encroaclmient, as it scHvms hav<3 becni, on tlu‘ royal jiu- 
tliority, exRvndiag their ord(*rs hotli to tlie punisimient of 
misdemeanors and to the a^varding of damagesG^ 

The ultimate jurisdiction of the house of lords, eithei* by 
remoMug' into it (.‘auses commenced in the lov'er courts, or 
by writ of error complaining of a judgment given therein, 
seems to have been as ancient, and founded on tiie same prin- 

* Hargrave, p. 60 . Tlie proofs arc in the Lords’ Journals. 

N 4 ^ 
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ciple of a paramount judicial authority delegated by the 
crown, as tliat '\vhich they exercised upon original petitions. 
It is to be observed that the council or star-chamber did not 
pretend to any direct jurisdiction of this nature ; no record 
was ever removed thither upon assignment of errors in an 
inferior court. But after the first part of the fifteenth cen- 
tury, there was a coiLsiderable interval, during which this 
appellant jurisdiction of the lords seems to have gone into 
disuse, though probably kiioum to be legal.* They began 
again, about 1580, to receive writs of error from the court 
of king’s bench ; though for forty years more the instances 
were by no means numerous. But the statute passed in 1.585, 
constituting the court of exchequer-chamber as an inter- 
mediate tribunal of appeal between the king’s bench and the 
parliament, recognises the jurisdiction of the latter, that is, of 
the house of lords, in the strongest terms, t To this power, 
therefore, of determining, in the last resort, upon -writs of 
error from the courts of common law, mo objection could 
possibly be maintained. 

The revolutionary spirit of the long parliament brought 
Tbc' rc higher pretensions, and obscured all the 

SHie of constitutional privilege. As the com- 

time of the moiis took ou thexuselves to direct the execution of 

restoration. . i-i-s 

their own orders, the lords, afraid to be jostled out 
of that equality to which they were now content to he re- 
duced, asserted a similar claim at the expense of the king's 
prerogative. They returned to their own house on the 
restoration with confused notions of their high jurisdiction, 
rather enhanced than abated by the humiliation tbc}'^ had 
undergone. Thus, before the king’s arrival, the commons 
having sent up for their concurrence a resolution tliat the 
persons and estates of the regicides should be seized, the 
upper house deemed it an encroachment on their exclusive 
judicature, and changed the resolution into an order of the 


* They were very rare after the acces- inconclusive; though -we maybe fully 

sion of Henry V. ; but one occurs in w’arrantcd in asserting that from Henry V. 

10th Hen. VI. 1432, with which Hale’s to James I. there was very little exercise 

list concludes. Hargrave’s Preface to of judicial power in parliament, either 

Hale, p, 7. This editor justly observe-s, civilly or criminally, 

that the incomplete state of the votes and -f 27fcli Eiiz. c. 8. 
early journals renders the negative proof 
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lords on complaint of the commons/’'^ In a conference on 
tills subject betAveeu the two houses, the commons denied 
their lordships to possess an exclusive jurisdiction, but did 
not jiress tluit matter, t But in fact this order was ratlier of 
a legislative than judicial nature j nor could the lords pretend 
to any jurisdiction in cases of treason. Tliey artfully, how- 
ever, overlooked these distinctions ^ and made orders almost 
daily in tlie session of 1()()0, trenching on the executive 
jiower and that of tlie inferior courts. Nor content \Yith or- 
cie]*ino’ irso (‘.states of all peers to be restored, free from seizure 
I)}’ se(juestraih>n, and with all arrears of rent, we find in their 
jouriiiils tl'iat riiey did not hesitate on petition to stay waste on 
tra- estati‘s of private persons, and to secure the tithes of 
livliig's, from n'lucli ministers had been tjected, in the hands 
of the (‘hurcliwardens till their title could bo tried. $ They 
acted, in short, as if they had a plenary authority in matters 
of freehold riglit, where any member of their own house 
was a party, and in every case as full an equitable jurisdiction, 
as the (tourt of chancery. Though in the more settled state 
of tilings ^vhicli ensued, these anomalous orders do not so 
.rreip.iently occur, we find several assumptions of power which 
shoiv a dispc^sitioii to claim as mucli as the circumstances of 
any particular case should lead them to think expedient for 
the pai'ties, or honourable to themselves. § 

The lower house of parliament, wliich hardly reckoned 
itself lower in dignity, and was something more than 
(Miual ill sulistaiitial powei*, did not look witliout iiadubyHKi 

.1 1 ■* . f coiinnons 

jealousy on these pretensions. 1 J ley ckimu rred. to a 
])}‘ivil(^ge asserted l>y tin.? lords of assessing tliemselves in 


* Lords’ ,Toin*aal, IMay T 8. 1 660. 
f Common.s’ Journals, Vlay 22. 

I Lords’ .loiirualsj June 4. 6. 14. 20. 
22. cl; alibi sa-pe. ‘* Lpon infonriation 
p;ivci]. tliat, .some person in the late times 
had carried away goods from the bouse of 
the earl of Northampton, leave was given 
to the .said earl, by his .servant.s and 
agents, to make diligent and na^ro^v’ 
search in the dwelling-houses of certain 
l)er.sons, and to break open any door or 
trunk that shall not be opened in obe- 
dience to the order.” June 26. The like 
order wa.s made next day for the marquis 
of Winchester, the earls of Derby and 


Newport, A still more extraordinary 
vole wa.s pa.ssed A ligu.st 1 6. I.,ord iMoh nn 
having coin})lalned of one Keigwin, and 
his alt<)rney Djinby, for suing liim by 
common ])roce.ss in JUichaelmas term. 
Idol, in breach of privilege of peerage, 
the house voted that he slsoukl have 
damages: nothing could be more .scan- 
dalously unjust, and r.g:iinsr. the .sinrii; of 
the hill of indemnity. Three presby- 
lerian peers protested. 

§ Tiiey re.soived in the case of the 
earl of Pembroke, Jan. .'>0. io’78, that 
the single test i many of a commoner i.s 
not suflicient against a peer. 
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bills of direct taxation ; and, having on one occasion reluct- 
antly permitted an amendment of that nature to pass, took 
care to record their dissent from the principle by a special 
entry in the jonrnah^ An aineiidinent having been intro- 
duced into a bill for regnlating the press, sent up by the 
commons in the session of iGul, v^^hich exempted the houses 
of peers from search for unlicensed books, it was resolved 
not to agree to it ; and the bill dropped for that time, t 
Even in far more urgent circumstances, while the parliament 
sat at Oxford in the year of the plague, a bill to prevent the 
progress of infection was lost, because the lords insisted tliat 
their houses should not be subjected to the general provisions 
for security, t These ill-judged demonstrations of a design 
to exempt themselves from that equal submission to the law, 
which is required in all well-governed states, and had ever 
been remarkable in our constitution, naturally raised a pre- 
judice against the lords, both in the other house of parlia- 
ment, and among the common lawyers. 

This half-suppressed jealoUvSy soon disclosed itself in the 
Dispute famous controversy between the two houses about 
oSiuuUu^. the case of Skinner and the East India company, 
nsdictiou, began by a petition of the former to the king, 

wherein he complained, tliat having gone as a merchant to 
the Indian seas, at a time when there was no restriction upon 
that trade, the East India company’s agents had plunderexl 
his propej'ty, taken away liis ships, and dispossessed him of 
an island which he had purchased from a native prince. Con- 
ceiving that he could have no sufficient redress in the ordi- 
nary courts of justice, he besought his sovereign to enforce 
reparation by some other means. After several inelTectual 
attempts by a committee of the privy council to bring about 
a compromise between the parties, the king transmitted the 
docnmeiits to the house of lords, with a recommendation to 
do justice to the petitioner. They proceeded accordingly to 
call on the East India company for an answer to Skinner’s 
allegations. The company gave in what is technically culled 
a plea to tlie jurisdiction, which the house over-ruled. The 
defendants then pleaded in bar, and contrived to delay the 

* Journals, Aug. 2. and 15. 1660. f Id. Oct. 31. 16G5. 

t 29. 1661. 
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eiiqiiRy iuto the fhcts till the next session ; when the pro- 
ceeclings having been renewed, and t/ie to tiie lords’ 
jnrisdictioii again offered, and over-i'ulod, jinlginent was 
finally given that tlie iiast India ('(nnpany slnm!;! pay 
damages to Skinner. 

JleaiRime tlie company had ])res'aritcd a petition to the 
house of commons against tlie. proceedings of the in 
lords in this business. It was referred to a com- 
mittee, who had already been appointed to considej- 
some other cases of a like nature. Tlie)?* made a report, 
wldcli produced resolutions to this effect j that the loials, in 
taking cognizance of an original complaint, and that reliev- 
able in the ordinary course of law, had acted illegally, and in 
a maiiiier to deprive the. S(?]»ie<*t of tire beneHt of tbe law. 
The lords in return, voted, ^^Tliat the house of C(.)mn.sons en- 
t(.n’taiaing the scandalous petition of the East India company 
against die lorils’ Iiouse of jiurliamejit, and tlieir proceedings, 
examinations and votes thereupon, had and made, are a 
breach of the jirivileges of the house of peers, and contrary 
to the fair correspondency whicli ought to be between the 
two liouses of parliament, and unexampled in former times 5 
a.ud that the house of peers, taking cognizance of the cause 
of Thomas Skinner, merchant, a person highly oppressed and 
injured in East India by the governor and (aimpany of m(‘r- 
chants trading thitlier, and over-ruling the plea of the said 
compaiy, aiid adjudging 5000Z, damages thereupon against 
tlie said governor and coinjiany, is agTceahle to the ]a^\^s of 
tlie land, and \ve!! warranted by the law and custom of par- 
liament, aiid justifiaid by many parliamentary precedents an- 
cient and modem.” 

Two (‘onferences betwciui the houses, according to the 
usage of jiariiament, <msued, in order to reconcile thiKS dispute. 
But it was too materia! in itself, and agg'i'Civatiul by too laiu'h 
previous jealous)^, for any voluntary compromise. Tlie pre- 
cedents alleged to prove an original jinisdictio!! in the pikers 
were so thinly scattered over the records of centuries, and so 
coiitriiiy to the received principle of our anistitutiou thivt 
questions of fjict are cognizable only by a jury, that tj;c\’r 
managers in the conferiuiccs seemed less to insist on the 
general right, than on a supposed inability of tlie courts of law 
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to give adequate redress to tlie present plaintiff ; for wliich 
the judges had furnished some pretext on a reference as to 
their own competence to afford relief, by an answer more 
narrow, no doubt, than would have been rendered at the pre- 
sent day. And there was really more to be said, both in 
reason and law, for this limited right of judicature, than for 
the absolute cognizance of civil suits by the lords. But the 
commons were not inclined to allow even of such a special 
exception from the principle for which tliey contended, and 
intimated that the power of affording a remedy in a defect of 
the ordinary tribunals could only reside in the whole body of 
the parliament. 

The proceedings that followed were intemperate on both 
sides. The commons voted Skinner into custody for a breach 
of privilege, and resolved that whoever should be aidiiig in j 
execution of the order of the lords against the East India 
company should be deemed a betrayer of the liberties of the 
commons of England, and an infringer of the privileges of 
the house. The lords, in return, committed sir Samuel 
Barnardiston, chairman of the company, and a member of 
the house of commons, to prison, and imposed on him a fine 
of 500/. It became necessary for the king to stop the course 
of this quarrel, which was done by successive adjournments 
and prorogations for fifteen months. But, on tlieir meeting 
again in October 1669? the commons proceeded instantly to 
renew the dispute. It appeared that Barnardiston, on the 
day of the adjournment, had been released from custody, 
^\uthout demand of his fine, which, by a trick rather unwortliy 
of those who had resorted to it, was entered as paid on the 
records of the exchequer. This was a kind of victory on tlie 
side of the commons ; hut it was still more material that no 
steps liad been taken to enforce the order of the lords against 
tlie East India company. The latter sent domi a bill con- 
cerning privilege and judicature in parliament, which the 
other house rejected on a second reading. They in return 
passed a hill vacating the proceedings against Barnardiston, 
which met with a like fate. In conclusion, the king recom- ^ 
mended an erasure from the journals of all tliat had passed 
on the subject, and an entire cessation ; an expedient Avhich 
both houses willingly embraced, the one to secure its victory, 
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the other to save its honour. From this time the lords have 
tacitly abandoned all pretensions to an original Jurisdiction in 
civil suits.* * * § 

They have liowever been more su(5cessful in establivshin^^' a 
brancli of their ultimate jurisdiction, which had less to be 
urged for it in respect of jirciredLOiit, that of hearing a])])(:.:i]s 
from courts of equity. It is j)roved by sir Matthew' llale 
and his editor, Mr, ilarg'rave, that the lords did not entertain 
petitions of ap])eal before tlie reign of Charles L, and not 
perhaps unequivocally befoi’e the long parliament, t They 
became very common from tliat time, tliougli hardly more so 
than original suits j and, as they bore no analogy, except at 
first glance, to writs of error, wliich come to the house of 
lords by the king’s (‘xprc‘ss commission under the great seal, 
could not well be defciubMl on legal grounds. But on the 
otlier hand, it was reasonable that the vast power of the court 
of chancery should be subject to some control; and tliough 
a commission, of review, somewdiat in the nature of the court 
of delegates in ecclesiastical ajipeals, might have been and had 
been occasionally ordered by the cro^vn^; yet, if the ultimate 
jurisdiction of the peerage were convenient and salutary in 
cases of common law, it was difficult to assign any satisfac- 
tory reason wdiy it should be less so in those winch are tech- 
nically denominated equitable. § Nor is it likely tliat the 
commons would liave disputed this usurpation, in which the 
crown had acquiesced, if the lords had not received appeals 
against members of tlie otlier houvse. Three instances of this 
took place about the year 1(^/5 ; but tliat of Shirley against 


* For tlie whole of this hushic.ss, which 
is erased from the joiinuils of botli lioiises, 
see Stisie Tri:il.s, v. 71 I. Hist. iv. 

431. 413. HatseU’s IVcffcdents, jii. 034. 
and Hargrave’s Preface to Hale’s Juris- 
diction of the Lords, 101. [A slight at- 
tempt to revive the original juristliction 
was made by the lords in id. IDG.] 

I Hale says, I could never get to any 
])rec(:dcnt of greater antiquity tluui3 Car. 
L, nay scarce boibre IG Car. I., of any 
such proceeding in the iord.s’ hou.se.” 
C. 33. ; and see Hargrave’s ih-cface, 53. 

■ f Id. c. 33. 

§ It was ordered in a petition of Ro- 
bert Roberts, osq. tliat directions be given 
to the lord ehaucellor th.at be proceed to 


make a speedy decree in the court of 
chancery, according to equity and justice, 
iiotwith.slaiiding ihere be not any prcce- 
{lent ill the C!i,se. Against this lords 
jVIohun and Lincoln sevei-ally protested ; 
the latter very .sen.wibly observing, that 
wher(‘as it hath been the prudence and 
care of former ),*arliainents to set limits 
and bounds to tlie jurisdiction of eban- 
cery, now this order of directions, v/liidt 
implies a command, opens a gap to set up 
an arbitrary power in the chancery, which i.s 
hereby countenanced by llie house of lords 
to act, not according to the aecustoincd 
rules or former precedeuts of that court, 
but according to Ids own will. Lords’ 
Jourual.s, 29th Nov. IGG'l, 
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sir John Fagg is the most celebrated, s-s having given rise to 
a conflict between the two houses, as violent as that which 
had occurred in the business of Skinner. It began altogether 
on the score of privilege. As members of the house of com- 
mons were exempted from legal process during the session, by 
the general privilege of parliament, they justly resented tlie 
pretension of the peers to disregard this immunity, and 
compel them to appear as respondents in cases of appeal. In 
these contentions neither party could evince its superiority 
but at the expense of innocent persons. It %vas a contempt 
of the one liouse to disobey its order, of the other to obey it. 
Four counsel, \vho had pleaded at the bar of the lords in one 
of the cases where a member of the other liouse was con- 
cerned, were taken into custody of the serjeant-at-arms by 
the speaker’s warrant. The gentleman usher of tlie blaciv 
rod, by warrant of the lords, empowering him to call all 
persons necessary to his assistance, set them at liberty. The 
commons apprehended them again ; and, to prevent another 
rescue, sent them to the Tower, The lords despatched their 
uslier of the black rod to the lieutenant of the Tower, com- 
manding him to deliver up the said persons. He replied, 
that tliey were committed by order of tlie commons, and lie 
could not release them without their order; just as, if the 
lords were to commit any persons, he could not release them 
witliout their lordships’ order. They addressed the king to 
remove the lieutenant ; but, after some liesitation, he declined 
to comply with their desire. In this difficidty, they laid 
recourse, instead of the warrant of the lords’ speaker, to a 
writ of habeas corpus returnable in parliament ; a proceeding 
not usual, but the legality of which seems to be now admit’ted. 
The lieutenant of the Tower, wlio, rather unluckily for tlie 
lords, had taken the other side, either out of conviction, or 
from a sense that the lower house were the stronger and 
more formidable, instead of obeying the writ, came to the 
bar of the commons for directions. Tliey voted, as might be 
expected, that the writ was contrary to law" and tlie privileges 
of their house. But, in this ferment of turn jealous and ex- 
asperated assemblies, it ivas highly necessary, as on the former 
occasion, for the king to interpose by a prorogation for three 
months. This period, however, not being sufficient to allay 
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tlieir animofciity, the house of peers took up again the ap[)ea] 
of Sliirley in their next session. Fresh votes and orders of 
equal intenqxTance on both sides ensued, till the king by the 
lung ]>rorv;g;i!:iv>n, from November lGj5 to Februiiry lG77? 
put an end to the dispute. The particular appeal of Shirley 
was never revived ; but the lords continued witliout objei*tioii 
to exej’<?ise their genei’a! jurisdiction over appeals h'om courts 
of eijuity."’^' The leanicd editor of Hale’s Treatise on the 
Jurisdiction of the Lords expresses some degree of surprise 
at the commons’ acquiescence in wliat they had treated as an 
nsr-rpatiom But it is evident from the ^vll(de course of ]')ro- 
(•(‘erliug thm it was the breach of privilege in citing- their own 
members to appear, vhicli excited tlieir indignation. It was 
but inchlentahy that they observed in a eonJurence, ^'that the 
commons cannot find, by Magna Charta, or by any other hiw 
or arn-!cnt custom of parliaiiient, tluit your lordships have any 
jurisdi«*tioii in cases of appeal from courts of e(|uity.” Tliey 
after^^^ards, indiied, resolved that there lies no aj^poed to the 
judicature of the lords in parliament from courts of eqnityi*; 
and came idtimately, as their wrath increased, to a vote, 
That whosoever shall solicit, j>](?ad, or prowsecute any appeal 
against any commoner of England, from any court of equity, 
before tlie house of lords, shall he deemed and tixhen a be- 
trayer of tlie rights and liberties of the coninions of England, 
and shall be proceeded against accordingly t;” winch vote 
the lords reso]\Td next day to be illegal, unparliamentary, 
and tending to a dissolution of tlie government/’^ But tin's 
was evidently ratlier an act of liostility arising out of the im- 
mediate quarrel tliaii the calm assertion of a legal princi]jle. |1 

^ It was thrown out against theiii hy 701. State Trials, vi. 1121 . llargrnve’s 
the commons in tlieir angry eonfcrences nrefaoe to Hale, UJ5.; and Hale’s Trca- 
about the business of Ashby and V'hite, tise, c. 

in 1704, but not with any serious inten- It may be olwerved, tliafc Uie lords 
tion of op})ositioii. learned a little eaution in tliis aflUir. An 

f C. J. May 30. ap])ea! of one Cottington from tluj court 

I Id, Nov. 19. Several divisions took of delegates to their house was rejeeted, 
place in tlie course of this businc?ss, and by a vote that it did not properly behing 
some rather close ; the court endeavour- to thcMn, Shaftesbury alone dissentient, 
ing to allay the fire. The vote to take June 17, U)78. Yet they had asserted 
Serjeant Pemberton into custody for ap- their right to receive appeals from interior 
pearing as counsel at the lords’ bar was courts, "that tliere might be no failure of 
only carried by 154 to 14C, on June I. justice, in terms large enough to embrace 
^ Lords’ Journals, Nov. 20, the ecclesiastical jurisdiction. May 6. 

jl Lords’ and Commons’ Journals, IMay 1C75. Audit is said that they actiuilly 
and November, 1G75. .Pari. Hist. 721, had done so in IGSS. Hargrave, 59. 
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During the interval between these two dissensions, which 
-Question oi SMoiier aiid Shirley engendered, anotlier 

righfof'Se" difference had arisen, somewhat less violently con- 
to*Sey-^® ducted, but wherein both houses considered their 
essential privileges at stake. TJiis concerned the 
long agitated question of the right of the lords to make 
alterations in money-bills. Tliougli I cannot but think the 
importance of their exclusive privilege has been rather exag- 
gerated by the house of commons, it deserves attention ; more 
especially as the embers of that fire may not be so ^\'ho]]y ex- 
tinguished as never again to show some traces of its heat. 

In our earliest parliamentary records, the lords and com- 
mons, summoned in a great ivieasure for the sake 
of relieving the king’s necessities, appear to have 
made their several grants of supply ^vithout mutual commu- 
nication, and the latter generally in a higher proportion than 
the former. These were not in the form of hnrs, nor did 
they obtain any formal assent from the king, to \vhom they 
were tendered in written indentures, entered afterwards on 
the roll of parliament. The latest instance of such distinct 
grants from the two houses, as fur as I can judge from the 
rolls, is in the 18th year of Edward IIL'^ But in the 522d 
year of that reign the commons alone granted three fifteenths 
of their goods, in such a maimer as to show beyond a doubt 
that tlie tax was to be levied solely upon tliemseh’es.t After 
this time, the lords and commons are jointly recited in tlie 
rolls to have granted them, sometimes, as it is expressed, 
upon deliberation had together. In one case it is said that 
the lords, with one assent, and afterwards the commons, 
granted a subsidy on exported wool.t A change of language 
is observable in Richard II.’s reign, when tlie commons are 
recited to grant with the assent of the lords : and this seems 
to indicate, not only that in practice the vote used to originate 
with the commons, hut that their proportion, at least, of the 
tax being tar greater than that of the lords (especially in the 
usual impositions on wool and skins, which ostensibly fell on 
the exporting inerchant), the grant was to be deemed mainly 
theirs, subject only to the assent of the other house of parlia- 
ment. This is, however, so explicitly asserted in a remark- 

^ Rot. Pari. ii. 148. f Id. 200. | Id. 300. (43 Edw. 3.) 
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able passage on the roll of 9 Hen. IV., without any apparent 
denial, that it cannot be called in question by any one/^ The 
language of the rolls continues to be the same in the follow- 
ing reigns j the cominons are the granting', the lords the 
c(nisi‘.ntir.g power. It is even said by the court of king’s 
bench, in a year-book of Ed^vard IV., that a grant of money 
liy the commons would be biiiding without assent of the 
lords ; meaning of course as to commoners alone. I have 
been almost led to suspect, by considering this remarkable 
exclusive pi'ivilegc of originating grants of money to the 
erov'ii, as well as by tlie language of some passages in tlu‘ 
rolls of paj'lia^rient relating* to them, that no part of the direct 
taxes, the tentlis or fifteeutlis of goods, wei’e assessed upon 
the lords temporal and spiritual, except where they are jjosi- 
tively mentioned, *udicli is frequently the case. But, as I do 
not rememher to have seen this any where asserted by those 
who Inu'c turned their attention to the antiquities of our 
constitution, it may possibly be an unfounded surmise, or at 
least only applicable to the earlier period of our parliamentary 
records. 

These grants continued to be made as before, by the con- 
sent indeed of the houses of parliament, but not as legislative 
enactments. Most of the few instances where they appear 
among tlie statutes a}’e wliere some condition is annexed, or 
some relief of gi’ievaiices so interwoven with them that tliey 
make part of a new law. t In the reign of Henry VII. they 
ai*e oeciisionally inserted among the statutes, though still with- 
out any enacting' words, t In that of Henry VllL the form 
is ratlier more legislatives and tlioy are stiid to be cjiacted by 


* Rot Farl. iii. 1 . View of Middle 
.Ages, ii. fJlO. 

j- 14 E. 3. stit 1. c, 'riiis statute 
is reniiu'k:d)le for a projuiso of tiie lords 
iiot to a.s.sent in future to any charge be- 
yond the old eusU).m, without assent of 
the commons i'l full parliamei»t. Stat. L\ 
same year ; the king prc-nii.se.s to lay on 
no charge but by as.scnt of the lords and 
commons. IS E. 3. stat. 2. c. 1.; the 
commons grant two-fifteenths of the com- 
monalty, and two-tenth.s of the cities and 
boroughs. “ Et en cas quo notre signeur 
le roi passe la mer, do paler a niesmcs Ics 
terns les quinzisme ot disme del second an. 

VOL. n. 


ct nemy en autre maniore. Issint quo Ic.s 
deniers de ce levez .soieiit clespendu.s, on 
les besoignes a cux monstez a cost parle- 
meutj par avis des gra.untz a ce assignez, 
et (|ue les aides de ia Trent soient m vs en 
dv'fense de north.” 'flii-s is a reinarkahle 
jireeedenl for the ii.sago of appropriation, 
which had escaped me, though X have 
elsewhere quotefl th/it in .5 .Rich. 2. stat. 2, 
C. 2. and 3. In two or three instances 
'.Ce find grants of tenths and lifreentlrs in 
tlie statutes, without any other matter, as 
14 E. 3. Stut. 1. c. 2(.). 27 E. .3. stat 1. 

c. 4. 

f 7 H. 7. c. IL 5 12 11.7. e. 12. 

() 
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the authority of parliament, though the king’s iianie is not 
often mentioned till ahoiit tlie conclusion of his reign ; after 
which a sense of the necessity of expressing his legislative 
authority seems to have led to its introduction in some part 
or other of the bill, t The lords and commons are sometimes 
both said to grant, but more frequently the latter with the 
former’s assent, as continued to be the case through the 
reigns of Elizabeth and James I. In the first parliament of 
Charles L the commons began to omit the name of tlie lords 
in the preamble of bills of supply, reciting the grant as if 
wholly their o\ra, but in the enacting' words adopted the 
customary form of statutes. Tliis, though once remonstrated 
against by the u})per house, has continued ever since to be 
the practice. 

The originating power as to taxation was thus indubitably 
placed in the house of commons ; nor did any controversy 
arise upon that ground. But they maintained also that the 
lords could not make any amendment whatever in bills sent 
up to them for imposing, directly or indirectly, a charge upon 
the people. There seems no proof that any difference be- 
tween the two houses on this score had arisen before the 
restoration 5 and in the convention parliament, tlie lords made 
several alterations in undoubted money-bills, to which the 
commons did not object. But in KiGl, the lords having 
sent dmvn a bill for paving the streets of Westminster, to 
which they desired the concurrence of the commons, the lat- 
ter, on reading the bill a first time, observing that it went 
to lay a charge upon the people, and conceiving that it was 
a privilege inherent in their house that bills of that nature 
should be first considered there,” laid it aside, and caused 
another to he brought m,t When this was sent up to the 
lords, they inserted a clause, to which the commons disagreed, 
as contrary to their privileges, because the people cannot have 

* l fmd only one exception, 5 H. 8. so to be enacted and authorized by virtue 
c. 17., which was in the now common of this present parliament as in such cases 
form; Be it enacted by the king: our heretofore has been accustomed.” 
sovereign lord, and by the assent, &c. :|: Commons’ Journals, 24. 29 July ; 

f In 37 H. 8. c. 25. both lords and I..ords’ .Journals, 30 July. See also 
commons are said to grant, and they pray Hatsell’s Precedents, hi. 100. for this 
that their grant '‘may be ratified and subject of supply, 
confirmed by his majesty’s royal assent. 
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any tax or charge imposed upon them, but originally by the 
lioiisc of commons. The lords resolved this assertion of the 
coiniiions to be agaiiist the inherent privileges of the house 
of peers ; and mentioned one precedent of a similar bill in 
the reign of ^lary, and two in that of Elizabetli, wliicli had 
begun with them. The present bill was defeated by the un- 
willingness of either party to recede ; but for a few years 
after, though the iioini in (|uestioii was still agitated, instances 
occur where the commons suffered amendments in what were 
now^ considered as money-bills to pass, and others where the 
lords receded from them rather than defeat the proposed 
sneasure. In April 1671> however, the lords having reduced 
the amount of an imj^osition on sugar, it was resolved by the 
otlier house, “ T!ia.t in all aids given to the king by the com- 
mons, the rate oi- tax ought not to be altered by the lords/’ 
Tliis hroiiglit on several conferences L'etween the houses, 
wherein tiie limits of the exclusive privilege claimed by the 
commons were discussed with considerable ability, and less 
heat tlian in the disputes concerning judicature ; but, as I 
cannot help tliinking, ^vith a decided advantage both as to 
precedent and constitutional analogy on the side of the peers, t 
If the commons, as in early times, had merely granted their 
own money, it would be reasonable that their house should 
liavc, as it claimed to have, a fundamental rigdit as to the 
matter, the measure, and the time.” But that the peers, 
subject to the same burthens as the rest of the community, 
and possessing no trifling proportion of tlie general wealtjj, 
sliould have no other alternative than to refuse the necessary 
supplies of the revenue, or to have their exact proportion, 


* They expressed this .strriiigc 

Altitude ill a resolution some years after, 
tljal all, aids and siipjilies to ills majesty 
in parliament are the. sole tiij't of the ann- 
•jno/ia. Pari. Mist. ,iO()5. A.s they did 
not mean to deny that the lords must 
concur in the hill, much less that they 
must pay their quota, this language seems 
indefensible. 

j- Lords’ and Commons’ Journals, 
April I7tli and 9.2d, 1679. Pari. Hist, 
iv, 480. ilatsell’s Precedents, iii, iOD. 
S68. 409. 

In a pamphlet by lord Anglesea, if I 
mistake not, entitled, “ Case stated of the 


Juri.sdiction of the House of I^ords in 
jioint of Impositions,” a vigorous 

and learned defence of the right of the 
lords to make alterations in money-bills, 
it is admitted that they cannot increase 
the rates; since that would he to originate 
a charge tin the people, which they can- 
not do. Rut it is even said in the year- 
book, 30 H. C., that if the commons grant 
tonnage for four years, and the lords re- 
duce the terms to two years, they need 
not send the hill down again. This of 
course could not be supported in modern 
times. 


o 2 
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\yitli all qualifications and circumstances attending tlieir grant, 
presented to them unalterably by the other house of parlia- 
ment, was an anomaly that could hardly rest on any other 
ground of defence than such a series of precedents as establish 
a constitutional usage; while, in fact, it could not be made 
out that such a pretension was ever advanced by the com- 
mons before the present parliament. In the short parliament 
of April 1640, the lords having sent down a message, re- 
questing the other house to give precedency in the business 
they were about to matter of supply, it had been Iiighly 
resented, as an infringement of their privilege ; and yh\ Pym 
was appointed to represent their complaint at a conference. 
Yet even then, in the fervour of that critical jieriod, tlie 
boldest advocate of popular privileges who could have been 
selected was content to assert that the matter of subsidy and 
suppl}^ ought to begin in the house of commons.* 

There seems to be still less pretext for the great extension 
The r‘ h commons to their acknowledged pri- 

ex^tendld vilcge of Originating bills of supply. The principle 
was well adapted to that earlier period when se- 
curity against misgovernment could only be obtained by the 
vigilant jealousy and uncompromising firmness of the com- 
mons. They came to the grant of subsidy with real or 
feigned reluctance, as the stipulated price of redress of griev- 
ances. They considered the lords, generally speaking, as too 
intimately united with the king’s ordinary council, -which 
indeed sat with them, and had nerhaps, as late as Edwai’d 
IIL’s time, a deliberative voice. They knew the influence 
or intimidating ascendancy of the peers over many of their 
own members. It may be doubted in fact whether tlic lower 
house shook absolutely and permanently, all sense of sub- 
ordination, or at least deference, to the uppei", till about the 
close of the reign of Elizabeth, But I must confess tliat, 
when the wise and ancient maxim, that the commons alone 
can empower the king to levy the people’s money, wasa[)plie(l 
to a private bill for lighting and cleansing a certain tou'n, or 
cutting dikes in a fen, to local and limited assessmeiits for 
local benefit, (as to which the crown has no manner of in- 
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terest, nor has any tiling to do with the collection,) there was 
more disposition shown to make encjroachrnents than to guard 
against those of othei’s. They began soon after the revolu- 
tion to introduce a still more extraordinary construction of 
their privilege;, not receiving from the house of lords any bill 
winch imposes a pecuniary penalty on offenders, nor permit- 
ting them ill ter the aiiplication of such as had been im- 
pose<l lielo^v.^ 

These restrictions upon the other house of parliament, 
Iiowever, are now become, in their onm estimation, tlie 
standing of tlic (^onimoiis. Several instiinces have 

occurred during' the last century, though not, I believe, very 
lately, when bills, chiefly of a jirivate miture, have been 
unanimously rejected, and even thrown over the table by the 
because tliey contained some pro\ision in which the 
lords had trespassed upon these alleged rights.t They are, 
as may be sa];>posed, very differently reg'arded in the neigh- 
bouring chamber. The lords have never acknowledged any 
furtlier privilege than that of originating bills of supply. 
But the good sense of both parties, and of an enlightened 
nation, who must witness and judge of their disputes, as ^vell 
as the natural desire of the government to prevent in the out- 
set any altercation that must impede the course of its mea- 
sures, have rendered this little jealousy unproductive of those 
animosities which it seemed so happily contrived to excite. 
The one house, without admitting the alleged privilege, has 
generally been cautious not to gi\^e a pretext for eagerly 
asserting' it ; and tlie other, on the trifling occasions ^vliere 

* The principles l;iki down i)y IlatscU of the commons. But surely they have 
are ; 1. That in bills of supply, tlie lords sometimes done so la practice, by return- 
can make no alteration but to correct iu-.^ a irioney- bill, or what the lower house 
vei’bfil mistakes. 2. That in bills, not of call one, amended ; and the commons 
absolute supply, yet imposing burthens, liavc had recourse to the evasion of tbrow- 
as turnpike acts, &c., the lords cannot ing out .sueli bill, and bringing in another 
alter the quantum of the toll, the persons with the aniendniciits inserted ija it • w'hich 
to manage it, See. ; but in other clau‘ies does not look very triiuvqihant, 
they may make amendinents. :5, That, t 'I'lielastinstancementionodby Hat- 
where a charge may indirectly bo thrown sell is in 1700, wiion the lords had 
on the people by a bilk tbe commtin.s amended a bill for regulating Warwick 
object to the lords making amenduients, gaol by changing the rate to be imposed 
d. That the lords cannot insert pecuniary from the landowners to the occupiers, iii, 
]iena,lties in a bill, or alter lluxse inserted 1:>I. i am not at present aware of any 
b}'’ the commons, iii. 137. He seems to .subsequent ca.se, but rather su.spect that 
boost that the lords during the ia.st cen- such might be found, 
tiiry have very faintly opposed the claim 

o 3 
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it has seemed, perhaps unintentional]}', to be infringed, has 
connnonly resorted to the moderate course of passing a fresh 
bill to the same effect, after satisfying its dignity by rejecting 
the first. 

It may not be impro[>er to choose the present occasion for 
’ a summary view of the constitution of both houses 
uliertouscof parliament under the lines of Tudor and Stuart. 
Tiklor.s and Of their earlier history the reader may find a brief 
and not, I believe, very incorrect account, in a work 
to which this is a kind of sequel. 

The number of temporal lords summoned by writ to the 
Aiu,on -nta- ])arliai 11011 ts of the house of Plaiitagenet was exceed- 
i^^g'ly various ; nor was any thing* more common in 
lords. fourteenth century than to omit those udio had 

previously sat in person, and still more their descendants. 
They were rather less numerous for this reason, under the 
line of Lancaster, vkon tlie practice of summoning those who 
were not hereditary jieers did not so much prevail as in the 
jireccding* reigns. Fifty-tliree names, however, appear in tlie 
parliament of 1454 , the last lield before the (commencement 
of the great contest between York and Lancaster. In this 
troublous period of above thirty years, if the whole reign of 
Edward IV. is to be included, the chiefs of niany powerful 
families lost their lives in the field or on tlie scaffold, and 
their lionours perished with them by attainder. Ne\v fami- 
lies, adherents of the victorious party, rose in their placve ; 
and soiTiotimes an attainder was reversed by favour ; so that 
the peers of Edwarers reign were not much fencer than the 
number I have mentioned. Henry VII. summoned liut 
twenty-nine to his first jiai’liament, iiKcluding some whose 
attainder liad never been judicially reversed ; a plain act of 
violence, like bis previous usurpation of the crown. In his 
subsequent parliaments the peerage v^as increased by fresh 
creations, but never much exceeded forty. The greatest 
number summoned Iiy Henry VIII. was fifty-one ; which 
continued to be nearly tlie average in the two next reigns, 
and was very little augmented by Elizabeth. James, in his 
thoughtless profusion of favour, made so many new creations, 
that eighty-two peers sat in his first parliament, and ninety- 
six in his latest. From a similar facility in granting so cheap 
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a reward of se^^'ice 5 and in some measure ])crl]taps from tlie 
])«di(*y of eoimteractiiig a spirit of opposition to the courts 
wliieh. many of the lords had begun to manifest, Cliar]e>s 
<*a]led no less than ou<^ hundred and seventeen peers to the 
pMirlianvent of 1G28, and one hundred and nineteen to that of 
Noveinixu' If) 10. i^hiny of these honours ’tvere sold by both 
tlu'se princes ; a disgraceful and dangerous practice, unheard 
of iji earlier times, by which the iprinccdv" jieerage of England 
iniglit liavo b(?en gradually levelled with the herd of foreign 
nobility. This has oct'asioiially, tlioiigli rarely, been vSus- 
]>ect(Ml since tlu*. restoration. In the parliament of l6‘6l, we 
iind one hundred and lliiiTy-nine lords smnmoiuid. 

The sjdrihial lords, who, tliough forming* anoth.er estate in 
jjarlium.ent, lanci always been so united with the temjjorality 
that tlio sulFniges of Itotli upon every question are told indis- 
tinctly aijd numerically, coiiiposed in general, before the 
reformation, a majority of the ujiper Iiouse ; though there 
Avas far more irregularity in the summonses of the mitred 
alhots and priors than tliose of the barons. But by the sur- 
render and dissolution of the monasteries, about thirty-six 
votes of the clergy on an average were withdrawn from the 
parliament j a loss ill compensated to them by the creation of 
five new bishoprics. Tlius, tlie number of the temporal peers 
being continually augmented, while that of the prelates was 
confined to tweiit 3 r-six, the direct influence of the church on 
the legislature ha>s become comparatively small ; and tliat of 
the crown, which, l)y tlie })ernicious system of translations 
and other means, is generally powerful witli the episcopal 
l)ench, lias, ii) this respect at least, undergone^ some diminu- 
tion. It is easy to perceive from this view of the case that 
the destruction of the inonastories, as tliey tlion stood, was 
looked upon as an indispensable preliminary to the reforma- 
tion ; 3!0 p(‘aceabl(! (’fibrts towards whicli could liave been 
tdrtH*tiia] ^rithout altering the relative proportions of the 
spiritual lunl temporal aristocracy. 

The Iiouse of bv>r(ls, during this jieriod of the sixteenth and 
se^■enteellth ceuturies, were not supine in rendering their 
collective and individual rights independent of the (to\vii. It 
becMme a fundamental principle, according indeed to ancient 
authority, tbougli not strictly ol>served in ruder times, that 
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every peer of full age is entitled to lus writ of summons at 
tlie beginning' of a parliament, and that the house will not 
proceed on business, if any one is denied it.'^ The privilege 
of voting by proxy, which was originally by special permis- 
sion of the king, became absolute, though subject to such 
limitations as the house itself may impose. The writ of 
summons, which, as I have observed, had in earlier ages (if 
usage is to determine that ^vhich can rest on iiothing but 
usage) given only a right of sitting in the parliament for 
which it issued, was held, about the end of Elizabetids reign, 
by a construction founded on later usage, to convey an in- 
liei'i table peerage, ndiich was afterwards adjudged to descend 
upon heirs general, female as well as male ; an extension 
whicl'i sometiiiK^s raises intricate questions of descent, and 
though no nuiterially bad consequences have flowed from it, 
is perhaps one of the blemishes in the constitution of parlia- 
ment. Doul>ts whetlser a peerage could be surrendered to 
the king, and Avlietlicr a territorial honour, of whicli hardly 
any remain, could be alienated along with the land on which 
it depended, -were determined in the manner most favourable 
to the dignity of the aristocracy. They obtained also an 
important privilege ; first of recording their dissent in the 
journals of the house, and afterwards of inserting the grounds 
of it. Instances of the former occur not unfrequently at the 
period of tlie reformation ; but the latter pi’actice was little 
kiiowm before the long parliament. A right that Cato or 
Phociou would lia^'e prized, though it may sometimes have 
been frivolously or factiously exercised! 

nic hous{> of commons, from tlui earliest records of its 
st.'itc of the i'<^gular existence in tbe f23d year of Ed^vard L, con- 
coxxnmm, sevcuty-four knights, or repi'eseutatives 

from all tlie counties of England, except Chester, Durliam, 
and Monmouth, and of a varying number of de})uties from 
the citi<is and boroughs ; sometimes in the earliest period of 
representation amounting to as many avS two hundred and 

■ S(|e the case of the earl of Arundel pleased to be sparing of writs of this 
in parliament of In one instance nature for tlie future. SOth Oct. JG6'7, 

the house took notice that a writ of sum- The king made an excuse that ho did not 
mons had been issued to the earl of know the earl was .much uirder age, and 
Mulgravo, he being under age, and would be careful lor tlic future.' 29th 
addressed the king that he would be Oct, 
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sixtjj Hoiiietiujes by the ROg'lig'erjce or partiality of the she- 
riffs ill oRrittiiig' plac'cs that had formerly returned nieinbersj 
to not more than two thirds of that luiinlier. New 
IjcnaHiglis. lunveverj as being gTowii into iinportaiice, upainm- 
or from some j5ri\ av.e motive's acquired tlie franchise 
of election; and at rla' a<-‘cerssii)n of Henry VIIL we find two 
linndred and twenty-fonr citizens ami burgesses from one 
hundred and e.h'V(‘n towns (Lomhni st'mling four), none of 
wh}(‘n have siiu'e intej’mitied tlieir jjrivilege. 

I innst so far conern* with tliose wliose genej-al jii'inciples 
as to tin* theory of parliamentary reform leavi^ me 
far la.bind, as to profess my opinion that tlie change oT 

wlticb aj)p(‘n'rs to haw*, taken })lace in the Englisli 
gxivernment towards ihr- end of the tliirteentli (‘cntury, was 
fmoKUHl u})on the maxim that all who possessed landed or 
moyeahle property ought, as fretmien, to be bound by no 
laws, and especially by no taxation, to which they had not 
consented tlirough their rejii'esentatives. If \\x". look at the 
constituents of a house of commons under Edward L or Ed- 
ward 11 L, and consider the state of landinl tenures and of 
commerce at that period, ^ve shall perceive that excepting 
women, who have generally been supposed capable of no 
political right but that of reigming, almost every one who 
contributed tonxirds tlie tenths of fifteenths granted by the 
parliament, might liave exercised the franclnse of voting foi' 
fliose wlio sat in it. Were we even to admit, that in corpo- 
rate boroughs the franchise may have been usually vested in 
the freemen rjitlun* than the inliahitants, yet tliis distinction, 
so im])ortaiit in later ages, was of little consequence at a time 
when all traders, that is, all who possessed any moveable jiro- 
perty worth assessing, helongxid to the former <*lass. 1 do 
not pretend tliut no one wus contributory to a stdisiily, 
who did not })(fssess a vote ; hut that the far greater portion 
was ](nh?d on those who, as freeliolders or burgesses, \v(!re 
reckoned in law to luive 1)een consmiting to its imposition. 
It would be (iiniciilt [irobably to name any to'wn of the least 
consideration in the fourteenth and fifteenth centuries, which 
did not, at sosne time or oilier, return members to parliament. 
This is so much the case, that if, in ninning our eyes along 
the map, we find any sea-port, as Suuderhiiid or Falmoiith, 
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or any iiiland town, as Leeds or Birmingham, which has 
never enjoyed tlie el(K*tive franchise, we may conclude at 
once that it lias emerged from obscurity since the reign of 
Henry VIIL^ 

Thoiigli scarce any considerable town, probably, was in- 
teiitionally left out, except by the slicriffs’ partiality, it is not 
to be supposed th(xt all boroiiglis that made returns were con- 
siderable. Several that are curreiitly said to be decayed, 
were never much better than at present- Some of these 
A\'ere tlni ancient demesne of the cronui ; the tenants of which, 
not being suitors to the county courts, nor voting in the elec- 
tion of knights for the si lire, were, still on tlie same principle 
of consent to public burthens, called upon to send their own 
representatives. Others reixdved tlie privilege along with 
tlieir charter of incorporation, in tlie liope that tlicy would 
tlirive more than proved to be tlie event ; and possibly, even 
in su(h early times, the idea of obtaining influence in the 
commons tlirougli the votes of tlieir burgesses might some- 
times suggest itself. 

That, amidst all this care to secure the positive right of 
representation, so little provision should have been made as 
to its relative efficiency, that the high-born and opulent gentry 
should have been so vastly out-numbered by peddling traders, 
tliat the same number of tn'o should liave been deemed suffi- 
cient for tlie counties of York and Rutland, for Bristol and 
(iatton, ai'c facts more easy to wonder at tlian to explain ; 
for though the total ignorance of the government as to the 
relative [population might be perhaps a sufficient reason for 
not making an attemjit at ecjualizatioii, yet if the represent- 
ation had been founded on any thing like a numerical principle, 
there would luive lieen no difficulty in redneing it to the pro- 
portion furnislied l)y tlie books of subsidy for each county and 
borough, or at least in a mule apjiroximation towards a more 
rational distribution. 

Henry VIII. gave a remarkable jiroof that no part of the 
Icingdom, subject to the English laws and parliamentary bur- 
thens, ought to vaint its representation, by extending the 

* Though the proposition in the text tions in the northern parts of England; 
is, I believe, generally true, it has occurred and that both Sheffield and Manchester 
to me sinesj that there are some excep- are among them. 
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right of to tlie wlufio of \V ales, the eoantii'S of Cliester 

and Mouniontls, Jiiul even the towns of Ber\\'ick and Calais. 
It niiglst be possible to trace the reason, why the county of 
Dinkain was ])assed. over. The attachnunit of those northern, 
parts to pojjory neeins as likely as any other. Thirty- thi'ec 
were tints added to the conunons. Edward VL created four- 
teen boroughs, and restored ten tliat had disused their privi- 
legtR 3Tary added t^^'enty-one, Elizal;etli sixty, and Janies 
tweut 3 ^-seviUi nienihers. 

TIu‘s<^ acc(‘ssi<)ns to the popular chamber of parliament 
after tlie reign of Henry TIL were by no means derived 
from a jirjpular prineijile, such as had iniliKRK'ed its eaihVu’ 
constitution. We may account perhaps on this ground for 
(Ik;, writs addressed to a very few towns, siicli as Westminster. 
But the design of that great influx of new memlu^rs from 
petty liorouglis, v liicli began in tlie short reigns of Edward 
and Mary, and contiiiU(;d under Elizabeth, must have been to 
secure the autliority of government, especially in tlie su(*eessive 
revolutions of religion. Five towns only in Cornwall made 
r(^turns at the accession of Edward VI. ; twenty-one at the 
death of Elizabeth. It 'will not be pretended that the wretched 
villages, which corruption and perjury still hardly keep from 
faniiiK^, were seats of commerce and industry in the sixteenth 
century. But the county of Cornwall was more immediately 
subject to a coercive influence, tlirougli the indefinite and op- 
pi’essive jurisdiction of the stannaiy court. Similar motives, 
if could discover the sticrets of those gONXiruments, doubt- 
lt\ss opcirated in most other cases. A siiglit difficulty seems 
to ha\'e lieen raised in lo63 about the introduction of repre- 
sentatives from eight new horoiighs at once by cliarters from 
the crown, but \vas soon ^va\XMl w'ith the eomjdaisarux! usual 
in those times. Many of the towjis which, had aliandoned 
tluur privilt^ge at a time when thev wer(‘ compelled to tlie 
payment of daily wagt^s to their meml)ers during tln‘ si^ssion, 
W(?re now desirous of recovering it, wlam that Inirtluui had 
ceased and the franc!, use liad be(!onje valuable. And the 
house, out of favour to pojudar rights, laid it do'wii in the 
reign of James L as a. priiH:i[)le, that every tovm, which has 
at any time returned members to parliament, is entitled to a 
writ as a matter of course. The speaker accoialingiy issued 
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writs to Hertford, Poinfret, Ilcliester, and some other places, 
on tlieir petition. Tlie restorations of boroughs in this man- 
ner, down to 1611, are fifteen in number. But though the 
doctrine that an elective right cannot be lost by disuse, is still 
current in parliament, none of the very nuiiieroiis boroughs 
^v\nvh have ceased to enjoy that franchise since the days of 
the three first Ed\rards, have from the restoration downwards 
made any attempt at retrieving it; nor is it by any means 
lilcely that they would be successful in the application. 
Cluirles L, whose temper inspired liim rather with a system- 
atic abhorence of jiarliaments than with any notion of ma- 
naging them by influence, created no new boroughs. The right 
indeed would certainly have been disputed, however frequently 
exercised. In iG/S the county and city of Durham, which 
liad strangely biHui unrepresented to so late an era, were 
raised by act of parliament to the privileges of their fellow- 
subjects/^ Aijout the same time a charter was granted to 
the town of Newark, enabling it to return t\vT‘) burgesses. 
It passed with some little objection at the time ; but four years 
after wards, after two debates, it was carried on the question, 
by 1^25 to 765 that by virtue of the charter granted to the 
town of Newark, it hath right to send burgesses to serve in 
jiarliament. t Notwithstanding this apparent recognition of 
the king’s prerogative to summon burgesses from a town not 
})r(uu*oos]y represented, no later instance of its exercise has 
occurred ; and it would unquestionably have been resisted by 
the commons, not, as is vulgarly supposed, because the act 
of union with Scotland lias limited the English members to 
f)13 (wliic]}. is not the case), but upon the broad maxims of 
exclusi\’e ])rivilege in ujatters relating to their own body, 
which the house was become powerful enough to assert 
ag'ainst the erruvn. 

It is doubtless a problem of no incoiisiderable difficulty to 
determine u^ith ])erfect exactness, by what class of persons 
tlie elective franchise in ancient boroughs was originally pos- 
FourdifS'.r- >'^4 iiot pcrliaps so much so as thecareless- 

some, and the artifices of others, have caused 
princii>ie. It to appear. The difterent opinions on this coii- 

^ 25 Car. 2. c. 9, A bill bad passed f Journals, 2(7tli Feb. and 20th March, 
the coramons in 1624 for the same eflect, 1676 -7. 
but failed through tlie dissolution. 
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troverted question 3 nay be 3*odiice(l to the four following' 
theses; — 1. The original right, as eiijoyed by boroughs 
nq)]’es('nted in the j)ar]ianients of Edward L, and all of hitcu' 
creation, Avhere one of a different nature has not been ex- 
pressed in the charter from wliich they derive the |)rivi]eg«e, 
was in tlie inhabitant householders resident in the borough, 
aiul priyi ng scot and lot; under those words including local 
rates, and jn'obaldy giuieral taxes. 2. Tho riglit spi'aijg from 
the ivnurv. of certain frethold lands or hin'gagcs w'itliin the 
Ijoreaig’h, and did not hehing to any hnt such tenants. 3. It 
was derived from charters of incorporation, and belonged to 
the cnnrmunity or freenien of the c'.-r-a-nit'c body. i. It did 
not ('Xtend to the generality of f3'eei>3en., but wa-^ limited to 
the governing part or ]inmi(*ipal magistracy. The acnad 
rig'lit of election, as fixed by determinations of the house of 
(“onnuons before 17725 connnittees under the Gren- 

ville act since, is variously grounded upon some of tliese four 
principal rules, each of which has been siibje<;t to subordi- 
nate modifications which |)rodiice still more complication and 
irregularity. 

Of these propositions, the first ivas laid down by a cele- 
brated committee of the house of commons in 1624, 
the chairman ivlierecff was seijeant Glain'Ilh^, and 
the members, as ap])ears by the list in the journals, 
tlie most eminent men, in respect of legal and constitutional 
knowl(Mlge, that wcu'e ever united in such a body. It is called 
by tliem tlie common-law right, and that which ouglit alw^ays 
te obtain, where jiroscriptive usage to the contrary cannot be 
shown. .But it has met whli very little fa^anir from tlie 
house of couimons since the restoration. The se(!ond lias 
the autliority of lord Holt in the <‘ase of Asliby and Wliins 
awl of some other la\vyi*rs who have tunu'd their attention 
to tin* suhjcMU. It countenances wl^at is called tlui riglit of 
hurgagi^ tenure ; the electors in boroughs of tliis descrijition 
being such as hold burgages or anciinit tenenKuits witliin the 
bo}'f)ngh. The next tlieory, wlii<h attaches the primary fran- 
cliise TO the fn^emen of <*or])orations, has on tlie whole been 
most r(M*eived in. nmdern times, if we look either at tln^ 
decisions of tlie pi'ojier tribunal, or tlie current doctrine of 
la\vyers. The last proposition is that of Dr. Brady, who in 
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a treatise of boroughs, written to serve the purposes of 
James IL, though not puhlislied till after the revolution, 
endeavoured to settle all elective rights on the narrowest 
and least popular basis. This work gained some credit, 
which its perspicuity and acuteness would deserve, if these 
were not disgraced by a perverse sophistry and suppression 
of truth* 

It does not appear at all probable that such varying and 
indefinite usages, as we find in our present represeiitatiou of 
boroughs, could have begun simultaneously, when they were 
first called to parliament by Edward L and his two next de- 
scendants. There wovUil have been what may be fiiirly called 
a common-huv right, even were we to admit that some va- 
riation from it may, at the very c('>mmencement, have occurred 
in particuhi]* ])laces. The earliest writ of summons directed 
the slierili’ to make a return from every borough within his 
jurisdiction, without any limitation to such as had obtained 
charters, or any rule as to the electoral body. Charters, in 
fact, incorporating towns seem to have been by no means 
common in the thirteenth and fourteenth centuries ; and 
though they grew more frequent afterwards, yet the first 
that gave expressly a right of returning members to parlia- 
inen was that of Wenlock under Edward IV. These char- 
ters, it has been contended, were incorporations of the in- 
habitants, and gave no power either to exclude any of them, 
or to aduiit iion-i’esident strangers, according to the prac- 
tice of later ages. But, however this may be, it is highly 
probable that the word burgess (burgensis), long before 
tlie elective franchise or the character of a corjioration existed, 
meant literally the free inhabitant householder of a borough, 
a member of its court-leet, and subject to its jurisdiction. 
We may, I belicNT, reject with confidence what I have 
reckoned as the. tlurd proposition : namely, that the elective 
franchise belonged, as of comm on right, to the freemen of 
corporations and still more that of Brady, whlcli few would 
be found to sujiport at the present day. 

There can, I should conceive, he little pretence for affect- 
ing to doubt, that the burgesses of Domesday-book, of the 
various early records cited by Madox and others, and of the 
writs of summons to Edward's parliament, were inhabitants 
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of tentMiUiiits ^vitliiu the l){>roiigh. But it may remain to be 
proved that any were (uitit]e<l to the privileges or raiilv of 
Irurgesses, v'lio held less than an estate of freehold in their 
pijssessioiis, TIic hurgage-tenure, of which we read in Lit- 
tleton, was (ividently freehold ; and it might be doubtful 
whether the lessees of dwellings for a term of years, whose 
iij teres t, in contemplation of law, is far inferior to a freehold, 
wci'e looked upon as suiTicieiitly doiniciled within the borough, 
to obtain the appellation of burgesses. It appears from 
Domesdra.v that the hiirgc-sses, long l.ieb.^re any incorporation, 
!udd lands in cv.nnmon ))e]ongiiig to their town ; tliey had 
also their guild or mark^t-lniuso, and vrere entitled in some 
pla<.*es to tolls juul customs. Tliese permanent rig'hts se(im 
naturally resti'aiiieu to those wlio p;?sses.soil an absolute pro- 
perty in tlie soil. Th(‘re can surely be no question as to mere 
tenants at will, liable to be removed fro]n their occupation at 
the jdeasure of the lord j and it is perhaps unnecessary to 
mention that the tenancy from year to year, so usual at pre- 
siuit, is of very recent introduction. As to estates for a term 
of yearvS, even of con side i'alde duration, tliey were ])robably 
not ancominon in the time of Edward 1. ; yet far out-num- 
bered, as I should conceives, by those pf a fi'eehbld nature. 
Whetlier these lessees were contributory to the uiicieiit local 
burthens of scot and lot, as well as to the tallag'es exacted by 
the king, and tenths afterwards imposed by parliament in 
res])ect of moveable estate, it vseems not easy to determine ; 
but if they were so, as appears more proliable, it was not only 
consonant to the principle, that no freeman should be liable 
to taxation witliout the consent of liis representatives, to give 
them a siuire in tlu^ general privileg’e of tlie borough, but it 
maybe inferred with suflicient evidence freun sevei'al records, 
that the privilege and the burthen were absolutely commensu- 
rate; men haviiig' been spiMually discharged from contributing 
to tallages, becaust? they did not pai'ticipate in the liberties 
of the liorough, and others being expressly declai'e<l subject 
to those impositions, as the ctnidition of their Iieing admitted 
to the rights of burgesses.'’^ It might laiwever be conjectured 
that a difference of usage between tiiose boroiiglis, \Adiere the 


*' Madox Firma, Biirgi, p. 270. et post. 
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ancient exclusive riglits of burgage tenants were maintained, 
and those where the equitable claim of taxable inhabitants 
possessing only a chattel interest received attention, might 
ultimately produce those very opposite species of franchise, 
^v]ncll we find in the scot and lot borough, and in those of 
burgage teniu'e. If the franchise, as we now denominate it, 
passsd in the thirteenth century for a burthen, subjecting the 
elector to bear his part in the jiayment of wages to the repre- 
sei]tati\7.i, tlie above conjecture will be equally applicable, by 
changing the words riglit and claim into liability.'^ 

It was according to the natural course of things, that' the 
mayors or l)a.ilifis, as returning officers, with some of the 
principal burgesses (especially where iiicorporating charters 
had given them a pre-eminence), would take to themselves 
the advantage of serving a courtier or neighhouring gentle- 
man, by returning hini to parliament, and virtually exclude 
the general class of electors, indilleia'nt to public matters, and 
witlnnit a suspicion that their individual suffrages could ever 
be worth purchase. It is certain that a seat in the commons 
^vas an object of ambition in the time of Edward IV., and I have 
little doubt tliat it ^vas so in many instances much sooner. 
But there existed not the means of that splendid corruption 
which has emulated the Crassi and Luculli of Rome. Even 
so late as L'>71? Thomas Long, a member for Westbuiy, 
confessed that he had given four pounds to the mayor and 


* The popular chrivacter of tlie cloc- 
livo franchise in early times has been 
inaliitairietl hy two writers of consiJerable 
rosc?arch aiui ability; Mr. Lu tiers. Re- 
ports of Election Crises, and Mr. ?vTere- 
wether, in his Sketeii of the History of 
Uoroughs and Report of the West Looe 
Case. The former writer Ikis tlie follow- 
injii; ob.servations, vol. i. p. 09. : — “ The 
ancient history of boroughs does not con- 
firjn the opinion above referred to, which 
Jon! chief justice Holt tlelivered in the 
case of I'Vshby v. White ; viz. that iniia- 
bitiints not incorporated cannot. send mem- 
l>ers to parliament but by pro.scription. 
For tliere. is good reason to believe that 
the elections in boroughs were In the 
beginning of representation popuhvr ; yet 
in the reign of Edward I. there were nor 
perhaps thirty corporations in the king- 


dom. 'Who then elected the members of 
boroughs not incorporated ? Plainly, the 
inhabitants or burghers [according to 
their tenure or situation] ; for at th.at 
time every inhabitant of a borough wa.s 
called a burges.s ; and Hobart refers to 
this usage in support of his opinion in tlie 
case of Dungannon. The manner in 
which they exerci.sed this right was the 
same as that in which the inliabitants of 
a town, at this day, hold a right of com- 
mon, or other such privilege, which many 
possess who are not incorporated.” The 
words ill brackets, which are not in the 
printed edition, are inserted by the author 
himself in a copy bequeathed to the Inner 
Temple library. The remainder of Mr. 
Luders’s note, though too long for this 
place, is very good, and successfully repel.s 
the corporatd theory. 
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Rjiotlier iH'rsoi! for liis retirrn. The elections were thus g*ene~ 
rally inanag'ed, not often perhaps by absolute bribery, but 
thr4)uo-h the iiiflueucc of the govenmieiit and of the iieigh- 
bourino'aj’isto<uTi<*y ; and while thefn^enieii of the corporation, 
or resicuuit houseJiolders, were f!*e<iuontly pernntted, for the 
sake of fonn, to eoiicur in the election, tliei’e were inany 
plcKTs wIuM'e the snirdler part of the nnHiicipal body, by what- 
(‘ver names distinguisluul, acquired a sort of prescriptiv’'e right 
t!ir<mgh an usage, of ivhicli it was too late to show the coni- 
ioencement.'^' 

It was [jcrceived, liowexau', liv the assertoi's of the popular 
«:‘ans{' nnder James L, tliat, by this narrowing of the (Sectoral 
franchise^, many bai'onghs were su]»jer*ted to the influence of 
the privy ('(umcil, which, by restoring the hons(‘hohh‘rs to 
their lt‘gi(imare riglits, would slr-:*ngdHm rlui iateresis of the 
country, lit.mce lord Coke lays it down in his fourth insti- 
tute, that if the king luwvly incorporate an ancient borough, 


' 'riio following passage frotn Vov/eli's 
treatise, on the ortler of the parliament, 
published in 1571, and rejirinted in 
Holingshed’s Chronicles of Ireland, (vi. 
345.) .seems to indicate that, at least in 
])rac‘tlce, tlio election was In tlie jirincipal 
or g(jverning l.)ody of the corporation. 

“ The sherifi’ of every comity, having re- 
ceived his writ, osight, forthwith tu send 
his precepts and sunnnons to the mayors, 
bailiffs, an<L head oflicers of every city, 
town corporate, borongis, and such places 
as have been acenst oinetl to send l)itr- 
ges.s'es within his county, tliai they do 
choose and elect among themselves two 
citizens for every city, and two burgesses 
for every boroogh, acc!?n!ing to tlseir old 
custom and usage. And tliese head orli- 
cers oug:ht. llicn to asseinhle themselves, 
atitf thv tiltivrmi-n aur! common coin/cil of 
every eiiy or iomn ; and t(» make choiec 
among tliemselves of two able and sufli- 
ciei.it men of every city or town, to serve 
for and in the said juirliunient.” 

Now, ifthe.se expve.vsi<.jns are accurate, 
it ccrta,iujy seems that, at this period, the 
great body of freemen or Inliabitants were 
not partakers in the exercise of tlieir fran- 
chise. And the following riassagc, if the 
reader will turn to it, wJ-erein Vowell 
adverts to the form of a county election, 
is .so differently worded in respect to the 
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election by the freeholders at large, that 
we may fairly ])i:l a literal construction 
upon the former. In point of fact, I have 
little doubt that elections in boroughs 
were for the most part very closely 
managed in the sixteenth century, and 
])robahh' much earlier. however, 

will not by any means decide the question 
of right. For wc know that in the reigns 
of Henry IV. and Henry V. returns for 
the great county of York were made by 
tlie })roxies of a few j>ccr.s and a few 
kniglits; and there is a still .more anoma- 
lous case in the reign of .Elizabeth, when 
a lady Packington sealed the indenture 
f(jr the county of V’orccster. C'arcw’s 
Hist, of Elections, pan ii. p. ‘2S‘2. But 
n»> one would p/rctend tlia.t the riglit of 
election was in these })ersons, or suiiposcd 
by any himian being to be so. 

j’he diflieulty to be got over by tho.se 
who defend the modern decisions of com- 
mittees is thi.s. We know that in the 
reigfi of .Lhlward I. nnjre tlian one hun- 
dred boroughs made retnrn.s to the writ. 
If most of these were not iticorporaled, 
nor had any Jildermen, capital hiirgcs.scs, 
aiul .so forth, l.)y whom were the elections 
made? Surely by the frccholder.s, or by 
the inliabitants. And if they were so 
made in the reign of Edwartl L, how has 
the franchise been re-strained afterwards? 
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wliicli before sent burgesses to parliament, and granteth that 
certain selected burgesses shall make election of the burgesses 
of parliament, Mdiere all the burgesses elected before, this 
charter taketli not away the election of the other burgesses. 
And so, if a city or borough hath power to make ordinances, 
tliey cannot make an ordinance that a less number shall elect 
burgesses for the parliament than made the election before ; 
for free elections of members of the high court of parliament 
are pi'o boiio publico, and not to be compared to other cases 
of election of mayors, bailiffs, &c. of coi*})orations/’'^ He 
adds, however, by original grant or by custom, a selected 
number of burgesses niay elect and bind the residue.” This 
restriiition was admitted by the committee over ^vhi<*h Glan- 
ville presided in But both they and lord Coke be- 

lieved the representation of boroughs to be from a date before 
what is called legal memory, tliat is, the accession of Richard L 
It is not easy to reconcile their principle, that an elective right 
once subsistingcould not be limited by any thing short of im- 
inemorial prescription, with some of their own determinations, 
and still less with those which have subsequently occurred, in 
favour of a restrained right of suffrage. There seems, on the 
whole, great reason to be of opinion, that where a borough is so 
ancient as to have sent members to parliament before any 
charter of incor})oration proved, or reasonably presumed to liave 
been granted, or wliere the word burgeiisis is used without 
any ttiijig to restrain its meaning in an ancient charter, the 
right of election ought to liave been acknowledged either in 
the resident ho].iseIiolders paying general and local taxes, or 
in su(.rh of tliem as possessed an estate of freehold within tlici 
borough. And v’hatever may have been the primary mean- 
ing of the ^^'ord bui’gess, it appears consonant to the popidar 
spirit of the English constitution that, after the possessors of 
leasehold interest became so numerous and opulent as to hear 
a \H>ry large share in the public burthens, they should have 
enjoyed commensurate privileges; and that the resolution of 
Mr. Glanviile’s committee in favour of what tlicy called the 


* 4 Insfe. 48. GlanvUIe, pp. 53. 6(7. election, is laid down in the same book, 
That no private agreement, or by-law of p. 17. 

the borough, can restrain the right of f Glanvilie’scaseof Bletehi!)gly,p. 33. 
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coiiiniOR-law rigiit should have been far more uniformly re- 
(•(‘iveil, and more (*<.?nsistcnii:ly acted upon, not merely as 
ag]‘eea1)1e to incxhvrn t]ief)ries of liberty, from which, some 
have intimated it to have sprung', but as grounded on the 
|)rlmirive spirit and intention of tlxe law of parliament. 

In the reign of Charles IL the house of commons seems 
to have become less favourable to this species of franchise. 
.But aft <n- tlu‘ revolution, when the struggle of parties was 
renewed every yc^ars tlironghoiit the kingdom, the rigiit 
of rh-'ctioii came mor{^ continually into (jviestion, and was 
treatfxl w'itli the g'r<5ssest ))artiality by tlic house, as subor- 
dinate to tin* main interests of th(‘ rival factions. Contrary 
dr^terniinations for tlie sole purpo.s(.‘ of serving tla;-so interests, 
as ea<h gr<v\v in its turn, more powerftd, freqriently occurred; 
and at this time an<h.mt rigiit of resident househohhu's 
seems tri liavt^ grown into disrepute, and given way to that 
of (‘orporations, sometimes at large, sometimes only in a 
rimited and very small number.* A slight chock was imposed 
on this scandalous and systematic injustice by the act S G. J2. 
c. \vhi(ii ren<l(5rs the last determination of the houses of 
commons con(*liisive as to the right of eleetiou.t But this 
enactment confirmed many decisions that cannot be reconciled 
with any senwilii^ ride. T!io same iniquity continued to pre- 
vail in cases beyond its pale ; the fall of sir Robert Walpole 
from jjower ^vas reckoned to be settled, wlien there appeared 
a small majority against him on the rigiit of election at 
(.Jliijuxudiam, a (juestioii not very logically connected witli the 


^ [ I incline to s^ispect that it would 
bo tbund on rosojuvli, in a plurality 

of in.stant'C's, Uu- toriys favourud the right 
oX re.sidojifs, either lioi.!.Si>]jc}ldei-.s c.t biir- 
tep.aiits., to the exchisloa oX frec- 
nu-n, who, beiiig "ai a great nieasiirc out- 
vs.iters, were less likely to be inllueneesl 
by the iieig'hbourhuit: g:entry. in ICJii.ti 
bill w'as brought in to di^irands^se the 
])oroug’!i <>{’ SUfckbridge for bribery. Hut 
the l>ur.'j,;esse.s pet itioned against it, de- 
daring theinselre.s resolvotl, for Ute fnttn'e, 
in ail uifiieulfc eases, to tlie gen- 

tlemen of ihe eouiity. Journals, 7th Feb. 
'i'hey by no Jiu'ans kept their word in 
the ne\t eeiilury ; no -iliiee having been 
more iiotoriou.sly veiiak Tlie bill \vas 
thrown out by a small majority; but the 


wiiigs seem to liave supported it, as far 
as w'c can judge by the tellers. Id. 
march fJO. — 18-IJ, j 

f This clause, in an act .imposing se- 
vere penalties on bribery, was inserted 
by the house of lords wntli the inshlious 
design of causing the rejection of the 
whole bill ; if the coimnons, as might be 
expected, should resent such an inter- 
fereiice w'ifh tlieir privileges. 'I’he mi- 
nistry accordingly endeavoured to excite 
this sentiment; but those who had in- 
troduced the bill very w.iseiy thought it 
better tosacrillce a point of dignity rather 
than lose so important a statute. It was 
liow'cver only carrieii by two voices to 
agree with the aniendiricnt. Fari. ilist. 
viii. 7o-l. 
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merits of Ins administration ; and the house would to this 
day have g:one on trampling on the franchises of their 
constituents, if a statute had not been passed through the 
authority and elo(picnce of Mr. Grenville, which has justly 
been known by his name. I shall not enumerate the parti- 
cular provisions of this excellent law, which, in point of time, 
does not fall within the period of my present work ; it is 
generally acknowledged that, by transferring the judicature 
in all cases of controvei-ted elections, from the house to a 
SAvorn committee of fifteen members, the reproach of par- 
tiality has been a good deal lightened, though not perhaps 
offaced.^ 


* These pages were first piibHslicd in ancient rights of election in boroughs a 
18‘i7. The Reform bill of 18S2 has of matter of merely historical interest, 
course rendered a disquisition on the 
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CHAPTER XIV. 

THE EEIGN OF JA3IES II. 


of the King — > Parlhimcnt of J 685 — Alng\^‘ In fen/ ion io rcjical ika 
j Acl Dercirnf ns .s.V A ;; of his Svhjcris — Prorogation of 

Pariimnent — ITisponsing Po.--:.' hy the Judges — Pcclcsinslirfd 

Coinndssion — .King*s Scheme of cstuOUshing Poperj/ — Disnnssal of Lord 
Poohester — - Prince of Orange alarmed — Plan ofscUing the Princess aside — 
Pejected hg the King — O cert ares of the eJnh'eouteHls to Prince of Orange — 
Declnralion for Lifjerti/ of Conseicncc — Addresses in favour of it — Xeir- 
modelling (f the Corporations — AjTair of Alagdatcn Cot lege — Infatuation of 
the King — His (Sdd ness towards Louis — Invitation signed to the Prince of 
Orange — Birth of Prince of JVaics — Justice and KecessUp of the Pevolntwn 
— Favourahle Circumstances attending it — Its salutari/ Conse(iucnccs — Pro- 
ceedings of the Convention — Ended ht/ the Elevation of William and Alary to 
the Throne. 


TiiJ*: great question that has been hrouglit forward at the 
end of tiio last chapter, concerning the riglit and usage of 
eletition in boroughs, was perhaps of less practical importance 
in tlie reign of Charles the Second than we might at first 
imagine, or than it might become in the present age. Who- 
ever miglit be the legal electors, it is undoubted that a great 
pr(^j)onderance was Aurtually lodged in the select body of cor- 
porations. It ^vas the knowledg'e of this that produced the 
corporation act soon after tlie restoration, to exclude the 
presbyteriaus, and tlie more violent measures of quo warranto 
at th<‘ end of ^Jharh^s’s reign. If by ])lacing creatures of the 
<;ourt in municipal offi<*us, or hy intimidating the formei- cor- 
porators through a[)|)relumsions of forfeiting' their common 
projxu'ry and lu(:rati\T^ jirivih^ges, what w'as called a loyal 
parliament could 1)e procured, the ])usiiu‘ss Of government, 
both as to supply and enac'tment or rojieal of laws, would be 
carried on far more smootlily, and witli less scandal than by 
their entire disuse. Few of those who assumed the name of 
tories were prejiared to sacrifice the ancient fundamental 
forms of the constitution. They tliought it equally necessary 
that a parliament sliould exist, and that it should Inive no 

t> 
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will of its own, or none at least, except for the preservatioi] 
of that ascendancy of tlie estaldished religioii which even their 
loyalty would not consent to surrender. 

It is not easy to determine n Janies IL had resolved 

Dc*i.^oi' to complete his schemes of arbitrary government by 
the king, setting aside even the nominal concurrence of the 
two houses of parliament in legislative enactments, and espe- 
cially in levying money on his subjects. Lord Halifex had 
given him niMcJi offence towards the close of the late reign, 
and was considered from thenceforth as a man unfit to be 
(iinployed, because in the cabinet, on a question whether the 
people of New England should be ruled in future by an as- 
sembly or l>y the absolute pleasure of tlie crown, he had 
spoken very freely against nnlimited monai’chy.'* James, in- 
deed, could hardly avoid jierceiving tliat the constant acqui- 
escence of an Englisli house of commons in the measures 
proposed to it, a respectiid abstinence fro.m all intermeddling 
with the administration of affairs, could never be relied upon 
or obtained at all, witliout much of that dexterous manage- 
ment and influence which he thought it both unwortliy and 
impolitic to exert. It seems clearly that he had determined 
on trying their obedience merely as an experiment, mid by no 
means to put liis authority in any manner within tl.)eir con- 
trol. Heiure lie took the hold step of issuing a proclamation 
f()i’ the payment of customs, whicli by law expired at the late 
king’s death and Earillon mentions several times, that he 


* Fox, Appendix, p. 8. 
t The legal method,” says Burnet, 
was to have made entries, and to have 
taken bonds for those duties to be paid 
when the parliament should meet and 
renew the grant.” Mr. Onslow remarks 
on this, that he should have said, the 
least illegal and the only justifiable me- 
thod. To w'iiieh the Oxford editor sub- 
joins that it was the proposal of lord- 
keeper North, while the other, which was 
adopted, was suggested by Jefferies. This 
is a mistake. North’s proposal was to 
collect the duties under the proclamation, 
but to keep them apart from the other 
revenues In the exchequer until the next 
session of parliament. There was surely 
little difference in point of illegality be- 
tween this and the course adopted. It 


wa.s allogtrd th.'it l.ho merchants, who had 
paid duty, would be injured by a tempo- 
rary* importation duty free ; and certainly 
it was inconvenient to make the revenue 
dependent on such a contingency as tlie 
demise of the crown. But this neither 
justifies the proclamation, nor the dis- 
graceful acquiescence of the next parlia- 
ment in it. 

The king was thanked in several ad- 
dresses for directing the customs to be 
levied, particularly in one from the 
bencher's and barristers of the IMiddle 
Teinjrlc. I.oiidon Gazette, March II. 
This was drawn by sir Ikirtholomew 
Shower, and presented by sir Humphrey 
Mack worth. Life of James, vol. ii. j). 1 7, 
The former was active as a lawyer in all 
the worst measures of these two reigns. 
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w as roso1\'(i<l to coiitinue in the possession of the revenue, 
Avlictluvr tlui parliunxMit should grant it or no. H(‘ was 
equally decided liot to .accept it for a limited time. This, as 
his priiK*ii)al ministers told tlie ambassador, would he to esta- 
blish the iie(*.essity of con\'oking jj-nriiainent from time to time, 
and tlnis to change tlie fonn of govenniient by rendering tlie 
king dependent upon it ; rather thrni which it would be better 
to come at oiu'e to the extremity of a dissolution, and main- 
tain tlie p(KSsession of tlie late king’s revcuiues by open force. ^ 
But th(‘ extraordinary conduct of this liouse of (‘ornmons, so 
unlik(‘ any that had met in England for tlie last century, ren- 
dered an}' exertion of vi<!']ene<? on tin's score <juite unnecessary. 
The lH‘haviour of that unhoaoured jiarliament, which iU.El 
its tw<^ sliort sessions in 1(>S5, thougli in a great parliament 
measure o^ving to the fickleness of the public mind 
and rapid ascendancy of lory principles (luring the late years, 
as well as to a knowledge of the king’s severer and vindictive 
temper, seems to confirm the assertion strongly made at the 
time w'ithin. its \valls, that many of the members had been 
unduly returned.t The notorious facts, indeed, as to thci 
forfeiture of corporations throughout the kingdom, and their 
re-grant under such restiictioiis as iniglit serve the purpose 
of the crowui, stand in need of no confirmation. Those who 
look at the debates and votes of this asscunbly, their large 
grant of a jxu'maneiit revenue to the annual aniount of two 
millioiis, rendering a frugal prince, in tinu^ of peace, entirely 
out of all dependence on his people ; their timid departure 
from a resolution taken to address the king on the only mat- 
ter for wliich they were regally solicitous, tlie enforcement of 
the p<Mial laws, on a sug'gestiou of his displeasiirct ; tlieir 

Yt‘t, after tlu‘ vovokui.jn, tlsoy both he- coiivokinf^ ]>nrliament. Id. y>. I S. Dal- 
tory patriots, and joaK»us asscTtors ryniplo, p. ]CX). 
of fvwjl'oai against, the govonmsent of Dairy m pie, p. Id iX TIu,' king rilliules 

’Willlani H i. .l>:irl51on, hou'ever, takes to this pussihility of a limited grant Mnth 
notlee that, tlnis illegal eonthmanec of the inueh resentment and threatening, in his 
revenue produced nuudn discontent. Fox*s speech on opening the session. 

A])peiidi?:, .'JO. And Roelie.ster told }jirn f Fox, Appendix, p, i>;3, Lonsdale, 
that Korlhand Halifax ^vouid have urged p. 3 . f Ralph, SoO. Evelyn, i, 56'i.] 
the king to call a parliament, in order to :j: For this curious piece of parlia- 
settle the reveiuie on a lawful basis, if ineiitary ineonsisteiicy, see Rcresby’s 
tliat resolution bad not been taken by jMc-molrs, p. lifk ; and Barillon in the 
himself. Id. p- ‘iO. The king thought Appendix to Fox, i>. 95. “ II s’est passe 
it necessary to apologiae to .IJarilion for uvant bier une chose da grancle conse- 

p ■ 4 ■' 
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bill entitled, for the preservation of his iinijesty’s person, full 
of dang'croas innovations in the law of treason, especially one 
most unconstitutional clause, that any one moving in either 
house of parliament to change the descent of tlie crown 
should incur the penalties of that offence ; their supply of 
700,000/., after the suppression of Moninoutlfs rebellion, 
for the support of a standing armyt; will be inclined to 
belie^T' that, bad Janies been as zealous for the church of 
England as his father, he would have succeeded in establish- 
ing a powej' so nearly despotic, that neither the privileges of 
parlianieiit, nor much less those of private men, would have 
stood in his way. The prejudice which the two last Stuarts 
had acquired in favour of the Roman religion, so often de- 
plored by thouglitless or insidious writers as one of the won’st 
constHpiences of their father^s ill fortune, is to be accounted 
rather among the most signal links in the chain of causes 


f]iicnct‘ clans la cliambre ])nftsc: il fut 
propose* le luatin que lii chainbro sc met- 
toit en coniite I’apres diner ])our con- 
sidercr la barangue du roy sur I’afTaire 
de la religion, et savoir ce qui devoit 
ctre ontenciu par le terme de rtUgioti 
proieatfintc. l/a resolution fut prise una- 
niinement, et sans contradiction, do fiiire 
line adresse an roy pour le prier de 
faire une ]»roc‘lnniation ])our I’oxccution 
dc-s loix coiitre tons les non-confbnnistes 
generalemeiit, e’est-a-dire, centre tons 
ceiix (p.ii ne sont pas onvertcniciit de 
regli.se Anglicanci cola cnlcrme Ic.s pre.s- 
bltericns et tons ]e.s sectaires, aiissi bicii 
qiie les catliolicjncs Uomaius. La malice 
dc cette resolution fut an.ssitofc reconiiu 
du roy d’Angleterre, et de .sc.s ininisfcrc.s ; 
le.s principaux de la chauilu’e bassefurent 
mandc.s, et ceux que sa niajeste llritan- 
niquG croit etre dans ses interets ; il leur 
fit une repriniande severe de s’etre lais.ses 
seduire et entraiiier a une resolution si 
flangereuse et .si pen adiui.ssible. Il leur 
deelara quo, si Ton per.sistoit a lui fiiire 
une pareille adresse, il repoiidroit a la 
eluimbro basse en tonnes si decisits ct si 
fermes qu’on ne retourneroit pas a lui 
faire une pareille adresse. La nianicrc 
doiit .sa majeste ISritannique s’explique 
prod u is it son effet hier niatin ; et Jc 
chambre basse rejeta tout d’une voix ce 
que avoit resolu en comite le jour 
aiiparayant.” 


The only man who behaved with dis- 
tinguished spirit in this wretched parlia- 
ment was one in whose political life there 
is little else to praise, sir EdAvard Sey- 
mour. He opposed the grant of the 
revenues for life, and .spoke strongly 
against the illegal practices in the elec- 
tions. Fox, 00. 03. 

* Fox, Appendix, p. 156. Provided 
always, and be it further enacted, that if 
any peer of this realm, or member of tlie 
house of comrnon.s, sliail move or propose 
ill either hou.se of parliament the disheri- 
son of the rightful and true heir of the 
crown, or to alter or change the descent 
or succession of the croivn in the riglit 
line; such offence .shall be deemed and 
adjudged high trea.son, and every per.sou 
being indicted and convicted of such, 
treason, shall be proceeded against, and 
shall suffer and forfeit as in other ca.ses 
of high trea.son mentioned in this act.” 

See what Lord Ijonsciale say.s, p. S., 
of this bill, which he, among others, con- 
trived to weaken by provisoes, so that it 
Avas given up. 

•f Pari. Hist 1372 . The king’s speech 
had evidently .shown that the supply was 
only demanded for this purpose. Hie 
speaker, on presenting the bill for settling 
the revenue in the former .session, claimed 
it as a merit that they had not in.serted 
any appropriating clauses, l^arl. Hist. 

1 359. 
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tlimiigh which a g-racious Providence has favoured the con- 
solidation of our lihcu'ties and welfare. Nothing- less than a 
motive more universally ojierating- than the interests of civil 
fri'cdom would liave stn)-ed the comjiliant spirit of this un- 
w(!rthy juii-liament, or rallied, for a time at least, the sup- 
port(n-s of indefinite ] iriirog-ative under a banner they ir.fi i.- 
ahhorred. We know that the king’s intention was tile habeas 
to obtain tlie rept^al of tlie luibeas corjRis ac^ a law 
■\\'!iip]) redcoiKMl as destructive of monarchy as the test 
was of the catholic rello*ioii.* And I see no reason to siip- 
|jos(‘ that he uT>{.ild lia\'e failed of this, had he not o'i\'(m 
alarm to his high-clnireh parliaiiieiit, by a premature maiii- 
festatikui of his design to fill the civil and military employ- 
ments wiih tlie professors of his own mode of faith. 

It lias been doulited by Air. Fox wlietlser James had, in 
tliis part of his reign, conceived the projects commonly im- 
puted to him, of o\’erthr()wing5 or injuring by any direct acts 
of power, tlie protestant estaUislmieiit of this kingdom. 
Neitlun* the (.‘Ojiious extracts from Barillon^s correspondence 
witli his own court, published by sir John Dalrymple and 
himself, nor the king’s own memoirs, seem, in his opinion, 
to warrant a conclusion that any thing farther was intended 
tluin to emaiH'ipate the Roman catholics from the severe re- 
strictions of die jieiial laws, securing the public exercise of 
their worslii}) from molestation, and to replace them upon an 
eijuality as to civil offices, by alirogating the test act of the 
lati^ reign, t We find nev<;rtlieless a remarkable convei’sation 
of die king himself Avutli die Fri'iscli ambassador, whicli leaves 
an impression on tluj mind that Jiis projects iv^eni already 
irreconcilable with that plc<lg(‘. of support he had rather 


ilcrcsljy, p, Il(). narilloii, in Fox’s 
pp. 3ii7 , aS;,c. “ Le tbu roi 
ot eohii-ci rn’ont soiivent 
dii, ijir 1.111 pcouvcruunu'iit lie pent siib- 
ssster ;uee line teUo lai,” .Dalrymple, 
3 >- I” 1 ; ... 

f This opinion has been well .sup- 
ported by i\Ir. Serjeant I ley wood (Yin- 
dieatioii oi’ illr. i'o.x’s Hintory, p. 

In some lew of Ilarillon’s letters to the 
kiiif? ol* 3 ’.ranee, he speaks of James’s in- 
tention eiabiir la religion calholicpie; but 
these perhaps might be explained by 
a far greater number of passage.s, where 


he .says only etablir le llbre exereiee de 
la religion catboiifnie. and by llie general 
tenor t>f bis eorre.^pondence. Hut though 
the primary object was toleration, I have 
n<j doubt but that they conceived dsi.s 
was to end in eslabiishment. See v/liat 
Harillon say.s, p. ; Though the legal 
rea.soniiig Ls false, a.s might lie expected 
from a foreigner, it must at all events 
be admitted that the coridiict of the king 
after the formation of the catholic junto 
in demonstrates an intention of 

overthro%ving the .Anglican cstablLsh- 
ment. 
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uiiatlvis(!dly to the Anglican church at his accession. 

This iiit{ir])r(‘tati(>n of his language is confirmed by the 
expressions used at the same time by Sinulerlaiidj which are 
mort5 unequivocal and point at the complete establisliment of 
the catholic religion.^^ The ijarticular care disidayed by James 
in this conversatioiij and indeed in so main' ■notorious ijistancesj 


to place? the army, as far as 

“ I] []c roy] me repondit a ce qiie 
je veiiois dc dire, qiie je coiinoissois 1g 
r.)iul de ses inteiilions pcjiir I’otabllsse- 
ment de la religion eatbollqiie; qu’il 
n’espevoit cn venir a i)Oi!l' <}ue par Fassist- 
anco de V. '.M.; que je voyois qu’il veiioit 
de tlonjK-r des einplois dans ses t.rou}>es 
aiKc catlioli(iiies aussi blen qu’aux pro- 
tes'aiis; (jue celte eji^alite iVichoit beuii- 
cniip de jjfeiis, runis ((u’i!. n’avoit pas laisse 
passer uno oeeasion si importante sans 
s’eu prevaloir ; ([u’il fernit de nienio a 
re}'a.rd cles clioses practicables, et qiie je 
voyois plus elair sur cela clans ses des- 
seins que ses proi)res ministres, s’en etant 
souvent; oiivort avec moi sans reserve,” 
p. 101. In a second conversation imme- 
diately afterwards, the king repeated, 
que je connoissois Ic fond dc ses des- 
seins, et que jo pouvois repondre que 
tout son i>ut etoit d’etablir la religion 
catlioliqjie ; qu’il ne jjcnlroit aiicune 
occasion de la faire . . . que pen a ])eu 
il va a son but, et que ce qu’ii fait pre- 
sentenient emjjovte necfcssairenient I’ex- 
ercice libre de la rdigioii catholique, qui 
se troiivera etribii avant qu’un aete de 
parlement I’autorise ; que jo connoissoi.s 
asse?: rAngleterre jjoiir savoir quo la pcjs- 
sihilite d’iivoh’ des emplois el: des chargc.s 
fera. plus de callioliques que la pennis.sion 
de dire des messes j)iil)li<}ues ; que co- 
j)en(iaiU il s’attendoit Cjue V. M. ne 
i’ahandonneroit pas,” p. 106*. 8un- 
derlaiid entered on th.e same subject, 
saying, Je ne sais pas si I’on voir eii 
France les dioses counne elies .sojit ic;i ; 
mais je dene ceux, qui les voyent de pres 
de ne ]jas connoitre quo le n>y mon 
maitre n’a rieu dans le cceur si avant <]ue 
renvic d’etablir la religion eatludioue ; 
qu’il lie pent meme, scion le bon sens ct 
la droite raison, avoir d’aiitre but ; que 
sans cela il ne sera jamais en surete, ct 
sera toujours expose au zele indiscret de 
ceux qui echaufleront les pcuples contre 
la catbolicite, tant qu’cdie ne sera pas 
pHutt pleinoment etablic ; ii y a une autre 


possible, in the command of 

elio.se eertaine, e’est que ce plan la ne pent 
ruussir que par un concert et une liaison 
elroite avec le roi votve maitre; e’est un 
projet (jui ne pent convenir qu’a lui, ni 
reussir que par Inl. Toute.s les autres 
])ul.s.sance.s .s’y op)>oseront ouverteiYient, 
ou le traver.scront sous main. On sait 
bieii ([ue ceia ne eonvient point au prince 
d'Orange ; niais s’il ne seia pas en etut 
de I’empecbtr si on vent se condnire en 
France comme il est necessaire, e’est-a- 
dire menagei* I’amitie du roy d’Angle- 
terre, et le contenir dans son projot. Je 
vois clairement I'apprehension que beau- 
coup dc gens ont d’une liaison avec la 
France, et les efforts qu’on fait pour 
I’affoiblir ; mais cela ne sera au pouvoir 
de per-sonne, si on n’en a pas envie ce 
France ; e’est sur quoi il faut que vous 
vouz expliquiez nettement, que vous 
fassicz connoitre que Ic roi votre maitre 
vent alder de bonne foi le roi d’Angleterre 
a etablir fermemeut la religion catbo- 
lique.” 

The word p/ns in the above passage is 
not in Dalrympie’s extract from this 
letter, vol. il part ii. 'pp. 171. 1$7. Yet 
for omitting this word Serjeant lley wijod 
(not having attended to Dalrympio) cen- 
sures Mr. Rose as if it had been done 
purposely. Vindic. of Fox, p. 15d. But 
tills is not quite judicious or equitable, 
since another critic miglit suggest that it 
was purposely interpolated. No one of 
common candour would, suspect thi.s of 
Mr. iA)x ; but his copyist, I presume, 
was not infallible. The word p/us is 
evidently incorrect. The catholic religion 
was not established at all in any possible 
sense; wluit room could there be for the 
comparative ? J\I. Mazure, who lia.s more 
lately perused the letters of Barillou at 
Paris, prints the ]>asKage without phs. 
Hist, de la llevoU ii. 36. Certainly the 
w'hole conversation here ascribed to Sun- 
derland points at something far beyond 
the free exercise of the Roman catholic 
religion. 
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<‘Rt!ioli< - Isas very much tlie ajspearauce of his looking 

towards the employment of force in overtln-owing tlse pro- 
testant olsm'ch, as vceil as tlse civil jsrivih'ges of his subjects. 
Yet he pri^hahly iUitej'tain.iMl confident hojses, in the outset of 
his reign, that he might not he driven to tliis p.eeessity, or at 
]«\ast should ojily lsa\'e occasion to restrain a fansitical ])Oj)ukice. 
Ih' eroui.;! rely on the intrinsic excellence of his own religion, 
and still more on the temptations that his favour u'oald Iiold 
out. For the rc‘j)eal of rhe t(‘st would not have [daced tlie 
two religirms on a fair level. Catludics, however littl(‘ <juali- 
fied, \voul(l have filled, as in fact tluy did uinhu* tlie dis})ensi]ig 
j.Kfwer, nn?st of tlie prineij^al stations in the i‘ourt, law, and 
arm v- The king told liarilhsn, he was well emough ac([ruiiiit(‘d 
wit]* England to he assured, that the admissihility to {fhice 
wonld make morc^ catlioli^'S tluna the right of saying mass 
juildiclv- There v^'as, <m tlu^ one hand, a jjiTvailing laxity of 
ju'inciple in tlu; Ingher ranks, and a corriqjt devotediiess to 
power for the sake of tlie enuduments it could dispense, wdiicli 
tnicouraged tlie ex])ectJitiou of such a nominal change in reli- 
gion as lunl ha|)pened in t!)e sixteenth century. And, on the 
other, iniKdi was hoped by the king from tlie church itself. 
He hatl separated fr<n,n her communion in conse([uence of the 
arguments nliich her own diAunes had furnished ; he had 
<ann’<‘rsed with !ueii bred in the school of Laud; and was 
slo\v to believe that tlic conchisions Avhich he had, not ])er]if!])s 
lUireasonahly, derive<l from tlie seiiii-protestant thecdogv of 
liis fatlier’s reign, wonld not ap]>ear ecjually irresistible to all 
minds, when free from the danger and obkxjny that had 
attended them. Tlius l>y a vohiiitary return of the cleroy 
and nation to the bosoju of tlie catholic clunadt, he liiight 
both ol^taiu an immortal renown, and secure Ins pi-ercjgative 
against that religious jeahmsy whi(*h had alvuiys bci^ii the 
aiinicnt of political factions,'^ Till this revolution however 

It is curious to remark that both protestaint, his encroach raents on the 
Jaiiics anil Ijijuis consiilevetl the re-esta- riglits of his subjects M-ouid not have 
Idishnient of the catholic religion and of been less than they ^v^‘rc, though not 
the royal fuitliority as chisoly connected, exactly of the same nature; huttlie main 
anil iK'irts of one ,e;rcat system. Barillon object of liis reign can hardly })e denied 
in Fox, Ap}>L*nd. 19. .'i7. Maziire, i. ?AG. to have been eitlier the full toleration, or 
jMr. Fox inaiinuins (liisl, p. iOi?. ) tliat the national estahlishnient of the church 
tlie great oliject of the i'ormer vras a!>so- of Rome Mr. Fox’s remark must, at all 
lute power rather than tlse intere.sts of events, be limited to the year iGao. 
popery. I)oubtles.s, if Janies had been a 
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could be brought about, he determined to court the church of 
England, wliose boast of exclusive and unlimited loyalty could 
hardly be supposed entirely hollow, in order to obtain the 
repeal of the penal laws and disqualifications which affected 
that of Rome. And though the maxims of religious toler- 
ation had been always in his mouth, he did not hesitate to 
] propitiate her with the most acceptable sacrifice, the persecu- 
tion of noii-coirPor^niijg ministers. He looked upon the dis- 
senters as men of republican principles ^ and if he could have 
made his bargain for the free exercise of the catholic worsliip, 
I see no reason to doubt that he would never have announced 
his general indulgence to tender consciences.'^ 

But James ha(l takcm too narrow a view of the mighty 
peo])le 'whom lie governed. The laity of every class, 
cl'mraLto the torv a’eutiemen almost enuullY with the ypresbv- 

tbo disiiosi- .•'V IT*’ *' 

tijj'jaoniis tenan artisan, entertained an inveterate aonorrence 
of the Romish superstition. Tlieir first education, 
tlie usual tenor of preaching, far more polemical than at pre- 
sent, tlie books most current, the tradition of ancient cruelties 
and conspiracies, rendered this a cardinal point of religion 
even '^vitli those who had little beside. Many still gave credit 
to the popish plot ; and with those who had been compelled 
to admit its general falsehood, there remained, as is frequently 
the case, an iiidefinite sense of dislike and suspicion, like the 


* Fox, iippendix, p. S3. Ralph, 859. 
The prosociitioii of Baxter, for what was 
called reflecting on the bishops, is an 
instance of tliis. State Trials, ii. d‘>L 
Notwithstanding James’s affected zeal for 
toleration, he did not scruple to congra- 
tulate Louis on the success of his very 
different mode of C(;nverting heretics. 
Yet I rather believe him to have been 
really averse to persecution ; though with 
true Stuart insincerity he chose to flatter 
his patron. Dalrymple, p. 177. A book 
by Claude, published in Holland, entitled 
“ .Plaintes des Protestans cruellemcnt 
opprim^s dans lo royanme de France,” 
was ordered to be burned by the hang- 
man, on the complaint of the French 
ambassador, and the translator and printer 
to be enquired after and prosecuted. 
Loud. Gazette, May 8. 1686. Jefferies 
objected to this in council as unusual; 
but the king was determined to gratify 
his most Christian brother. Mazure, ii. 


122. It is .said also that one of the rea- 
sons for the disgrace of lord Halifax w-as 
his speaking warmly about the revocation 
of the edict of Nantes. Id. p. 55. Yet 
James sometimes blamed this himself, so 
as to displease Louis. Id. p. 56. In fact, 
it very much tended lo obstruct bis own 
views for the establishment of a religion 
which had just sliov.-n itself in so odious 
a form. For tlii.s reason, though a brief 
was read in clmrches for tbe sufferers, 
special directions were given that there 
should be no sermon. It is even said 
that be took on liimself the distribution 
of the money collected for tlic refugees, 
in order to sto]) the subscription ; or at 
least that his interference had tliat effect 
The enthusiasm for the Frcncli protest- 
ants was such that single persons snb- 
.scribed 500 or 1000 jjounds; wliich, 
relatively to the opulence of the kingdom, 
almost equals any munificence of this age. 
Id. p. 123. 
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swell of Avrives after a storm, wliieli attached itself to all the 
ohjects of that caluniuy/^ This was of course enhanced by 
th(‘ insolent and. iiiiudicious coiilideiice of tlie iloinisli fiction, 
espei-ially tiie priests, in their deineanoiir, their lang’uag'e, and 
tludr puldications. Meanwliile a considerable change had 
been wrought in tlu^ doctrinal system of the Anglican church 
since tlie restorati^ni. The inen most (‘onspicuous in the 
reign of Charles IL for tlu'ir writings, and for tlieir argii- 
nunuative eloijuence in the pulpit, were of the class who had 
been <l<^nominated Laiitudiiiarian divines ; and while tliey 
maintaiiuKl the pnnciides of the Remonstrants in opposition 
to the school of ( V:l\'iu, wen? poo/crful and iiPiCCjuivocal sup- 
porters of the protestant cause against Romeo They niaih? 
none of tln^ dangerous concessions which liad shaken the faitli 
of the duke and duchess of Ak)rk, they regvett(?d the disuse 
of no superstitious ceremony, they denied not the OTie essential 
characteristic of the r<5formatioii, the right of private judg- 
ment, tliey avoided the mysterious jargon of a real presence in 
the LonFs Supper* Titus such an agreement between the 
two clmrches as had been projected at different times was 
become far more evidently impracticable, and the separation 
more bi’oad and defined.t Tliese men, as well as others who 
do not properly lielong to the sanu- class, were now distin- 
guished by their courageous and able defences of the reform- 


it is well k^own tliat the house of 
commons, in ]()85, would not pass the 
hill for reversing lord Stallbrd’s attainder, 
against wnicdi a few j)eers had entered a 
very spirited protest. .Pari. Hist. Iwhl. 
iiarillon says, this was parce {]ue dans 
k' preaiuhule W y a des mots inseres qiii 
semblcsit favoriser la religion catholique ; 
ccia st‘u! a retarde ia rehabilitation du 
cointe de Slalford dont tons ; ont d’accord 
a regard du fond.” Fox, .\jip, p. iiO. 
lint there was anotiun’ roas{;ii v/hicli might 
have weigiit. Starford had been convicted 
on tlie evidence, not only of Oates, who 
liad been iately /bund guilty of perjury, 
but of several other witnesses, especially 
Dugdede and Turberville. And these 
men had been brought lor^vard by the* 
governinont against h)rd Slsaftesbury and 
College, the latter of whom had been 
hanged on their testimony. Tlie reversal 
of Lord Staflbnl’s attainder, just as we now 
think it, would have been a disgrace to 


these crown prosecutions ; and a con- 
scientious tory would be loth to vote for 
it. 

f “111 all the disputes relating to that 
mystery before the civil wars, the cliurch 
of England protestisnt writers owned the 
real presence, and only abstracted from 
the 7nodus or manner of Clirist's body 
being present in the cueliarist, and there- 
fore thirst not say but it might be there 
by transubstaiitialloii as well as by any 
other \va^^ ... It was only of late years 
that such ])rinclp!es have crept into the 
cliurch of England ; which, luiving been 
blown into the parliament house, had 
raised continual tumults about religion 
ever since. Those unlearn etl and fanatical 
notions were never beard of till doctor 
Still ingfleet’s late invention of them, by 
which he exjiosed hiinselfto the lash, not 
only of the lloinan catholics, but to that 
of mail}' of the church of England con- 
trovertists too.” Life of James, ii. H6'. 
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atioiL Tlie victor ju in trie jndguHint of the nation, w^as wholly 
theirs. Rome had iiideed her proselytes, but such as it would 
have been inorc^ honourable to have wanted. The people 
heard sometimes with indignation, or rather with contempt, 
tliat an unprincipled minister, a temporising bisho}), or a 
li(x?ntious poet, had gone over to the sidle of a monarcli who 
made conformity with his religion the only certain patli to 
his favour. 

The slioi't per-iod of a four years’ reign may be divided by 
several distinguishing points of time, which make 
L-'kiriiaT' so many changes in the posture of government. 
Fr'omthe king’s acicession to the prorogation of par- 
liament on November 30. 1685, he had acted apparently in 
concurrence with the same party that had supported him in 
his brother’s reign, of wliich his own seemed the natural 
and almost undistinguishable contimiation. This party, which 
liad become incomparably stronger than the opposite, had 
greeted him with sucli unbounded professions'^', tlie temper 
of its representatives had been such in the first session of 
parliament, that a prince less obstinate than James might 
have expected to succeed in attaining an authority whicli the 
nation seemed to offer. A rebellion speedily and decisively 
cjiielled confirms ever)^ government ; it seemed to place his 
ou’u beyond liazard. Could he have been induced to change tlie 


Seo London Gazettes, IG85, passim ; 
the most rennivkabio are inser ted Jjy tlal})h 
and Ivonnet. 1 am sure the addresses 
Avhieli w-e have v'ilnessed in this age 
ainopg a jielglih'ouriijg peopie are not on 
the wiioie more fulsome and disgraceful. 
Addresses, hou’cver, of all descriptions, 
as we well know, arc generally the com- 
position of sfune zealous individual, whose 
expressions are not to be taken as entirely 
those otTlie subscribers. Still these are 
suiMeieiu to manifest the general spirit of 
the times. 

The king’s popularity at his accession, 
which all eontemporary writers attest, 
is strongly expressed by lord Lonsdale. 
“ The great interest he had in his brother, 
so that all applications to the king seemed 
to suceeed only as he liivoured them, and 
the general opinion of him to be a prince 
steady above all otliers to his word, made 
him at that time the most popular prince 
that had been known in England for a 


long time. And from men’s attempting 
to exclude him, tliey, at this juncture of 
time, made him their darling; no more 
was his religion terrible; his magnani- 
mous courage, and the hardships lie iiati 
undergone, were llse discourse ofall men. 
And .some rei)ons of a misunderstanding 
betwixt the I-Veiicli king and lii:n. occa- 
sioned originally by the marriage of the 
e-rary to tl-.e prince of Orange, in- 
du''!:':(;!:'d; 'juvad ahroet! ro amuse the 
ignorant, put men in hojjes of what they 
had long wished ; tliat, by a coPijunciion 
of Holland and Spain, &c. we might have 
been able to reduce France to the terms 
of the Pyrenean treaty, whicli was now 
become the terror of Christendom, xve 
never having had a prince for many ages 
that had so great a reputation for expe- 
rience and a martial spirit.” P. 3. Tins 
last sentence is a truly amusing contrast 
to the real truth. 
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order of Ills dcisig'ns, aiid accustoiii the people to a military 
forrt;', and to a. prerogative of dispensing* with statutes of 
teniji«>ral eoncern, before lie nieddicd too ostensibly with their 
religion, he ivould possibly liave gained lioth tlie objects of 
bis desire. .Even conversions to "popery might Isave been 
more frt'queut, if the grf>ss solicitations of tlie court had not 
made them <iishoiH>iiral)]e. But, ju'glectiiig the hint of a 
prudent ad\’is<^r, that the dr-ath of ^lonmonth left a far more 
dangerous enemy belund, he suffered a \ictory tliat might 
have inisunMi. him success to ins*pir(‘ an arn^gant confidence 
tlh-it LhI on to destruction. .i^Iast<ir of an army, aiul deter- 
miiU'Ml to l«*ep it on loot, he naturally tlioug.lit less of a good 
understanding with parlianunit/^ He luul already rejected 
the ])ro|)osition of enijdoying bribery among the members, 
an ex]f(*<lieMr very little <‘ongenial to his > temper 

and notions of government.t They were assemblei!, in his 
opinii.)!!, to testify the nation’s loyalty, and thankfulness to 
tbeii' gracious prince for not taking away their law's and 
liberties. But, if a factious spirit of o|)j)Ositioa should once 
prevail, it could not be his fault if he dismissed them till 
more becoming sentiments should again gain ground.t Hence, 


“ On volt qii'insen.slblemcnt les ca- 
tholic {la-s auront Ics arme.s a. !a main; 
e’est iin ctat !>icn cliUvrent dc ro|)]>res«ion 
oh ils etoient, et clout ic.s protestans zclt's 
ropoivent une grande mortification ; ils 
voyeiit bien cjue Ic roy cl’Anglclerre fera 
le restc ({uand il le poiirrn. La. levee des 
troiiifcs, (jui seront bicntotuomploUes, fait 
jnger <jue ie roy d’ Ajjgleterre vent cfrc 
en etat de .se laive obcii', et (le n’eire pas 
gi-nc par les loix qiil se tiouvcM’ont con- 
ivaires a ce qii’ii veut ctahlir.’' Uarillori, 
in .I’ox’s Ap]>endiv, 111. “ .11 me ].sar{sjt 
(lie says, June ‘A’>. ), (|U(‘ le my d’ Angle- 
tern; a ete fort aise d’avoir iiite ]>relex{e 
de lever des tronjje.s, et (jn'ii <.*roit (pte 
IVnireprise de M. lo due de Alonmoulh 
me servlra <jM a le rendre phis rnaltre de 
sons ]»ays.‘’ A.nd on July t-;0. ; "Le pro- 
jet dll my d’ Aiigleterre est d'aborn* en- 
tiereniei!!: les rniiice.s, dorit il a reetjunu 
rinntiliie et le danger en cette derniere 
occasion; (‘t do laire, s’il est po.ss'ibie. 
quo le parlement etabli.sse Ic fond destine 
pour Ifis milices a rontretien des troupes 
regiee.s. 'lout cela cliangc eiitieremenl 
i’elat de ce ))ay,s iei, et mcl les Angiois 


clans line condition bien diUVrento de 
celle oil ils ont ete jiisques a present. Ils 
le coniiolssent, et voyent 1)1 en (ju’uii roy 
de diirerente religion cjiic ccdle ciu pays, 
et (|ui se tronve arnii;, ne rein.'neera pa.s 
aisi'inent aiix. avantages que lui dorine la 
defaite des rebelle.s, et lo.s troupes qu’il a 
sur pied.” And afterwards: “ Lo roi 
d’Angleterre in’a dit que cjuoiipi'ii arrive, 
il coiiservera les troinpes .sur ipiecl, Cjuaiul 
menie ie iparlenient ne lui doimeroit pour 
les eiitrefenir. 'll connoit bien (jiic? Ie 
parlenient verra nial volont.iers cet eta- 
idlsseinent ; niitis il vi'ut et re as, sure du 
dedans de son ]>ays, et il emit, ne le pou- 
voir etre sans cola.” Daliyinple, Ld). 

no. 

+ Fox’s Apj). Dalryinph;, UtL 

I It hatl bei;n tlie inlention of SiJiidt.'r- 
iand and tlie otbers to dissolve parlia- 
ment, as soon as tlie revenue lor life 
should bo r.etlled, and to rely in future 
on ibe assistaneo «.*f France. Fox’s App. 
of!, wO. Mazure, i. -IfFJ. Ikil ibis was 
proveuted, partly by the sncklen invasion 
of Monrnoulii, wliich made a new session 
neees.saiy, and gave hope.s of a largo sup- 
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he did not hesitate to ju’orogue, and eventually to dissolve, 
the most com])liaiit house of commons that had been returned 
siiK^e his family liad sat on the throne, at the cost of 700 , 000 /., 
a grant of supply which thus fell to the ground, rather than 
endure any opposition on the subject of the test and penal 
laws. Yet, from the strength of the court in all divisions, 
it must seem not improbable to us that he mig'ht, by the 
usual means of management, have carried both of those 
favoiu'ite measures, at least through the lower house of par- 
liament. For the crown lost the most important division 
only by one vote, and had in general a majority. The very ad- 
dress about unqualified officers, which gave the king siudi 
offence as to l)i'ing on a prorogation, was worded in the most 
timid manner ; the liouse having rejected imanimously tlie 
words first inserted by their committee, requesting that his 
nujesty would be pleased not to continue them in their em- 
ployments, for a vague petition tliat he would be graciously 
pleased to giv(i such directions that no apprehensions or jea- 
lousies may remain in the hearts of his majesty’s good and 
faithful subjects.” 

The second period of this reign extends from the proroga- 
tion of parliament to the dismissal of the earl of liochester 
from the treasury in 168(). During this time James, exas- 
perated at the reluctance of the commons to acquiesce in his 
measures, and tlie decisive opposition of the church, threw off 
tlie half restJ'aint ho had impo.se<l on himself ; and showed 
plainly that, with a bench of jiulges to pronounce his com- 
mands, and ail army to enforce tliem, he would not suffer the 
imxkery of (constitutional limitations to stand any longer in 
his way. "Dvo important steps were made this year towards 

ply for the army; and partly by the to 138. In the Info of James, ii, 55., it 
unwillingness of the king of France to is .said that it was carried against the 
advance as mucli money a.s the Eugli.sli motion by oidy four voices; and this 1 
governinciit wanted. In fact the plan of find confirmed by a manuscript account 
continual prorogations answered as well, of the debates (Sloane iMSS. 1470), 

^ Journals, Nov, 14. Barillon says which gives tlie rmnibers 21 to 208. 
that the king answered this humble ad- The journal probably is mis-printed, as 
(Ire.ss, “ avee des marques de fierte et de the court and country parties were very 
colere sur le visage, qui faisoit assez con- equal. It is said in this mamiscript, 
noitre ses sentiraens.” Dalrymple, 172. that those wlio opposed the address op- 
See too his letter in Fox, 139. posed also the motion for requesting the 

A motion was made to ask the lords’ lords’ concurrence in it; but James re- 
coiicurrenee in this address, which, ac- presents it otherwise, as a device of the 
cording to the journals, was lost by 212 court to quash the proceeding. 
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tlu.‘ iK^couiplislnneiit of Ms clesi^rns, by the judgment of the court 
of king’s beiicb in tlie case of sir EcUvard Ilales, confirming 
tin* rigbt of tlie crown to dispense with the test act, and by 
tin* (rstuIdisImH'nl of the new ecclesiastical commission. 

Tile kings of England, if not immeinorially, yet from a 
very early era in. our records, have exercised a pre- nisponsin- 
rogativc* innjuestit.nied by parliriiiunit, and recognised prmedbytiio 
by courts (,)f justice, that of granting disjiensations 
from the pr(diibitions and penalties of particular laws. The 
huiguage of iuicient statutes was usually brief and careless, 
witli few of those attempts to regulate ].)rosp(iCtive contingei.!- 
cies, wlfuii, (*veii with our |)rerendc(l modern caution, are so 
often imperfi*.ct ; mid, as the sessions were never regular, 
sometimes intenT!pti*<l for several years, th(‘re ^vas a kind 
of necessity, or great convenience, in rUrriating oc(*asionally 
fr(jm the rigoui* of a general prohihitkin ; more often perhajis 
some motive of interest or partiality woidd iiuhice the cro^vn 
to infringe on the legal rule. Tins dispensing power, how- 
evitr, grew up, as it were, collaterally to the sovereignty of the 
legislature, wliich it sometimes ajipearcd to overshadow. It 
of course, asserted in large terms by counsellors of 
state, and too frequently by tbe interpreters of law. Lord 
Coke, before be bad learned the bolder tone of bis declining 
yc*ars, lays it down, that no a(:t of parliament can bind the 
king from any prerogative which is inseparable from his per- 
s(.>n, so that lie may not dispense with it by a nou-obtant(‘ ; 
such is his sovereign power to command any of his subjects 
to s(?rve him for the jiuhlic weal, whicli solely anil insejiarably 
is annexisl to his piTsou, and cannot he restrained by any acd. 
of parliament. Thus, although the statitte "23 IL (). c. 8. 
pro\ ides that all patents to hold tlu* office of sheriff for nion* 
than one year shall ho voiii, and even enacts that the king 
shai! not dispinisi* with it; y<^t it was lu.*hl by all the judges 
in the n‘ign of Henry VIL, that the king may grant such a 
paient fi?r a longer term on good grounds, whereof la* aloia* 
is the judge. So also the statutes which restrain the king 
from granting pariloiis in case of murum; have been Indd 
void ; and doubtless the constant praeth'A.* has been to dis- 
regard them.'^- 

* Coke, 12 Rop. 18. 
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This high and dangerous prerogative, nevertlieless, was 
subject to several limitations, wliicli none but the grosser 
flatterers of monarchy could deny. It vras agreed among 
lawyers that the king could not dispcuise vrith the common 
la\v, nor with any statute prohibiting that which was mahnu 
in se^ nor with any right or interest of a private person, or 
corporation.* The rules, however, were still rather compli- 
cated, the boundaries indefinite, and therefore varj-iiig ai'cord- 
ing to the political character of the judges. For }nany years 
dispensations had been confined to taking away such inca- 
pacity as either the statutes of a college, or some law of litthi 
consequence, perhaps almost obsolete, might happen to have 
created. But when a collusive action was brought against 
sir Edward Hales, a Roman catholic, in the name of his 
servant, to recover the penalty of 500/. imposed by the test 
act, for accepting the commission of colonel of a regiment, 
without the previous qualification of receiving tlie sacrament 
in the church of England, the whole importance of the 
alleged prerogative became visible, and tlie fate of the esta- 
blished constitution seemed to hang upon the decision. The 
plaiiiti.ff’s advocate, Northey, was known to have recei\’ed his 
fee from the other side, and was thence suspected, perhaps 
unfairly, of betraying his own cause t; but the chief justice 
Herbert sliowed that no arguments against this prerogative 
would have swayed his determination. Not content with 


* Vaugnan’s Ri^ports. Thomas v, Sor- 
rell, ‘3. [Lonls’ .M>iirnals, 29tli Dee., 
1666. The commons introduced the 
word ^ nuisance ’ into the Irish bill, in 
order to prevent the king’s dispensing 
with it. The lords did argue that it 
was an ill precedent, and that wdiicli will 
ever hereafter bo held as a way of pre- 
venting the king’s disiicnsation with 
acts, and therefore rather advise to pass 
the bill without that word, and let it go 
accompanied with a petition to the king, 
that he will not dispense with it, this 
being a more civil way to the king. 
They answered well, that this do imply 
that the king should pass their bill, and 
yet with design to dispense with it ; 
which is to suppose the king guilty of 
abusing them. And more, they produce 
precedents for it ; namely, that against 
new buildings, and about leather, when 


the word nuisance is used to the pur- 
pose ; and farther, that they do not rob 
the king of any right he ever had ; for 
he never had a power to do hurt to his 
people, nor would exercise it ; ami ihere- 
fore. liiore is no danger in the passing 
this bill, of imposing on his prerogative ; 
and concluded that they think they ought 
to do this, so as the people may really 
have the bencHt of it Avhen it is passed, 
&c. Tiie lords gave wa}' soon afrer- 
Avards.” Pepys’s Diary, Jan. 9. Ib'Gti-T. 
Clarendon speaks of this precaution 
against the disjiensing powers as deroga- 
tory to the king’s prerogative ; -‘divesting 
him of a trust that was inherent in liim 
from all antiquity.” Life of Clarendon, 
p. 380.] 

f Burnet and others. This hardly 
appears by Northey ‘s argument. 
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treating the question as one of no difficulty, he grounded his 
decision in favour of the defendant upon principles that 
would extend far beyond the immediate case. He laid it 
down that the kings of England were sovereign princes, that 
the laws of England were the king’s laws ; that it was conse- 
quently an inseparable prerogative of the crowm to dispense 
with penal la'ws in particular cases, for reasons of which it 
was the sole judge. This he called the ancient remains of 
tlie sovereign power and prerogative of the kings of England, 
wliich never yet was taken from them, nor could be. There 
was no law, he said, that might not be dispensed with by the 
supreme lawgiver (meraiing evidently the king, since the pro- 
position would otherwise be impertinent); though he made a 
sort of distinction as to those \\'hic]i affected the subject’s pri- 
vate right. But the general maxims of slavish churchmen 
and lawyers were asserted so broadly, that a future judge 
would find little difficulty in making use of this precedent to 
justify any stretch of arbitrary power. 

It is by no means evident that the decision in this parti- 
cular case of Hales, which had the approbation of eleven 
judges out of twelve, was against law.t The course of 
former precedents seems rather to furnish its justification. 
But the less untenable such a judgment in favour of the dis- 
pensing power might appear, the more necessity would mc'ii 
of reflection perceive of making some great change in the re- 
lations of the people towards their sovereign. A prerogative 
of setting aside the enactments of parliament, which in 
trifling matters, and for the sake of conferring a benefit on 
individuals, might be suffered to exist with little mischief, 
became intolerable when exercised in contravention of the 
very principle of those statutes Avhich had been provided for 
the security of fundamental liberties or institutions. Thus 
the test act, the great achievement, as it had l)een reckoned, 
of tlie protestant party, for the sake of which the most sub 
servient of parliaments had just then ventured to lose the 
king’s favour, became absolutely nugatory and ineffective, by 

^ State Trials, xi. 1165 — 1280. 2 The kin^ had privately secured this 

Shower’s Reports, 475. opinion of the bench in his favour before 

t The dissentient judge was Street ; the action %vas brought. Life of James, 
and Powell is said to have doubted, ii. 79. 
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a construction which the law itself did not reject. Nor was 
it easy to provide any sufficient remedy by means of parlia- 
ment ; since it was the doctrine of the judges, that the king’s 
inseparable and sovereign prerogatives in matters of govern- 
ment could not be taken away or restrained by statute. The 
unadvised assertion in a court of justice of this principle, 
which though not by any means novel, had ne^Tu- been 
advanced in a business of such universal concern and interest, 
may be said to have sealed the condemnation of the house of 
Stuart. It made the co-existence of an hereditary line, 
claiming a sovereign prerogative paramount to tlie liberties 
they had voudisafed to concede, incompatible witli the security 
or probable duration of those liberties. This incompatibility 
is the true basis of the revolution in 1688. 

But, whatever pretext the custom of centuries or the 
authority of compliant lawyers might afford for these dis})ens- 
ations from the test, no legal defence could be made for the 
Ecclesiastical ccclesiastical commission of 1686. Tlic high com- 
commission. court of Elizabeth had been altogether taken 

away by an act of the long parliament, wdiich w^ent on to pro- 
vide that no iieAv court should be erected wdth the like power, 
jurisdiction, and authority. Yet -the commission issued by 
James IL followed very nearly the words of tlmt wdiicli had 
created the original court under Elizabeth, omitting a few 
particulars of little moment.* It is not known, I believe, at 
Avliose sug'gestion the king adopted this measure. Tlie pre- 
eminence reserved by the commission to Jefferies, wdiose 
presence ^vas made necessary to all their meetings, and the 
violence \vith which he acted in all their transactions on record, 
seem to point him out as its great promoter ; thougli it is 
true that, at a later period, Jefferies seems to have perceived 
the destructive indiscretion of the popish counsellors. It dis- 
played the king’s change of policy and entire separation from 
that high-churcli party, to whom he was indebted for the 
throne ; since the manifest design of the ecclesiastical com- 

* State Trials, xi 1132. etseq. The Chester and Sunderland, and chief justice 
members of the commission were the pri- Herbert. Three were to form a quorum, 
mate Bancroft (who never sat), Crew and but the chancellor necessarily to be one. 
Spratjbishops of Durham and Rochester, Ralph, 929. The earl of Mulgrave was 
the chancellor Jefferies, the earls of Ro- introduced afterwards. 
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mission was to V;ridle the clergy, and silence the voice of pro- 
testant zeal. The proceedings against the bishop of London, 
and other instances of hostility to the established religion, are 
well known. 

Elated by success and general submission, exasperated by 
the reluctance and dissatisfaction of those on whom he had 
relied for an active concurrence with his desires, the king 
seems at least by this time to have formed the scheme of sub- 
verting, or impairing as far as possible, the religious 
establisliment. He told Barillon, alluding to the establishing 
ecclesiastical commission, that God had permitted 
all the statutes which had been enacted against the catholic 
religion to become the means of its re-establishment.* But 
the most remarkable evidence of this design was the collation 
of Massey, a recent convert, to the deanery of Christ Church, 
with a dispensation from all the statutes of uniformity and 
other ecclesiastical laws, so ample that it made a precedent, 
and such it was doubtless intended to be, for bestowing any 
benefices upon members of the church of Rome. This dis- 
pensation seems to have been not generally known at the 
time. Burnet has stated the circumstances of Massey’s pro- 
motion inaccurately; and no historian, I believe, till the pub- 
lication of the instrument after the middle of the last century, 
was fully aware of the degree in Avhich the king Lad tram- 
pled u])oii the securities of the established church in this 
transaction, t 

A deeper impression was made by the dismissal of 
Rochestei- from his post of lord treasurer ; so nearly 
consequent on his positive declaration of adherence 
to tlie protestant religion, after the dispute held in 
his presence at the king’s particular command, between di- 

* Miizurc, ii. ISO. college, they are obliged. There is also, 

f Henry Earl of Clarendon’s Papers, in the same book, a dispensation for one 
ii. 27 S. In Giitch’s Collectanea Curi- Sclater, curate of Putney, and rector of 
osa, vol. i. p. 287., ^ve find not only this Esher, for using the common ]U'ayer, Sic, 
licence to Massey, but one to Obadiah &c. Id. p. 290. Tliese are in May, 168G, 
Walker, master of University College, and subscribed by Powis, tlie solieitor- 
and to two follows of the same, and one general. Tlie attorney-generiiJ, Sawyer, 
of Brazen-nose College, to absent them- bad refused ; as wc learn, from Rerc.sby, 
selves from church, and not to take the p. 133., the only contemporary writer, 
oaths of supremacy and allegiance, or do perhaps, who mentions this very remark- 
any other thing to which, by the laws able aggression on the established 
and statutes of the realm, or those of the church. 
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vines of both persuasions, that it had much the appearance of 
a resolution taken at court to exclude from the high offices 
of the state all those who gave no hope of conversion.'^ 
Clarendon had already given way to Tyrconnel in the govern* 
ment of Ireland ; the privy seal was bestowed on a catholic 
peer, lord Arundel 5 lord Bellasis, of the same religion, was 
now placed at the head of the commission of the treasury ; 
Sunderland, though he did not yet cease to conform, made 
no secret of his pretended change of opinion j the council 
board, by virtue of the dispensing power, was filled with 
those who would refuse the test; a small junto of catholics, 
with father Petre, the king’s confessor, at their head, took 
the management of almost all affairs upon themselves t; men, 
whose known want of principle gave reason to expect their 
compliance, were raised to bishoprics ; there could be no 
rational doubt of a concerted scheme to depress and discoun- 
tenance the established church. The dismissal of Rochester, 
who had gone great lengths to preserve his power and emo- 
luments, and would in all probability ha\'e concurred in the 
establishment of arbitrary power under a protestant sove- 
reignty may be reckoned the most unequivocal evidence of 


* The catholic lords, according to 
Barillon, had represented to the king, 
that nothing could bo done with parlia- 
ment so long as the treasurer caballed 
against the designs of his rnajcsty. 
James promised to dismiss him if he did 
not change his religion. Mazure, ii. 170. 
The queen had previously been rendered 
his enemy by the arts of Sunderland, 
who persuaded her that lord and lady 
Rochester had favoured the ting’s inti- 
macy with the countess of Dorchester, 
in order to thwart the popish intrigue. 
Id. 149. “ On voit,’^ says Barillon on 

the treasurer’s dismissal, “ que la cabale 
catliolique a entiereinont provalu. On 
s’attcndoit depuis quelqiie temps a ce qui 
est arrivd au comte de Rochester ; mais 
I’execution fait encore une nouvelle im- 
pression sur les esprits.” P. 181. 2 
f Life of James, 74. Barillon fre- 
quently mentions this cabal, as having in 
effect the whole conduct of affairs in 
their hands. Sunderland belonged to 
them ; but Jefferies, being reckoned on 
the protestant side, had, I believe, very 
little influence for at least the two latter 


years of the king’s reign. Les aflaires 
de ce pays-ci,” says Bonrepos, in 1686“, 
ne roulent a present que sur la reli- 
gion. Le roi cst absolument gouverno 
par les catholiqucs. My lord Sunder- 
land ne se maintient que par ccux-ci, et 
par son devouement a faire tout ce qu’il 
croit ctre agrcable sur ce point. 11 a le 
secret des affaires de Rome.” jMazure, 
ii. 124. ‘‘ On feroit ici,” says Barillon, 

the same year, ce qiic on fait en 
France,” [that is, I suppose, dragonner 
et fusilier les her6tiqucs] -‘si I’cn pouvoit 
esperer de reussir.” P. J27. 

I Rochester makes so very bad a 
figure in all Barillon’s correspondence, 
that there really seems no want of can- 
dour in this supposition. He v.'as evi- 
dently the most active co-operator in the 
connexion of both the brothers with 
France, and seems to have had as few 
compunctious visitings, where the church 
of England was not concerned, as Sun- 
derland himself. Godolphin was too 
much implicated, at least by acquiescence, 
in the counsels of this reign ; yet we find 
him suspected of not wishing “ se passer 
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the king’s intentions ; and from thence we may date the de- 
cisive measures that were taken to counteract them. 

It was, I do not merely say the interest, but the clear 
rig-ht and bounden duty, of the prince of Orange, to 
vv'atcii over the mteriml politics or Jiiiiglanch on ac- 
count of tJie near connexion which his own birth 
and his marriage with the presumptive heir had created. He 
was never to be reckoned a foreigner as to this country, which, 
even in tlie oi’dinary course of succession, he might be called 
to govei'in From the time of his union with the princess 
j^Iary, he was the legitimate and natu]*al ally of the whig 
party ; alien in all his sentiments from liis two uncles, nei- 
ther of whom, especially James, treated him with much 
regard, on account merely of his attachment to religion and 
-iberty, for he might have secured their aftection by falling 
into their plans. Before such differences as subsisted be- 
tween these personages, the bonds of relationship fall asunder 
like flax ; and William would have had at least the sanction 
of many precedents in history, if he laid employed his influ- 
ence to excite sedition against Charles or James, and to 
thwart tlieir administration. Yet his conduct appears to 
have been merely defensive ; nor had he the remotest con- 
nexion with the violent and factious proceedings of Shaftes- 
bury and his partisans. He played a very dexterous, but 
apparently very fair, game throughout the last years of 
Charles ; never losing sight of the popular party, through 
whom alone he could expect influence over Ihigland during 
the life of his fatlier-in-law, while he avoided any direct rup- 
ture with the brothers, and every reasonable pretext for tlieir 
taking' olfence. 

It has never been established by any reputable testimony, 
though perpetually asserted, nor is it in the least degree pro- 
bable, that William took any share in prompting the invasion 
of Monmouth.* But it is nevertheless manifest that he 


entiiii'ernent cle parlement, et a rompre 
nettement area Je prince crOi'ange.” 
Fox, Appeiul. p. 60. 

If Rochester iiad gone over to the 
Romanists, many, probably, would have 
foiiowed : on the other hand, his steadi- 
ness retained the wavering it was one 

n 


of the first great disappointments with 
which the king met. Rut his dismissal 
from the treasury created a sensible alarm. 
Balrymple, 17.9. 

* Lord Dartmouth wrote to .say that 
Fletcher told him there were g<) 0 {£ 
grounds to suspect that the prince, un- 
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derived the greatest advantage from this absurd rebellion and 
from its failure ; not only, as it removed a mischievous ad- 
venturer, whom the multitude’s idle predilection had elevated 
so high, that factious men would, under every government, 
have turned to account his ambitious imbecility ; but as the 
cruelty with which tins unhappy enterprise was punished 
rendered the king odious*, while the success of his arms 
inspired him with false confidence, and neglect of caution* 
Every month, as it brought forth evidence of James’s arbi- 
trary projects, iuci’eased the number of those who looked for 
deliverance to the prince of Orange, either in the course of 
succession, or by some special interference. He had, in fiict, 
a stronger motive for watching the councils of his father-in- 
law than has generally been known. The king was, at his 
accession, in his fifty-fifth year, and had no male children 5 

(lerhand, encouraged the expedition, with deavoured to lay the entire blame of 
dci<igii to ruin the duke of VIonmoiith ; these cruelties on JeO-eries, and to repre- 
and tins Dalryinple believes, p. 136. It is sent the king as ignorant of them. Koger 
needless to observe, that such subtle and North tells a .story of his brother’s inter- 
hazardous policy was totally out of Wil- ference, which is plainly contradicted by 
liam’s character : nor is there much more known dates, and the falsehood of which 
reason to believe what is insinuated by throws just suspicion on his numeroiiH 
James himself (Maepherson’s Extracts, anecdotes. See State Trials, xi. 303. 
p. 144. Life of James, ii. 34.), that But the king speaks with apparent appro- 
Sunderland had been in secret corre- bation of what ho calls Jefreries’s cam* 
spondence with iVIonmouth ; unless in- paign, in ’writing to the prince of Orange 
deed it were, as seems hinted in the latter ( Dalrymple, 165.); and I haveheardtUut 
work, vrith the king’s kno'wledgc. there are extant additional proofs of his 

* Tlie number of persons \vho suf- perfect acquaintance with the details of 
fered the sentence of the law, in the those assizes : nor, indeed, can he he sup- 
famous western assize of Jeffei’ics, has posed ignorant of tliem. Jefferies himself, 
been differently stated ; but according to before his death, declared tliat lie had not 
u list in the Harleian Collection, n. 4689, been half bloody enough for him by 
it appears to be as follows : at VrinclK-s- whom he was employed. Burnet, 651. 
ter one (Mrs. Lisle) executed ; at Salis- (note to Oxford edition, vol. iii.) The 
bury, none ; at Eorchc.ster, 74 executed, king, or his biograjmer in his behalf, 
.171 transported; at Exeter, 14 executed, makes a very awkw-ard apology for the 
7 transported ; at Taunton, 1 44 executed, execution of major Holmes, %vhich is 
284 transported; at Wells, 97 executed, shown by himself to have been a gross 
393 transported. In all, .330 executed, breach of faith. Life of James, ii. 43. 
855 transported ; besides many that were It is unnecessary to dwell on what 
left in custody for want of evidence. It maybe found in every history ; the trials 
may be observed, that the prisoners sen- of Mrs. Li.sle, Mrs. Gaunt, and alderman 
tenced to transportation appear to have Cornish ; the former before Jefferies, the 
been made over to some gentlemen of two latter before Jones, his successor as 
interest at court; among others to sir chief justice of K. B-, a judge nearly as 
Christopher Musgrave, who did not blush infamous as the former, though not alto- 
to beg the gi*ant of their unfortunate gether .so brutal. Both Mrs. Lisle’s and 
countrymen, to be sold as slaves in the Cornish’s convictions were without evi- 
colonies. dence, and consequently w'cre reversed 

The apologists of James II. have en- after the revolution. State Trials, vol. xi. 
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nor did the queen’s health give much enconi'ageinent to ex- 
pect them. Every dream of the nation’s voluntary return 
"to the church of Rome must have vanished, even if the con- 
sent of a parliament could he obtained, wliich was nearly vain 
to think of; or if open force and the aid of France should 
enable James to subvert the established religion, what had 
the catholics to anticipate from his death, but that fearful re- 
action which had ensued upon the accession of Elizabeth ? 
This had already so much disheartened the moderate part of 
their body that they were most anxious not to urge forward 
a change, for which the kingdom was not ripe, and ^rbich 
so little likely to endure, and used their influence to pro- 
mote a reconciliation between the king and prince of Orange, 
contenting themselves with that free exercise of their worship 
which was permitted in Holland.'^ But the ambitious priest- 
hood who surrounded the throne had holder projects. A 
scheme was formed early in the king’s reign, to exclude the 
princess of Oiimge from the succession in favour of of set- 
her sister Anne, in the event of the latter’s conver- princess 
sion to the Romish faith. The French ministers at 
our court, Barillon and Bonrepos, gave ear to this hardy in- 
trigue. They flattered themselves that both Anne and her 
husband were favourably disposed. But in this they were 
wholly mistaken. No one could be more unconquerably fixed 
in her religion than that princess. Tlie king himself, reje'cted by 
when the Dutch ambassador. Van Citers, laid be- 
fore him a document, jirobably drawn up by some catholics 
of his court, in which these audacious speculations v^ere de- 
veloped, declared his indignation at so criminal a project- 

admits very early in James's reign, that 
many of them disliked the arbitrary pro- 
ceedings of the court; “ils prdtcnclent 
etre bons Angiois, c’est-a-dire, ne pas 
dcsirer que le roi d’Aiigleterrc ote a la 
nation ses privileges et ses libertes.” 
Mazure, i. 404. 

William openly declared his willing- 
ness to concur in taking off the penal 
laws, provided the test might remain. 
Burnet, 694. JDalryinple, nS4. IMazure, 
ii. 216. 250. S ilG. James replied tliat he 
must have all or nothing. Id. 353. 


" Several proofs of this ajipear in the 
correspondence of Bai-illon. Fox, 1.35. 
jRazure, ii. 22. The nuncio, M. d’Adda, 
was a moderate man, and united with 
the moderate catholic peers, Bellasis, 
Arundel, and Rowes. Id. 127. This 
party urged the king to keep on good 
terms with the prinee of Orange, and to 
give way about the test. Id, 184. 255. 
They were disgusted at father Pelre’s 
introduction into the privy council ; 308. 
353. But it has ever been the misfor- 
tune of that respectable body to siiircr 
unjustly for the follies of a few. Barillon 
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It was not even in his power, he let the prince afterwards 
know by a message, or in that of parliament, according to 
the principles which had been maintained in his own behalf, 
to change the fiindameiital order of succession to the crown/^ 
Nothing indeed can more forcibly paint the desperation of the 
popish faction than their entertainment of so preposterous a 
scheme. But it naturally increased the solicitude of William 
about the intrigues of the English cabinet. It does not ap« 
pear that any direct overtures were made to the prince of 
Orange, except by a very few malecontents, till the embassy 
of Dykvelt from the States in the spring of I6S7. It was 
Overtures of Willium’s objcct to asccrtaiii, througli that minister, 
contSTtlfto the real state of parties in England. Such as- 
suraiices as he carried back to Holland gave en- 
couragement to an entei’prlse that would have been 
equally injudicious and iinn’arraiitable without tliem.t Danhy, 
Halifax, Nottingham, and others of the tory, as well as 
whig factions, entered into a secret correspondence with the 
prince of Orange ; some from a real attachment to the con- 
stitutional limitations of monarchy ; some from a conviction 
that, without open apostasy from the protestant faith, they 
could never obtain from Janies the prizes of their ambition. 
This must have been the predominant motive with lord 
Churchill, ivho never gave any proof of solicitude about civil 
liberty: and his influence taught the princess Anne to dis- 
tinguish her interest from those of her fatlier. It was about 
this time also that even Sunderland entered upon a mysteri- 
ous coinnmmcation with the prince of Orange ; but whether 
he afterwards served his present master only to betray him, 
as has been generally believed, or soTig'ht rather to propitiate, 
by clandestine professions, one who might in the course of 
events become such, is not perhaps what the evidence already- 
known to the world ^vill enable us to determine, t The 

* 1 do not know that this intrigue has temps on ne desespero pas de trouver des 
been brought to light before the recent moyens pour faire passer la eouronne 
valuable publication of M. Mazure. cer- sur la tete d’un heritier catholiqiie. 11 
tainly not with such full evidence- See faiit pour cela venir a bout de beaucoup 
i. 417.; ii, 128. IGO. 165. 167. 182. 188. les choses qui ne sont encore que coin- 
192. Barillon says to his master in one mencees.” 

i:)lace: — “ Cest une inaliere fort deli- f Burnet. Dairy mple. Mazuro. 
cate a traiter. Je saispourtant qu’onen f The correspondence began by an 
parle au roi d’Angleterre ; et qu’avec le affectedly obscure letter of lady Sunder- 
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apologists of James have often represented Sunderland’s 
treachery as extending back to the commencement of this 
reign, as if he had entered upon the king’s service with no 
other aim than to put him on measures that would naturally 
lead to his ruin. But the simpler hypothesis is probably 
nearer the truth : a corrupt and artful statesman could have 
no better j)ros])ect for his own advantage than the power and 
popularity of a g-overnment which he administered ; it was a 
conviction of the king’s incorrigible and infatuated adherence 
to designs which the rising spirit of the nation rendered ut- 
terly infeasible, an apprehension that, whenever a free parlia- 
ment should be called, he might experience the fate of 
Strafford as an expiation for the sins of the crown, which 
deteiTiiined him to secure as far as possible his own indem- 
nity upon a revolution that he could not have withstood.'^ 

The dismissal of Rochester was followed up, at no great 
distance of time, by the famous declaration for liberty Declaration 
of conscience, suspending the execution of all penal coJisciS.^^^ 
laws concerning religion, and freely pardoning all 
offences against them, in as full a manner as if c-ach individual 
had been named. He declared also his will and pleasure that 
the oaths of supremacy and allegiance, and the several tests 
enjoined by statutes of the late reign, should no longer be 
required of any one before his admission to offices of trust. 


land to the prince of Orange, dated 
March 7. 1687. Dalrymple, 1S7. The 
meaning, however, cannot be misunder- 
stood. Sunderland himself sent a sliort 
letter of compliment by Dykvelt, May 
28., referring to wlial that envoy had to 
communicate, Churehill, Nottingham, 
Rochester, Devonshire, and other.s, vi'rote 
also by Dykvelt. Halifax was in corre- 
spondence at the end of 1686. 

Sunderland does not appear, by the 
extracts from Barillon’s letters, published 
by M. Maziire, to have been the adviser 
of the king’s most injudicious measures. 
He was united with tlie queen, who had 
more moderation than her husband. It 
is said by Barillon that both he and 
Petre were against the prosecution of 
the bishops, ii. 4-18, The king himself 
ascribes this step to Jefferies, and seems 
to glance also at Sunderland as its ad- 


viser. Life of James, ii. 156. He. speaks 
more explicitly as to Jefferies in Mac- 
plierson’s Extracts, 151. Yet lord Cla- 
rendon’s Diary, ii. 49., tends to acquit 
Jefferies. Probably the king had nobody 
to blame but himself. One cause of 
Sunderland’s continuance in the apijarent 
support of a policy which he knew to be 
destructive was his poverty. He was in 
the pay of France, and even importunate 
for its money. Mfi7,urc,372. Dalrymple, 
270. ct post, Louis only gave him half 
what he demanded. Without the blinde.st 
.submission to the king, he was every 
moment falling; and this drove him into 
a step as injudicious as it was unprinci- 
l^led, his pretended change of religion, 
which was not publicly made till June, 
1688, though he had been privately re- 
conciled, it Is said, (IMazure, ii. 463.) 
more than a year before by father Petre, 
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The motive of this declaration was not so much to relieve 
the Roman catholics from penal and incapacitating statutes, 
(wdiich, since the king’s accession and the judgment of the 
court of king’s bench in favour of Hales, were virtually at an 
end,) as by extending to the protestaiit dissenters the same 
full measure of toleration, to enlist under the standard of 
arbitrary power those who had been its most intrepid and 
steadiest adversaries. It was after the prorogation of parlia- 
ment that he had begun to caress that party, who in the first 
montlis of his reign had endured a continuance of their 
persecution.* But the clergy in general detested the non- 
conformists hardly less than the papists, and had always 
abhorred the idea of even a parliamentary toleration. The 
present declaration went much farther than the recognized 
prerogative of dispensing with prohibitory stiitutes. Instead 
of removing the disability from individuals by letters patent, 
it swept away at once, in effect, the solemn ordinances of 
tlie legislature. There was, indeed, a reference to the future 
concurrence of the two houses, whenever he should think it 
convenient for them to meet'; but so expressed as rather to 
insult, than pay respect to, their author! ty.t And no one 
c.ould help considering the declaration of a similar nature just 
j)ublishe(l in Scotland, as the best commentary on the present. 
In tliat lie suspended all laws against the Roman catholics 
and moderate presbyterians, “by his sovereign authority, 
prerogative royal, and absolute power, ^’idiich all his subjects 
AV'ere to obey without reserve ; ” and its ^\'hole tenor spoke, in 
as unequivocal language as his grandfiither was accustomed 
to use, his contempt of all pretended limitations on his will, t 
Though the constitution of Scotland Vv'as not so well balanced 
as our own, it was notorious that the crown did not legally 
possess an absolute power in that kingdom ; and men might 
conclude that, when he should think it less necessary to ob- 
serve some measures with his English subjects, he would 
address them in tlie same strain, 

^ “This defectionof those his majesty he hoped to do it in such a manner as 
had hitherto put the greatest confidence not to disgust quite the churdi-ruau 
in [Clarendon and Rochester], and the neither.” Life of James, ii. 102. 
sullen disposition of the church of Eng- f London Gazette, March 18, mS7. 
land party in general, made him think it Ralph, 9-15. 

necessary to reconcile another j and yet | Ralph, Mazure, ii. 207, 
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Those, indeed, who knew by what course his favour was 
to be sought, did not hesitate to go before, and light Addresses in 
him, as it were, to the altar on which their country's 
liberty was to be the victim. Many of the addresses which 
fill the columns of the London Gazette in 1687, on occasion 
of the declaration of indulgence, flatter the king with asser- 
tions of his dis])eiising power. Tlie benchers and barristers 
of the Middle Temple, under the direction of the prostitute 
Shower, were again foremost in the race of infamy.'^ They 
thank him for asserting his oavii royal prerogatives, the 
very life of the law, and of their profession ; which preroga- 
tives, as they were given by God himself, so no power upon 
earth could diminish them, but they must always remain 
entire and inseparable from his royal person ; which preroga- 
tives, as the addressers had studied to know, so they %vere 
resolved to defend, by asserting with their lives and fortunes 
that divine maxim, d Deo rex\ d rege lexP\ 

These addresses, which, to the number of some hundreds, 
were sent up from every description of persons, the clergy, 
the non-conformists of all denominations, the grand juries, 
the justices of the peace, the corporations, the inhabitants of 
towns, in consequence of the declafation, afford a singular 
contrast to what we know of the prevailing dispositions of 
the people in that year, and of their general abandonment 
of the king’s cause before the end of the next. Those 
from the clergy, indeed, disclose their ill-lmmour at the un- 
constitutional indulgence, limiting their thanks to some pro- 
mises of favour the king liad used towards the established 
church. But as to the rest, we should have cause to blusli 
for the servile hypocrisy of our ancestors, if there were not 
good reason to believe that these addresses were sometimes 
the work of a small minority in the name of the rest, and that 


* [But these addresses from the Mid- 
dle and Inner Temple, we are informed 
by sir James Mackintosh, “ from recent 
examination of the records of those bo- 
dies, do not appear to have been voted 
by either. The former, eminent above 
others for fulsome servility, is tradition- 
ally said to be the clande.stine produc- 
tion of three of the benchers, of whom 


Cbaimcy, the historian of Hertfordshire, 
was one.’’ Hist, of James II. p. 177.] 
f London Gazette, June 0. 16'87. 
Shower had been knighted a little before, 
on presenting, as recorder of London, an 
address from the grand j ury of Middlesex, 
thanking the king for his declaration. 
Id. May 12. 
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tlie grand juries and the magistracy in general had been so 
garbled for the king’s purposes in this year that they formed 
a very inadequate representation of tliat great class from 
which they ought to have been taken.* It was however very 
natural that they should deceive the court. The catholics 
were eager for that security which nothing but an act of the 
legislatiire could afford ; and James, who, as well as his 
minister, had a strong aversion to the measure, seems about 
the latter end of the summer of I687 to have made a sudden 
change in his scheme of government, and resolved once more 
to try the disposition of a parliament. For this pm-poso, 
having dissolved that from which he could expect nothing- 
hostile to the church, he set himself to manage the election of 
another in such a manner as to ensure his main object, the 
security of the Romish religion.! 

“ His first care,” says his biographer limes, “ was to purge 
vmv mo<M- *^6 corporatioiis from that leaven which was in danger 
imIoKtiOTs. of corrupting the whole kingdom ; so he appointed 
certain regulators to inspect the conduct of several 
borough towns, to correct abuses where it was practicable, 
and where not, by forfeiting their charters, to turn out such 


* London Gazette of 16S7 and 268S, 
passiin. Ilaliih, 9-1(5. 068- These ad- 
dresses grew more ardent after the queen’s 
pregnancy became known. They were 
renewed, of course, after the birth of tlic 
pi'ince of Wales. But .scarce any ap- 
pear after the expected invasion was an- 
non need. Tiie tories (to whom add the 
dissenters) .seem to have thrown off the 
mask at once, and deserted the king 
whom they had so grossly flattered, as 
instantaneously as parasites on the stage 
desert their patron ou the first tidings of 
his mill. 

The dissenters have been a little 
ashamed of their compliance with the 
declaration, and of their silence in the 
popish controversy during this reign. 
Neal, 755. 76’S.; and see Biog. Brit, 
art. Alsop. The best excuses are, that 
they had been so harassed that it was not 
in human nature to refuse a mitigation of 
suffering almost on any terms ; tliat they 
were by no means unanimous in their 
transitory support of the court; and that 
they gladly embraced the first offers of 


an equal indulgence held out to them, 
the church. 

t The king, now finding thatnothing 
which had the least appearance of no- 
velty, thougli never so well warranted by 
the prerogative, would go down witli the 
people, unless it had the parliamentary 
stamp on it, re.solved to try if lie could 
get the penal law's and test taken off by 
that authority.” Life of James, ii. 134, 
But it seems by M. Mazure’s authorities, 
that neither the king nor lord Sunder- 
land wished to convoke a parliament, 
which -was pressed forward by the eager 
catholics, ii. 399. iii. 65. [Tlie proela- 
mation for a new parliament came out 
Sept. 21. 1688. The king intended to 
create new peers enough to insure the re- 
peal of the test, iWazure, iii. 81. ; but inti- 
mates in his proclamation that he w'oiild 
consent to lot Uoinan catholics remain 
incapable of sitting in the lower hon.se. 
Id. 82. llalph, 1010. But this very 
proclamation was revoked in a few 
days.] 
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rotten members as infected the rest. But in this, as in most 
other cases, the king had the fortune to choose persons not 
too well ciialifieri for such an employment, and extremely dis- 
agreeable to tlie people ; it was a sort of motley council made 
up of catholics and presbyteriaiis, a composition w’^hich was 
sure never to hold long together, or that could probably unite 
in any method suitable to both their interests 5 it served 
therefore only to increase the public odium by their too arbi- 
trary ways of turning out and putting in ; and yet those who 
were thus intruded, as it were, by force, being of the pres- 
byterian party, were by this time become as little inclinable', 
to favour the king’s intentions as the excluded members.” 

This endeavour to violate the legal rights of electors as 
well as to take away other vested franchises, by new modelling’ 
corporations through commissions granted to regulators,.was 
tlie most capital delinquency of the king’s government ; be- 
(*-;uise it tended to preclude any reparation for the rest, and 
directly attacked the fundamental constitution of the state, t 
But, like all his other measures, it displayed not more ill-will 
to the liberties of the nation than inability to overthrow them. 
The catholics were so small a body, and so weak, especially 
in corporate towns, that the whole effect produced by the 
regulators was to place municipal power and trust in the 
hands of the non-conformists, those jirecarious and uiifeithful 
allies of the court, whose resentment of past oppression, here- 
ditfiry attachment to popular principles of government, and 
inveterat(i abliorrence of p(>})ery, were not to be effaced by an 
unnatural coidition. Hence, thougli they availed tliemselves, 
and surely without rej)roach, of the toleration lield out to them, 
and even took the benefit of the scheme of regulation, so as 
to fill the corporation of London and many others, they were, 
as is confessed above, too much of Englishmen a]]d jirotestants 
for the purposes of the coui’t. Tlie wiser part of the charcli- 
men made secret overtures to their party; and by assurances 
of a toleration, if not also of a coinpreheusiou within tbe 
Anglican pale, won them over to a hearty concurrence in the 


* Lifu of James, p. 109. mortallj' hated the sectaries as eiicndes to 

d' Ralph, 965, 96’ G. The. object was monarchy; and they were irreconcilably 

to lot in the dissenters. This was evi- adverse to all his schvme.s. 
dentlya desperate game : James had ever 
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great project tliat was on foot.^ The king found it necessary 
to descend so much from the haughty attitude he had taken 
at the outset of his reign, as personally to solicit iiien of rank 
and local influence for their votes on the two great measures 
of repealing the test and penal laws* The countiy gentlenien, 
in their different counties, were tried with circular questions, 
whether they would comply with the king in their elections, 
or, if themselves chosen, in parliament. Those who refused 
such a promise were erased from tlie lists of justices and 
dcqjuty-lieatenants.t Yet his biographer admits that he 
received little encouragement to proceed in the experiment 
of a parliament t- ; and it is said by the krencli ambassador 
that evasive answers were returned to these questions, wdth 
such uniformity of expression as indicated an alarming degree 
of concert. § 

It is unnecessary to dwell on circumstances so well known 
as the expulsion of the fellows of Magdalen Col- 
M^gdafen Icgc, 1| It was less exteiislvcly misdiievous than 
College, modelling of corporations, but perhaps a 

more glaring act of despotism. For though the crown, had 
been accustomed from the time of the reformation to send 
very peremptory commands to ecclesiastical foundations, and 
even to dispense with their statutes at discretion, with so little 
resistance that few seemed to doubt of its prerogative ; though 
Eli>5abeth would probably have treated the fellow’S of any 
college much in the same manner as James II., if they had 
proceeded to an election in defiance of her recommendation ; 
yet the right was not the less clearly theirs, and the struggles 
of a century would have been thrown away, if James 11. was 


Burnet. Life of Janie.?. 109. 
D’Oyly’a Life of Saneroft, i. 326. Lord 
Halifax, as is supposed, published a 
letter of advice to the dis.senters, warning 
them against a coalition w'ith the court, 
and promising all indulgence from the 
church. Ralph, 950. Somers Tracts, 
viii. 50, 

I Ralph, 967. Lonsdale, p. 15. “It 
is to be observed,” says the author of 
this memoir, “that most part of the 
offices in the nation, as justices of the 
peace, deputy-lieutenants, mayors, aider- 
men, and freemen of towns, are filled 
with Roman catholics and dissenters, 


after having suffered as many regulations 
a.s w’’ere necessary for that purpose. And 
thus stands the state of this nation in 
this month of September, 3 688.” P. .8-3, 
Notice is given in the Lond(.)n Gazette 
for December 11. 1687, that the lists of 
ju.stices and deputy-lieutenants would be 
revised. 

+ Life of James, 183. 

§ jMazure, ii. 302, 

j| The reader wdil find almost every 
thing relative to the subject in that in- 
comparable repertory, the State Trials, 
xii. 1. ; also some notes in the Oxford 
edition of Burnet. 
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to ^Tovern as the Tudors, or even as his father and grand- 
father had done before him.* And though Parker, bishop 
of Oxford, the first president whom the ecclesiastical com- 
missioners obtruded on the college, was still nominally a 
protestantf, his successor Giffard was an avowed member of 
the church of Rome. The college was filled with persons of 
the same persuasion ; mass was said in the chapel, and the 
established religion was excluded with a degree of open force 
^vhich entirely took away all security for its preservation in 
any other place. This latter act, es])eeially, of the Mag’dalen 
drama, in a still greater degree than the nomination of Massey 
to the deanery of Christ Church, seems a decir^i'/e proof that 
the king^s repeated promises of contenting : rim self with a 
toleration of his own religion Avould have yielded to his 
insuperahle bigotry and the zeal of his confessor. We may 
perhaps add to these encroachments upon the act of imifonnity, 
the desigi). imputed to him of conferring the archbishopric of 
York on father Petre ; yet there would have been difficulties 
that seem insurmountable in the way of this, since, the 
validity of Anglican orders not being acknowledged by the 
church of Rome, Petre would not have sought consecration 
at the hands of Sancroft ; nor, had he done so, would the 
latter have conferred it on him, even if the chapter of York 
had gone through the indispensable form of an election, t 
The infatuated monarch was irritated by that which he 
should have taken as a terrible warning, this resist- infatuation 
ance to his M’'i]l from the university of Oxford. That 
sanctuary of pure unspotted loyalty, as some would say, that 


[This is the only ground to be taken 
in the great case of Magdalen College, 
as in that of Francis, at Cambridge, a 
little earlier ; for the precedents of dis- 
pensing v/ith college statutes by the 
royal authority were numevous. See 
Ralph, 95S. Ikit it is one thing to do 
an irregular act, and another to enforce 
it. A vindication of the proceedings of 
the ecclesiastical commission was pub- 
lished, wherein it is said, that “ the le- 
gislative power in matters ecclesiastical 
was lodged in the king, and too ample 
to be limited by act of parliament.” 
Id. 971.— 184d.] 

VOL. II. 


f Parker’s Reasons for Abrogating the 
Test are written in such a tone as to 
make his readiness to abandon the pro- 
testant side very manifest, even if the 
common anecdotes of him should be ex- 
aggerated. 

j It seems, however, confirmed by 
Mazure, ii. 390., with the addition, that 
Petre, like a second Wolsey, aspired also 
to be chancellor. The pope, however, 
would not make him a bishop, against 
the rules of the order of Jesuits to which 
he belonged. Id. 241. James then tried, 
through lord Castlemain, to get him a 
cardinal’s hat, but with as little success. 
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sink of all that was most abject in servility, as less conrtly 
tongaes might murmur, the university of Oxford, which had 
burfour short years back, by a solemn decree in convocation, 
poured forth anathemas on all who had doubted the divine 
right of monarchy, or asserted the privileges of subjects 
against their sovereigns, which had boasted in its ad<iresses 
of an obedience without any restrictions or limitations, which 
but recently had seen a known convert to popery, and a per- 
son disqualified in other ways, installed by the chapter Avitiiout 
any reinojistrance in the deanery of Christ Church, was now 
the scene of a firm though temperate opposition to tlie king’s 
positive command, and soon after the willing instrument of 
his ruin. In vain tlie pamphleteers, on the side of the court, 
upbraided the clergy with their apostasy from the principles 
tliey had so much vaunted. The imputation it was hard to 
repel ; but, if they could not retract tlieir course without 
shame, they could not continue in it without destruction.^ 
They were driven to extremity by the order of May 4. l68S, 
to read the declaration of indulgence in their churches, t This, 
as is well known, met with great resistance, and, by inducing 
the primate and six other bishops to present a petition to the 
king against it, brought on that famous prosecution, which, 
more perhaps than all his former actions, cost him the allegiance 
of the Anglican church. The proceedings upon the trial of 
those prelates are so familiar as to require no particular 
notice, t What is most worthy of remark is, that tlie very 
party who had most extolled the royal prerogative, and often 
in such terms as if all limitations of it were onl)?- to subsist 
at pleasure, became now tlie instruments of bringing it down 
within the compass and control of the law. If the king had 

* Above twenty years together, ’’says tation even with the coinmonnlty than 
Sir Roger L’Estrange, perhaps himself a -with the king.” See also in the same 
disguised catholic, in his reply to the volume, 19. “ A remonstrance from 

reasons of the clergy of the diocese of Ox- the church of England to both houses 
ford against petitioning (Somers Tracts, of parliament.” 1685 ; and p. 143 . “ A 

viii. 45.), “without any regard to the new test of the church of England’s 
nobility, gentry, and commonalty, our loyalty j ” both, especially the latter, bit- 
clergy have been publishing to the world terly reproaching her members for their 
that the king can do greater things than apostasy from former professions, 
are done in his declaration ; but now the f Ralph, 982. 

scene is altered, and they are become i See State Trials, xii. 183. D’Oyly’s 

more concerned to maintain their repu- Life of Sancroft, i. 250. 
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a right to suspend the execution of statutes by proclama- 
tion, the bisiiops’ petition mig'ht not indeed be libellous, but 
their disobedience and that of the clergy could not be Y/ar- 
ranted ; and the principal argument both of the bar and the 
bench rested on the great question of that prerogative. 

The king', meantime, was blindly hurrying on at the insti- 
gation of his own pride and bigotry, and of some ignorant 
priests ; confident in the fancied obedience of the church, and 
in the hollow support of the divsseiiters, after all his wiser 
counsellors, the catholic peers, the nuncio, perhaps the queen 
herself, had grown sensible of the danger, and solicitous for 
te»T!])orixing nmasures. He had good reason to perceive that 
mfither tiio fieet nor the army could be relied upon ; to cashier 
the most rigidly protestaiit officers, to di'aft Irish troops into 
the regiments, to place all important commands in the hands 
of catholics, \\'ere difficult and even desperate r.ieasiu'es, which 
rendered his designs more notorious, without rendering them 
more feasible. It is among the most astonishing parts of 
this unhappy sovereign’s impolicy, that he sometimes neg- 
lected, even offended, neve3* steadily and sufficiently courted, 
the sole ally that could by possibility have co-operated in his 
scheme of government. In his hrother’s reign, James had 
been the most obsequious and unhesitating servant of the 
French king. Before his own accession, his first step was 
to implore, through Barillon, a continuance of that support 
and ])rotectioi}, without which he could undertake nothing 
wliich he had designed in favour of the catholics. He re- 
ceived a present of 500, OOO livres with tears of gratitude ; 
and telling the ambassador he had not disclosed his real 
designs to his ministers, pressed for a strict alliance with 
Louis, as the means of accomplishing thein.'^ Yet, witli a 
strange inconsistency, he drew off’ gradually from these pro- 
fessions, and not only kept on rather cool terms with France 
during part of his reign, but sometimes played a double game 
by treating* of a league witli Spain. 

Tlie secret of this nneertain policy, which lias not been well 
known till very lately, is to be found in the king’s 
character. James had a real sense of tlie dignity fowS 
pertaining to a king of England, and much of the 

* Fox, App. 29.: Daii-ympic, lOT.j iMazurc, i. 396. 433. 

■R. 9 
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national pride as well as that of his rank. He felt the 
degradation of importuning an equal sovereign for money^ 
which Louis gave less frequently and in smaller measure 
than it was demanded. It is natural for a proud man not to 
love those before whom he has abased himself. James, of 
frugal habits, and master of a great revenue, soon became 
more indifferent to a French pension. Nor was he insensible 
to the reproach of Europe, that he was grown the vassal of 
France and had tarnished the lustre of the English crown.^ 
Had he been himself protestant, or his subjects catholic, he 
would probably have given the reins to that jealousy of his 
ambitious neighbour, which, even in his peculiar circum- 
stances, restrained him from the most expedient course; 
I mean expedient, on the hypothesis that to overthrow the 
civil and religious institutions of his people was to be tlie 
main object of his reign. For it was idle to attempt this 
without the steady co-operation of France ; and tliose senti- 
ments of dignity and independence, which at first sight appear 
to do him honour, being without any consistent magnanimity 
of character, served only to accelerate his ruin, and confirm 
the persuasion of his incapacity, t Even in the memorable 


* Several proofs of this occur in the 
course of M. Mazuro’s work. When the 
Dutch ambassador, Van Citers, showed 
him a paper, probably forged to exasper- 
ate him, but purporting to be written by 
some catholics, wherein it was said that 
it would be better for the people to be 
vassals of France than slaves of the devil, 
he hurst out into rage. “‘Jamais ! non, 
jamais ! je ne ferai rien qui me puisse 
mettre au-dessous des rois de France et 
d’Espagiie. Vassal ! vassal de la France!’ 
s’ecria-t-il. avee emporteraent. ‘ Mon- 
sieur ! si le parlement avoit voulu, s’il 
vouloit encore, j’aurois porte, je porte- 
rois encore la monarchie a un de consi- 
deration qu’elle n’a jamais eu sous aucune 
des rois mes pr^decesseurs, et votre etat y 
trouveroit peiit-etre sa prop re securite.’ ” 
Vol. ii. 165, Sunderland said to Baril- 
lon, “Le roi d’Aiigleterre se reproche 
de ne pas etre en Europe tout ce qu’il 
devoit etre ; et souvent il se plaint que 
le roi votre maitre n’a pas pour lui assez 
de consideration.” Id. 313. On the 
other hand, Louis was much mortided 


that James made so few applications for 
his aid. His hope seems to have been 
that by means of French troops, or troops 
at least in his pay, he should get a foot- 
ing in England ; and this was what the 
other was too proud and jealous to per- 
mit. “ Comuie le roi,” he said, in 3687, 
“ ne doute pas de mon aUection et ciu 
desir que j’ui de voir la religion catho- 
lique bien etablie en Angleterre, il fant 
croire qu’il se trouve assez de force et 
d’autorite pour executer ses desseins, 
puisqu’il n’a pas recours a moi.” P. 
258. ; also 1 74. 225. 320. 

f James affected the same ceremonial 
as the king of France, and received the 
latter’s ambassador sitting and covered, 
Louis only S£iid, smiling, “Le roi mon 
frerc cst tier, raais il aime assez les pis- 
toles de France.” Mazure, i. 423. A more 
extraordinary trait of James’s pride is 
mentioned by Dangeau, whom I quote 
from the Quarterly Review, xlx. 470. 
After his retirement to St. Germains, he 
wore violet in court mourning ; %vhich, 
by etiquette, was confined to the kings 
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year 1688, though the veil was at length torn from his eyes 
on the verge of the precipice, and he sought in trembling the 
assistance he had slighted, his silly pride made him half 
unwilling to be rescued ; and, when the French ambassador 
at the Hague, by a bold manoeuvre of diplomacy, asserted to 
the States that an alliance already subsisted between his 
master and the king of England, the latter took offence at 
the unauthorised declaration, and complained privately that 
Louis treated him as an inferior. It is probable that a 
more ingenuous policy “in the court of Whitehall, by deter- 
mining the king of France to declare war sooner on Holland, 
would have prevented the expedition of the prince of Orange.t 
The latter continued to receive strong assurances of attach- 
ment from men of rank in England *, but \vanted that direct 
invitation to enter the kingdom with force, which he required 
both for his security and his justification. No men who 
thought much about their country’s interests or their own 
would be hasty in venturing oil so awful an enterprise. The 
punishment and ig'nojiiiny of treason, the reproach of history, 
too often the sworn slave of fortune, awaited its failui-e. 
Thus Halifax and Nottingham found their conscience or their 
courage unequal to the crisis, and drew back from the hardy 


of France. The courtiers were a little 
astonished to see solem yemhiunh though 
not at a loss where to worship. Louis, 
of course, had too much magnanimity to 
express resentment. But what a picture 
of littleness of spirit does this exhibit in 
a wretched pauper, whoeoiild onlyescapc 
by the most contemptible insignificance 
the charge of most ungrateful insolence ! 

* Mazuro, iii. 50. James was so much 
out of humour at D’Avau.x’s interference, 
that he asked his confidants, “ if the king 
of France thouglit be could treat liiin 
like the cardinal of Fnrstenburg,” a crea- 
ture of Louis XIV. whom he had set up 
for the electorate of Cologne. Id. 69. 
He was in sliort so much displeased with 
his own ambassador at the Hague, Skel- 
ton, for giving into this declaration of 
H’Avaux, that he not only recalled, but 
sent him to the Tower. Burnet is there- 
fore mistaken, p. 768,, in believing that 
there was actually an alliance, though it 
was very natural that he should give 
credit to what an ambassador asserted in 

u 


a matter of such importance. In fiict, a 
treaty was signed between James and 
Louis, Sept. 13., by which some French 
ships were to be under the former’s 
orders. Mazure, iii. 67. 

f Louis continued to find money, 
though despising James and disgusted 
with him, probably with a view to his 
own grand interests. He .should, never- 
theless, have declared wav agaiii.st Hol- 
land in October, wiiich must have put a 
stop to the armament. But he had dis- 
covered that James with extreme mean- 
ness had privately offered, about the end 
of September, to join the alliance against 
him as the only resource. This wretched 
action is first brought to light by M. Ma- 
zure, iii. 104. He excused himself to the 
king of France by an assurance that he 
was not acting sincerely towards Holland. 
Louis, though he gave up his intention 
of declaring war, behaved with great 
magnanimity and compassion towards 
the falling bigot. 

3 
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Invitation coiispiracv that produced the revolution.* Nor, 
perhaps, would the seven eminent persons, whose 
names are subscribed to the invitation addressed on 
the 30th of June, 1688, to the prince of Orange, the earls of 
Danby, Shrewsbury, and Devonshire, lord Luinley, the bishop 
of London, Mr. Henry Sidney, and admiral Russell, have 
committed tliemselves so far, if the recent birth of 
a prince of Wales had not made some measures of 
force absolutely necessary for the common interests 
of the nation and tlie prince of Orange. t It cannot be said 
without absurdity, that James was guilty of any ofience in 
becoming father of this child ; yet it was evideiu'ly that which 
rendered his other olfences inexpiable. He was now con- 
siderably advanced in life ; and the decided resistance of his 
subjects made it improbable that he could do mucli essential 
injury to the established constitution during the remainder of 
it. The more certainty of all reverting to a protestant heir 
would be an effectual guarantee of the Anglican church. But 
the birth of a son to be nursed in the obnoxious bigotry of 
Rome, the prospect of a regency under the queen, so deeply 
implicated, according to common report, in the schemes of 
this reign, made every danger appear more terrible. From 
the moment that the queen’s pregnancy was announced, the 
catholics gave way to enthusiastic unrepressed exultation ; 
and, by the confidence with whicli they prophesied the birth 
of an heii’, furnished a pretext for the suspicions which a dis- 
appointed people began to eiitertain.t These suspicions were 
very general ; they extended to the highest ranks, and are a 
conspicuous instance of that prqudiee which is chiefly founded 
on our wishes. Lord Danby, in a letter to William, of 
March 27 .J insinuates his doubt of the queen’s pregnancy. 
After the cliild’s birth, the seven subscribers to the association 

* dong tllscoiira^gcvd the servilcU by the event not to admit that 

vasion, pointing out that the king made they were tremendously hazardous, 
no progress in his schemes. Dalrymple, I The invitation to William seems to 
passim. Nottingluim said he would keep have been in debate some time before the 
the secret, but could not be a party to a prince of Wales’s birtli; but it does not 
treasonable undertaking (Id. 228. Bur- follow that it would have been despatched 
net, 764.); and wrote as late as July to if the queen had borne a daughter; nor 
advise delay and caution. Notwith- do 1 think that it should have been, 
standing the splendid success of the oppo- Ralph, 980. Mazure, ii. 367. 

site counsels, it would be judging too 
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inviting the prince to come over, and pledging themselves to 
join him, say that not one in a thousand believe it to be the 
queen’s; lord Devonshire separately held language to the 
same elTect.'^ The princess Anne talked with little restraint 
of her suspicions, and made no scruple of imparting them to 
her sister.t Though no one can hesitate at present to ac- 
knowledge that the prince of Wales’s legitimacy is out of all 
question, there was enough to raise a reasonable apprehension 
in the presumptive heir, that a party not really very scrupu- 
lous, and through religious animosity supposed to be still less 
so, had been induced by the undoubted prospect of advantage 
to draw the king', who had been wholly their slave, into one 
of those frauds which bigotry might call pious, t 

The great event hosve'/er of ha;: has been eniphatically 
denominated in the language of our public acts the Glorious 
Revolution stands in need of no vulgar credulity, no justice and 
mistaken prejudice, for its support. It can only thrSun 
rest on the basis of a liberal theory of government, 
which looks to the public good as the great end for which 
positive laws and the constitutional order of states have 
been instituted. It cannot be defended without rejecting the 
slavish principles of absolute obedience, or even that pretended 
modification of them which imagines some extreme case of 
intolerable tyranny, some, as it were, lunacy of despotism, as 
the only plea and palliation of resistance. Doubtless the ad- 
ministration of James II. was not of this nature. Doubtless 
he was not a Caligula, or a Commodus, or an Ezzelin, or a 
Galeazzo Sforza., or a Qiristiern IL of Denmark, or a 
Charles IX. of France, or one of those almost innumerable 


^ Dalryniple, 21 < 3 . 228. The prince 
was urged in tlie memorial of the seven 
to declare the fraud of the queen’s preg- 
nancy to be one of the grounds of his 
expedition. He did this: and it is the 
only part of his declaration that is false. 

j State Trials, xii. 151. Mary put 
some very sensible (juestions to her sister, 
which show her desire of reaching the 
truth in so important a mattci’. They 
were answered in a style which shows 
that Anne did not mean to lessen her 
sister’s suspicions. Dalrymple, 505. Her 
conversation with lord Clarendon on this 

B 


subject, after the depositions had been 
taken, is a proof that she had made up 
her mind not to be convinced. Henry 
Earl of Clarendon’s Diary, 77. 79. State 
Trials, uhi supra. 

^ M. jMa'/iire has collected all the pas- 
sages in the letters of Barillon and Bon- 
repos to the court of France relative to 
the queen’s pregnancy, ii. 566‘. ; and those 
relative to the birth of the prince of 
Wales, pi. 517. It is to ].)e observed that 
this took place more than a liionth before 
the time expected. 

4 '■ 
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tyrants wlioai men have endured in the wantonness of un- 
limited power. No man had been deprived of his liberty by 
any illegal warrant. No man, except in the single though 
very important instance of Magdalen College, had been de- 
spoiled of his property. I must also add that the goveniment 
of James 11. will lose little by comparison with that of his 
father. The judgment in favour of his prerogative to dis- 
pense with the test, was far more according to received no- 
tions of law, far less injurious and unconstitutional, than 
that which gave a sanction to ship-money. The injunction, 
to read the declaration of indulgence in churches was less 
offensive to scrupulous men tlian the similar command to read 
the declaration of Sunday sports in the time of Charles I. 
Nor was any one punished for a refusal to comply with the 
one ; while the prisons had been filled with those who had 
disobeyed the other. Nay, what is more, there are much 
stronger presumptions of the father’s than of the son’s in- 
tention to lay aside parliaments, and set up an avowed des- 
potism. It is indeed amusing to observe that many, who 
scarcely put bounds to their eulogies of Charles I., have been 
content to abandon the cause of one who had no faults in his 
public conduct but such as seemed to have come by inherit- 
ance. The characters of the father and son were very closely 
similar ; both proud of their judgment as well as their station, 
and still more obstinate in their understanding than in t]u.vir 
purpose; both scrupulously conscientious in certain great 
points of conduct, to the sacrifice of that power which they 
had preferred to everything else; the one far superior in 
relish for the arts and for polite letters, the other more dili- 
gent and indefatigable in business ; the father exe.mpt from 
those vices of a court to wliicli the son was too long addicted ; 
not so harsh perhaps or prone to severity in his temper, hut 
inferior in ge.neral sincerity and adherence to his woi'd. They 
were both equally unfitted for the condition in which they 
were meant to stand — the limited kings of a wise and free 
people, the chiefs of the Eiiglisli commonwealth. 

The most plausible argument against the necessity of so 
violent a remedy for public grievances as the abjuration of 
allegiance to a reigning sovereign, was one that misled half 
the nation in that age, and is still sometimes insinuated by 
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those whose pity for the misfortunes of the house of Stuart 
appears to predominate over every other sentiment which the 
history of the revolution should excite. It was alleged that 
the constitutional mode of redress by parliament was not 
taken away ; that the king’s attempts to obtain promises of 
support from the electors and probable representatives showed 
his intention of calling one ; that the writs were in feet 
ordered before the prince of Orange’s expedition ; tliat after 
the invader had reached London, James still offered to refer 
the terms of reconciliation with his people to a free par- 
liament, though he could have no hope of evading any that 
might be proposed ; that by reversing illegal judgments, by 
annulling unconstitutional dispensations, by reinstating those 
who had been unjustly dispossessed, by punishing wicked 
advisers, above all, by passing statutes to i*(jstrain the excesses 
and cut off the dangerous prerogatives of the monarchy, (as 
efficacious, or more so, than the bill of rights and other mea- 
sures that followed the revolution,) all risk of arbitrary power, 
or of injury to the established religion, might have been pre- 
vented, without a violation of that hereditai-y right ^\dlich was 
as fundamental in the constitution as any of the subject’s 
privileges. It was not necessary to enter upon the delicate 
problem of absolute non-resistance, or to deny that the con- 
servation of the whole was paramount to all positi^^e laws. 
The question to be proved ^vas, that a regard to tliis general 
safety exacted the means employed in the revolution, and 
constituted that extremity which could alone justifv sxich a 
deviation from the standard rules of law and religion. 

It is evidently true that James had made very little pro- 
gress, or rather experienced a signal defeat, in his endeavour 
to place the professors of his own religion on a firm and 
honourable basis. There seems the strongest reason to believe, 
that far from reaching his end through the new parliament, 
he would have experienced those wann assaults on the ad- 
ministration, vrhich generally distinguished the house of com- 
mons under his father and brother. But, as he was in no 
WRnt of money, and had not the temper to endure what he 
thought the language of republican faction, we may be eqnall)?' 
sure that a short and angry session would have ended with a 
more decided resolution on his side to govern in future with- 
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out such impracticable counsellors. The doctrine imputed of 
old to lord Strafford, that, after trying the good-wili of par- 
liament in vain, a king was absolved from the legal maxims 
of government, was always at the heart of the Stuarts, His 
armv was numerous, according at least to English notions ; 
he had already begun to fill it with pOT)ish officers and soldiers ; 
the militia, though less to be depiended on, ".vas under the 
command of lord and deputy lieutenants carefully selected ; 
above all, he would at the last have recourse to France j and 
though the experiment of l)ringiiig over French troops 
very hazardous, it is difficult to say that he might not have 
succeeded, with all these means, in preventing or putting 
down any concerted insurrection. But at least the renewal 
of civil bloodshed and the anarchy of rebellion seemed to be 
the alternative of slavery, if William had never earned the 
just title of our deliverer. It is still more evident that, after 
the invasion had taken place, and a general defection had ex- 
hibited the king’s inability to resist, there could have been no 
such compromise as the tories fondly expected, no legal and 
peaceable settlement in what they called a free parliament, 
leaving James in the real and recognized possession of his 
constitutional prerogatives. Those who have grudged Wil- 
liam HI. the laurels that he won for our service are ever 
prone to insinuate, that liis unnatural ambition would be con- 
tent with nothing less than the cro\TO, instead of returning to 
his country after he had convinced the king of the error of 
his counsels, and obtained securities for the religion and liber- 
ties of England, The hazard of the enterprise, and most 
hazardous it truly was, was to have been Ins ; the profit and 
advantage our own. I do not know that William absolutely 
expected to place himself on the throne ; because lie could 
hardly anticipate that .James would so precipitately abandon 
a kingdom wherein he was ackiioAvledged, and had still many 
adherents. But undoubtedly he must, in consistency with 
his magnanimous designs, liave determined to place England 
in its natural station, as a party in the great alliance against 
the power of Louis XIV. To this one object of securing the 
liberties of Europe, and chiefly of his own country, the whole 
of his heroic life was directed with undeviating, uudisheartened 
firmness. He had in view no distant prospect, when the entire 
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succession of the Spanish monarchy would be claimed by that 
insatiable princej whose renunciation at the treaty of the 
Pyrenees was already maintained to be invalido Against the 
present aggressions and future schemes of this neighbour the 
league of Augsburg had just been concluded. England, a 
free, a protestant, a maritime kingdom, would, in her natural 
position, as a rival of France, and deeply concerned in the 
independence of the Netherlands, become a leading member 
of this confederacy. But the sinister attachments of the 
liouse of Stuart had long diverted her from her true interests, 
and rendered her councils disgracefully and treacherously 
subservient to those of Louis. It was therefore the main 
object of the prince of Orange to strengthen the alliance 
by the vigorous co-operation of this kingdom ; and with no 
other view, the emperor, and even the pope, had abetted his 
undertaking. But it was impossible to imagine that James 
would have come with sincerity into measures so repugnant 
to his predilections and interests. What better could be ex- 
pected than a recurrence of that false and hollow system 
which had betrayed Europe and dishonoured England under 
Charles IL ; or ratlier, would not the sense of injury and 
thraldom have inspired still more deadly aversion to the cause 
of those to whom he must have ascribed his humiliation? 
There was as little reason to hope that he would abandon tlse 
long-cherished schemes of arbitrary power, and the sacred 
interests of his own faith. We must remember that, when 
the adherents or apologists of James IL have spoken of him 
as an unfortunately misguided prince, they have irisinuated 
what neither the notorious history of those times, nor the 
more secret information since brought to light, will in any 
degree coiifirm. It was indeed a strange excuse for a king 
of such mature years, and so trained in the most diligent 
attention to business. That in some particular instances he 
acted under the influence of liis confessor, Petre, is not un- 
likely j but the general temper of his administration, his 
notions of government, the objects he had in view, were per- 
fectly his own, and were pursued rather in spite of muc-li 
dissuasion and many warnings, than through the suggestions 
of any treacherous counsellors. 

Both with respect therefore to the prince of Orange and to 
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the English nation, James II. was to be considered as an 
enemy whose resentment could never be appeased, and whose 
power consequently must be wholly taken away. It is true 
that, if he had remained in England, it would have been ex- 
tremely difl&ciilt to deprive him of the nominal sovereignty. 
Bat in this case, the prince of Orange must have been in- 
vested, by some course or other, with all its real attributes. 
He undoubtedly intended to remain in this country; and 
could not otherwise have preserved that entire ascendancy 
which was necessary for his ultimate purposes. The king 
could not have been permitted, with any common prudence, 
to retain the choice of his ministers, or the command of his 
army, or his negative voice in laws, or even his personal 
liberty ; by which I mean, that his guards must have been 
either Dutch, or at least appointed by the prince and parlia- 
ment. Less than this it would have been childish to require ; 
and this would not have been endured by any man even of 
James’s spirit, or by the nation, when the re-action of loyalty 
should return, without continued efforts to get rid of an 
arrangement fer more revolutionary and subversive of the 
established monarchy than the king’s deposition. 

In the revolution of 1688 there was an unusual combiiia- 

Favourabie favouring circiims tail CCS, and some of the 

circum- most important, such as the kind’s sudden flight, 

stances at- T . ’ i i . i * i i ^ ^ 

tending the ixot withiii prior calculatioii, which renaer it no pre- 
cedent for other times and occasions in point of ex- 
pediency, whatever it may be in point of justice. Resistance 
to tyranny by o\"ert rebellion incurs not only the risks of 
failure, but those of national impoverishment and confusion, 
of vindictive retaliation, and such aggressions (perhaps inevi- 
table) on private right and liberty as render the name of 
revolution and its adherents odious. Those, on the other 
hand, who call in a powerful neighbour to protect them from 
domestic oppression, may too often expect to realise the horse 
of the fable, and endure a subjection more severe, permanent, 
and ignominious, than what they shake off. But the revolu- 
tion effected by William IIL united the independent charac- 
ter of a national act with the regularity and the coercion of 
anarchy which belong to a military invasion. The United 
Provinces were not such a foreigm potentate as could put in 
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jeopardy the independence of Englaml ; nor could liis army 
have loaiiitaiiied itself against the inclinations of the kingdom, 
though it was sufficient to repress any turbulence that would 
naturally attend so extraordinary a crisis. Nothing was done 
by the multitude ; no new men, either soldiers or dema- 
gogues, had their talents brought forward by this rapid and 
pacific revolution ; it cost no blood, it violated no right, it 
Avas hardly to be traced in the course of justice ; the formal 
and exterior character of the monarchy remained nearly the 
same in so complete a regeneration of its sjiirit. Few nations 
can hope to ascend up to the sphere of a just and honourable 
liberty, especially when long use has made the track of obe- 
dience familiar, and they have learned to move as it were 
only by the clank of the chain, with so little toil and hard- 
ship. We reason too exclusively from this peculiar instance 
of 1688, when we hail the fearful struggles of other revo- 
lutions witli a sanguine and confident sympathy. Nor is the 
only error upon this side. For, as if the inveterate and 
cankerous ills of a commonwealth could be extirpated with 
no loss and suffering, we are often prone to abandon the 
popular cause in agitated nations with as much fickleness as 
we embraced it, when we find that intcnnperance, irregularity, 
and confusion, trom which great revolutions are very seldom 
exempt. These are indeed so much their usual attendants, 
the re-action of a self-deceived multitude is so probable a con- 
sequence, tlie genera] prospect of success inmost cases so 
precarious, that wise and good men are more likely to hesitate 
too long, than to rush forward too eagerly. Yet, whatev er 
be the cost of this noble liberty, we must be content to pay it 
to Heaven.”^ 

It is unnecessary even to mention those circumstances of 
this great event, which are sninutely known to almost all my 
readers. They were all eminently favourable in tlieir effect to 
the regeneration of our constitution ; even one of temporary 
inconvenience, namely, the return of .lames to London, after 
his detention by the fishermen near Feversham. This, as 
Burnet has observed, and as is easily demonstrated by the 
writings of that time, gave a different colour to the state of 
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affairs, and raised up a party wliicli did not before exist, or 
at least was too disheartened to show itself.^ His first de- 
sertion of the kingdom had disgusted every one, and might 
be construed into a voluntary cession. But his return to as- 
sume again the government put William under the necessity 
of using tliat intimidation which awakened the mistaken sym- 
pathy of a generous people. It made his subsequent flight, 
though certainly not what a man of courage enough to gi\^e 
his better judgment free ]day would have chosen, appear ex- 
cusable and defensive. It brought out too glaringly, I mean 
for the satisfiiction of prejudiced minds, the uiideniahle fiict, 
that the two houses of convention deposed and expelled their 
sovereign. Thus the great schism of the Jacobites, though it 
must otherwise have existed, gained its chief strength ; and 
the revolution, to which at the outset a coalition of wliigs and 
tories had conspired, became, in its final result, in the settle- 
ment of the crown upon William and Mary, almost entirely 
the work of the former party. 

But %\diile the position of the new government was thus 
rendered less secure, by narrowing’ the basis of public 
opinion whereon it stood, the liberal principles of policy 
which the wings had espoused became incomparably more 
powerful, and were necessarily involved in the continuance of 
the revolution settlement. The ministers of William III. and 
of the house of Brunswick had no choice but to respect and 
countenance the doctrines of Locke, Hoadley, and Moleswortli. 


* Some short pamphlets, written at 
this juncture to excite sympathy for the 
king, and disapprobation of the course 
pursued with respect to him, are in the 
Somers Collection, roi. ix. But tins 
force put upon their sovereign first 
wounded the consciences of Saucroft and 
the other bishops, who had hitherto done 
as much as in their station they well 
could to ruin the king’s cause and para- 
lyse his arms. Several modern writers 
have endeavoured to throw an interest 
about James at the moment of his fall, 
either from a lurking predilection for all 
legitimately crowned heads, or from a 
notion that it becomes a generous his- 
torian to excite compassion for the un- 
fortunate. Tliere can be no objection to 


pitying James, if this feeling is kept un- 
minglcd with any blame of those who 
were the instruments of his misfortune. 
It was highly expedient for the good of 
this country, because the revolution set- 
tlement could not otherwise be attained, 
to work on James’s sense of his deserted 
state by intimidation; and for that pur- 
pose the order conve}'cd by three of his 
own subjects, perhaps with some rudeness 
of manner, to leave Whiteliall, was neces- 
sary, Jlie drift of several accounts of 
the revolution that may be read is to hold 
forth Mulgrave, Craven, Arran, and Dun- 
dee to admiration, at the expense of Wil- 
liam and of those who achieved the great 
consolidation of English liberty. 
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The assertion of passive obedience to the crown grew ob- 
noxious to the crown itself. Our new line of sovereigns 
scarcely ventured to hear of their hereditary rights and 
dreaded the cup of flattery that was drugged with poison. 
This v'as the greatest change that affected our monarchy by 
the fall of the house of Stuart. The laws were not so mate- 
rially altered as the spirit and sentiments of the people. 
Hence those who look only at the former have been prone to 
underrate the magnitude of this revolution. The fiiiidainental 
maxims of the constitution, both as tliey regard the king and 
the subject, may seem nearly the same ; but the disposition 
with which they were received and interpreted was entirely 
diflereiit. 

It was in this turn of feeling, in this change, if I may so say, 
of the heart, far more than in any positive statutes ns gaiu.. 
and inlpro^’■ements of the law, that I consider the quJncer®®’ 
revolution to have been eminently conducive to our 
freedom and prosperity. Laws and statutes as remedial, nay, 
more closely limiting the prerogative than the bill of rights 
and act of settlement, might possibly have been obtained 
from James himself, as the price of his continuance on tlie 
throne, or from his family as that of their restoration to it. 
But what the revolution did for us was this ; it broke a 
spell that had charmed the nation. It cut up by the roots 
ail tliat theory of indefeasible right, of paramount preroga- 
tive, vdiich had put the crown in continual opposition to tl ' 
people. A contention had now subsisted for five liundred 
years, but particularly during the last four reigns, agninst the 
aggressions of arbitrary pov/er. Tlie sovereigns of this 
country had never patiently endured the control of parlia- 
ment j nor was it natural for tJiem to do so, vvdnle the two 
houses of parliament a])peared historically, and in legal lan- 
g'uage, to derive their existence as well as privileges from 
tlie cronui itself. They had at their side the pliant lawyers, 
who held the prerogative to be uncontrollable by statutes, a 
doctrine of itself destructive to any scheme of reconciliation 
and compromise between the king and his subjects ; they had 
the churchmen, whose casuistry denied that the most intoler- 
able tyranny could excuse resistance to a lawful government. 
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These two propositions could not obtain general acceptation 
without rendering all national liberty precarious. 

It has been always reckoned among the most difficult 
problems in the practical science of government, to combine 
an hereditary monarchy with security of freedom, so that 
neither the ambition of kings shall undermine the people’s 
rights, nor the jealousy of the people overturn the throiie. 
England had already experience of both these mischiefs. 
And there seemed no prospect before her, but either their 
alternate recurrence, or a final submission to absolute power, 
unless by one great effort she could put the monarchy for 
ever beneath the law, and reduce it to an integrant portion 
instead of the primary source and principle of the constitu- 
tion. She must reduce the favoured maxim, A Deo rex, 
a rege lex ; ” and make the crown itself appear the creature 
of the law. But our ancient monarchy, strong in a posses- 
sion of seven centuries, and in those high and paramount 
prerogatives which tlie consenting testimony of lawyers and 
the submission of parliaments had recogni;ced, a monarchy 
from which the house of commons and every existing peer, 
though not perhaps the aristocratic order itself, derived its 
participation in the legislature, could not be bent to the re- 
publican theories which have been not very successfully 
attempted in some modern codes of constitution. It could 
not be held, without breaking up all the foundations of our 
polity, that the monarchy emanated from the parliament, or, 
in any liistorical sense, from the people. But by the revolu- 
tion and by the act of settlement, the rights of the actual 
monarch, of the reigning family, were made to emanate from 
the parliament and the people. In technical language, in 
the grave and respectful theory of our constitution, the crown 
is still the fountain from which law and justice spring forth. 
Its prerogatives are in the main the same as under the 
Tudors and the Stuarts ; but the right of the house of 
Brunswick to exercise them can only be deduced from the 
convention of 1688. 

The great advantage therefore of the revolution, as I 
would explicitly affirm, consists in that which was reckoned 
its reproach by many, and its misfortune by more ; that it 
broke the line of succession. No other remedy could have 
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been found, according to the temper and prejudices of those 
times, against the unceasing conspiracy of power. But when 
L the very tenure of power was conditional, when the crown, 
as we may say, gave recognizances for its good behaviour, 
when any violent and concerted aggressions on public liberty 
^voiild have ruined those who could only resist an inveterate 
faction by the arms which liberty put in their hands, the 
several parts of the constitution were kept in cohesion by a tie 
fiir stronger than statutes, that of a common interest in its 
preservation. The attachment of James to popery, his in- 
fatuation, his obstinacy, his pusillanimity, nay even the death 
of the duke of Glocester, the life of the prince of Wales, ; 

the extraordinary permanence and fidelity of his party, were ; 

all the destined means through which our present grandeur 
and liberty, our dignity of thinking on matters of govern- 
ment, have been perfected. Those liberal tenets, which at 
the era of the revolution were maintained but by one deno- I 

mination of English party, and rather perhaps on authority | 

of not very good precedents in our history than of sound | 

general reasoning, became in the course of the next genera- | 

tion almost equally the creed of the other, whose long exclu- 
sion from government taught them to solicit the people’s 
favour ; and by the time that Jacobitism was extinguished I 

had passed into received maxims of Eng'lish politics. None ■ 

at least would care to call them in question vuthin the walls j 

of parliament ; nor have their opponents been of rniicb credit I 

in the paths of literature. Yet, as since the extinction of the 
liouse of Stuart’s pretensions, and otlier events of the last I 

half century, we have seen those exjiloded doctrines of inde- I 

feasible hereditary right revived under another name, and 5 

some have been willing to misrepresent the transactions of | 

the revolution and tlie act of settlement as if they did not ah- | 

solutely amount to a deposition of the reigning sovereign, and 1 

an election of a new dynasty by the representati^^es of the nation 
in parliament, it may he proper to state purecisely tlie several i 

votes, and to point out tlie impossibility of reconciling them J 

to any gentler construction. i 

^ The lords spiritual and temporal, to the number of about i 

ninety, and an assembly of all who had sat in any of rrocepdings ; 

•/ J ¥ of the con**' 

king Charles’s parliaments, with the lord mayor and vention. 
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fifty of the common council, requested the prince of Orange 
to take upon him the administration after the king’s 
second fiiglit, and to issue writs for a convention in the usual 
manner.* This was on the 26th of December ; and the 
convention met on the 22d of January. Their first care was 
to address the prince to take the administration of afiairs and 
disposal of the revenue into his hands, in order to give a kind 
of parliamentary sanction to the power he already exercised. 
On the 2Sth of January the commons, after a debate in 
which the friends of the late king made but a faint opposi- 
tion t, came to their great vote : That king James IL having 
endeavoured to subvert the constitution of this kingdom, by 
breaking the original contract between king and peojde, and 
by the advice of Jesuits and other wicked persons having 
violated the fundamental laws, and having withdrawn himself 
out of the kingdom, has abdicated the government, and that 
the throne is thereby vacant. They resolved unanimously 
the next day, that it hath been found by experience incon- 
sistent with the safety and welfare of this protestant kingdom 
to be governed by a popish prince, t- This vote was a 
remarkable triumph of the whig party, who had contended 
for the exclusion bill ; and, on account of that endeavour to 
establish a principle which no one was now found to contro- 
vert, had been subjected to all the insults and reproaches of 

* Farl. Hist. v. 26. The former ad- 
dress on the king’s first quitting London, 
signed by the peers and bishops, who met 
at Guildhall, Dec. 11., did not, in express 
terms, desire the prince of Orange to as- 
sume the government, or to call a parlia- 
ment, though it evidently tended to that 
result, censuring the king and extolling 
the prince’s conduct. Id. 19. It was 
signed by the archbishop, his last public 
act. Burnet has exposed himself to the 
lash of Ralph by stating this address of 
Dec. 1 1 . incorrectly. [The prince Issued 
two proclamations, Jan. 16. and 21. /ad- 
dressed to the soldiers and sailors, on 
which Ralph comments in his usual in- 
vidious manner. They arc certainly 
expressed in a high tone of .sovereignty, 
without the least allusion to the king, or 
to the request of the peei's, and some 
phrases might give offence to our law- 
yers: Ralph, ii. 10. — 1845.] 


f [It appears by some notes of the 
debate in the convention, publislied in 
the Hardwicke Papers, ii. 401., that tlie 
vote of abdication was carried with only 
three negatives. The tide ran too high 
for the tories, though some of them 
spoke ; llioy recovered their spirits after 
the lords’ amendments. This account of 
the debate is remarkable, and clears up 
much that is obscure in Grey, whom the 
Parliamentai'v History has copied. The 
declaration of right was drav/n up rather 
hastily, Serjeant Maynard, as well as 
j'ounger lawyers, pressing for no delay 
in filling the throne. I suppose that 
the wish to screen themselves under tlie 
statute of Henry TIL had something to 
do with this ; v*-hich was also very ex- 
pedient in itself. — 1845.] 

Commons’ Journals : Pari. Hist. 
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the opposite fectiou. The lords agreed with equal mianimity 
to tins vote; which, though it was expressed only as an ab- 
stract proposition, led by a practical inference to the whole 
change that the whigs had in view. But upon the former 
resolution several important divisions took place. The first 
ciuestioii put, in order to save a noniinal allegiance to the late 
king, was, whether a regency with the adniinistration of 
regal power under the style of king James II. dming the life 
of the said king James, be the best and safest way to preserve 
the protestant religion and the laws of this kingdom ? Tins 
was supported both by those peers who really meant to ex- 
clude the king from the enjoyment of power, such as Not- 
tingham, its great promoter, and by those who, like Claren- 
don, were anxious for his return upon terms of security for 
their religion and liberty. The motion was lost by fifty-one 
to forty-nine ; and this seems to have virtually decided, in 
the judgment of the house, that James had lost the throne.^ 
The lords then resolved that there was an original contract 
between the king and people, hj fifty-five to forty-six; a 
position that seems rather too theoretical, yet necessary at 
that time, as denying the divine origin of monarchy, from 
which its absolute and indefeasible authority had been plau- 
sibly derived. They concurred, without much debate, in the 
rest of the commons’ vote ; till they came to the clause that 
he had abdicated the government, for which they substituted 
the word “ deserted.” They next omitted the final and most 
important clause, that the throne wm thereby vacant, by a 
majority of fifty-five to forty-one. This was owing to the 
party of lord Danhy, who asserted a devolution of the crown 
on the ])rincess of Orange. It seemed to be tacitly under- 
stood by botli sides that the infant child was to be presumed 
spurious. This at least was a necessary supposition for tlie 
tories, who sought in the idle rumours of the time an excuse 
for abandoning his riglit. As to the whigs, though they 
were active in discrediting this unfortunate hoy’s legitimacy, 


Somerville and several other writers 
have not accurately stated the question; 
and suppose tlie lords to have debated 
whether the throne, on the hypothesis of 
its vacancy, should be filled by a king or 


a regent. Such a mode of putting the 
question would have been absurd. 1 ob - 
serve tliat M. Mazure lias been deceived 
by these authorities. 
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tlieir own broad principles of changing the line of succession 
rendered it, in point of argument, a superfluous enquiry. 
The tories, who had made little resistance to the vote of abdi- 
cation, when it was proposed in the commons, recovered cou- 
rage by this difference between the two houses ; and perhaps 
by observing the king’s party to be stronger out of doors than 
it had appeared to be, were able to muster 151 voices against 
282 in favour of agreeing with the lords in leaving out the 
clause about the vacancy of the throne.* There was still, 
however, a far greater preponderance of the whigs in one 
part of the convention, than of the tories in the other. In the 
famous conference that ensued between committees of the 
two houses upon these amendments, it was never pretended 
that the word “ abdication” was used in its ordinary sense, 
for a voluntary resignation of the crown. The commons did 
not practise so pitiful a subterfuge. Nor could the lords ex- 
plicitly maintain, whatever might be the wishes of their 
managers, that the king was not expelled and excluded as 
much by their own word desertion ” as by that which the 
lower house had employed. Their own previous vote against 
a regency was decisive upon this pomt.t But as abdication 
was a gentler term than forfeiture, so desertion appeared a 
still softer method of expressing the same idea. Their chief 
objection, however, to the former word was that it led, or 
might seem to lead, to the vacancy of the throne, against 
which their principal arguments were directed. They con- 
tended that in our government there could be no interval or 
vacancy, the heir’s right being complete by a demise of the 
crown j so that it would at once render the monarchy elective, 
if any other person were designated to the succession. Tlie 
commons did not deny that the present case was one of election, 
thougli they refused to allow tl)at the monarchy was thus ren- 
dered perpetually elective. They asked, supposing a riglit to 
descend upon the next heir, who was that lieir to inherit it ? 


* Pari. Hist. 61. The chief speakers 
on this side were old sir Thomas Ciarges, 
brother-in-law of genei’al Monk, who 
had been, distinguished as an opponent 
of administration under Charles and 
James, and Mr, Finch, brother of lord 


Nottingham, who had been solicitor- 
general to Charles, but was removed in 
the late reign. 

■}■ James is called “ the late king ” in 
a resolution of the lords on Feb. 2. 



James ILJ FIIOM HENRY VII. TO GEORGE II. ^6l 

and gained one of their chief advantages by the difficulty of 
evading this question. It was indeed evident that, if the 
lords should , carry their amendments, an enquiry into the 
legitimacy of the ])riace of Wales could by no means be dis- 
pensed with. Unless that could he disproved more satisfac- 
torily than they had reason to hope, they must come back to 
the inconveniences of a regency, with the prospect of be- 
queathing interminable confusion to their posterity. For, if 
the descendants of James should continue in the Roman 
catholic religion, the nation might be placed in the ridiculous 
situation of acknowledging' a dynasty of exiled kings, Vvliose 
lawful prerogative would be withheld by another race of pro- 
t(jstaiit regents. It was indeed strange to apply the provi- 
sional substitution of a regent in cases of infancy or imbecility 
of mind to a prince of mature age, and full {?apaeit)' for the 
exercise of power. Upon the king^s return to Euglaiid, this 
delegated autliority must cease of itself ; unless supported by 
votes of parliament as violent and incompatible with the 
regular constitution as his deprivation of the royal title ; but 
far less secure for the subject, whom the statute of Henry 
VII. would shelter in paying obedience to a king de facto, 
while the fate of sir Henry Vane was an awful proof that no 
other name could give countenance to usurpation. A great 
part of the nation not thirty years before had been compelled 
by acts of parliament to declare upon oath their abhorrence 
of that traitorous position, that arms might be taken up by 
the king^s authority against his person or those commissioned 
by him, through the influence of those verytories or loyalists 
who had now recourse to the identical distinction between the 
king’s natural and political capacity, for which the presby- 
terians had incurred so many reproaches. 

In this conference, however, if the whigs had every advan- 
tage on the solid grounds of expediency, or rather political 
necessity, the tories were as much superior in the mere argu- 
ment, either as it regarded the common sense of words, or 
the principles of our constitutional law. Even should we 
admit that an hereditary king is competent to abdicate the 
throne in the name of all his posterity, this could only be 

^ 13 Car. IL c. i. ; 17 Car. IL c. ii. 
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intended of a vokmtary and formal cession, not sucli a con- 
structiYe abandonment of his right by misconduct as the 
commons had imagined. The word forfeiture.’^ might better 
have answered this purpose ; but it had seemed too great a 
violence on principles v'hicli it was more convenient to under- 
mine than to assault. Nor would even forfeiture bear out 
by analogy the exclusion of an heir, whose right was not 
liable to be set aside at the ancestor’s pleasure. It was only 
by recurring to a kind of paramount, and what I snay call 
hyper-constitutional law, a mixture of force and 3'egard to the 
national good, which is the best sanction of what is done in 
revolutions, that the vote of the commons could be defended. 
They proceeded not by the stated rules of the Englisli govern- 
ment, but the general rights of manl^ind. They looked not 
so much to Magna Cliarta as the original compact of society, 
and rejected Coke and Hale for Hooker and Harrington. 

The house of lords, after this struggle against princ'iples 
undoubtedly very novel in the discussions of parliament, gave 
way to the strength of circumstance and the steadiness of the 
commons. They resolved not to insist on their aineinhiients 
to the original vote ; and followed this up by a resolution, 
that tlie prince and princess of Orange shall be declared king 
and queen of England, and all the dominions thereunto be- 
longing.^ But the commons with a noble patriotism delaytid 
to concur in this hasty settlement of the crown, till they 
should have completed the declaration of those fundamental 
rights and liberties for the sake of which alone they had gone 
forward witli this great revolution, t That declaration, being 
at once an exposition of the misgovernment which had com- 
pelled them to dethrone the late king, and of the conditions 

* This was carried hj sixty-two to passed against a regency, out of uiiwill- 
forty-seven, according to lord Clarendon; ingness to disagree with, the majority of 
several of the tories going over, and his brethren ; but he was entirely" of 
others who had been hitherto absent nuriiefs mind. The votes of the bishops 
coming down to vote. Forty peers pro- arc not accurately stated in most books ; 
tested, including twelve bishops, out of which has induced me to mention tliein 
seventeen present. Trelawney, who had here. Lords’ Journals, Feb. 6'. 
voted against the regency, was one of f It had been resolved, Jan. 
them; but not Compton, Lloyd of St. that before the committee proceed to fill 
Asaph, Crewe, Sprat, or Hall ; the three the throne now vacant, they will pro- 
former, I believe, being in the majority, cced to secure our religion, laws, and 
Lloyd had been absent when the vote liberties. 
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upon which they elected his successors^ ^vas incorporated in 
the final resolution to which both houses came on the 1 Sth of 
February, extending the limitation of the crown as far as the 
state of affairs required : That William and Mary, Ejevationof 
prince and princess of Orange, be, and be declared 
king and queen of England, France, and Ireland, 
and the dominions thereunto belonging, to hold the crown 
and dignity of the said kingdoms and dominions to them, the 
said prince and princess, during their lives, and the life of 
the survivor of them ; and that the sole and full exercise of 
the regal power be only in, and executed by, the said prince 
of Orange, in the names of the said prince and princess, 
during their joint lives ; and after their decease the said 
crown and royal dignity of the said kingdoms and dominions 
to be to the heirs of the body of the said priix’ess ; for default 
of such issue, to the princess Anne of Denmark, and the heirs 
of her body ; and for default of such issue, to the heirs of the 
body of the said prince of Orange.” 

Thus, to sum up the account of this extraordinary change 
in our established monarchy, the convention pronounced, 
under the slight disguise of a word unusual in the language 
of English law, that the actual sovereign had forfeited his 
right to the nation’s allegiance. It swept away by the same 
vote the reversion of his posterity and of those who could 
claim the inheritance of the crown. It declared that, during 
an interval of nearly two months, there was no king- of Eng'- 
laiid ; the monarchy lying, as it were, in abeyance from the 
2od of December to the 13th of February. It bestowed the 
crown on William, jointly with his wife indeed, but so that 
her participation of the sovereignty should be only in name.'’^' 

^ See Burnet’s rcmarkaMe convorsa- with Mary I. Her admirable temper 
tion with Bcntinck, wlierein the former made her acquiesce in this exclusion 
warmly opposed tlie settlement of the from power, vchich the sterner character 
crown on the prince of Orange alone, as of Iier husband demanded ; and with 
Halifax had. suggested. But nothing in respect to the conduct of the convention, 
it is more remarkable than that the it must be observed that the nation 
bishop docs not ])erceive that this was owed her no partieidar debt of grati- 
virtuaily done ; for it would be difficult tude, nor had she any better claim than 
to prove that Mary’s royalty differed at her sister to fill a throne by election, 
all from that of a queen consort, except which had been declared vacant. In 
in having her name in the style. She fact, there was no middle course between 
was exactly in the satne predicament as what was done, and following the pi’ccc- 
Phllip had been during his marriage dent of Philip, as to which Bentinck 
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It postponed tlie succession of the princess Anne during his 
life. Lastly, it made no provision for any future devolution 
of the crown in failure of issue from those to whom it was 
thus limited, leaving that to the wisdom of future parliaments. 
Yet only eight years before, nay much less, a large part of 
the nation had loudly proclaimed the incompetency of a full 
parliament, with a lawful king at its hejid, to alter the lineal 
course of succession. No whig had then openly pi'ofessed 
the doctrine, that not only a king, but an entire royal family, 
might be set aside for public convenience. The notion of an 
original contract was denounced as a republican chimera. 
The deposing of kings was branded as the worst birth of 
popery and fanaticism. If other revolutions have been more 
extensive in their effect on the established government, few 
perhaps have disSplayed a more rapid transition of public 
opinion. For it cannot, I think, be reasonably doubted that 
the majority of the nation went along with the vote of their 
representatives. Such was the termination of that contest, 
which the house of Stuart had obstinately maintained against 
the liberties, and of late, against the religion of England; 
or rather, of that far more ancient controversy between the 
crown and the people which had never been wholly at rest 
since the reign of John. During this long period, the balance, 
except in a few irregular intervals, had been swayed in favour 
of the crown ; and though the government of England was 
always a monarchy limited by law, though it always, or at 
least since the admission of the commons into the legislature, 
partook of the three simple forms, yet the character of a dig- 
narcby was evidently prevalent over the other parts of the 

said, be fancied the prince would not trusted to the queen’s temper and prin- 
Hfce to be his wife’s gentleman usher; ciples. It required a distinct act of 
for a divided sovereignty was a man- parliament (2 W. & M. c. 6.) to en- 
struous and impracticable expedient in able her to exercise the regal power 
theory, however the submissive dispo- during the Icing’s absence from England, 
sition of the queen might have prevented [It wtis urged by some, not without 
its mischiefs. Burnet seems to have plausible grounds, on IMary’s death, that 
had a puzzled view of this : for he says the parliament was dissolved by that 
afterwards, “ It seemed to be a double- event, the writs having been issued in her 
bottomed monarchy, where there were name as well as the king’s. A paper, 
two joint sovereigns ; but those who printed but privately handed about, with 
know the queen’s temper and principles the design to prove this, will be found in 
had no apprehensions of divided coun- Pari. Hist. v. S67. But it was not 
sels, or of a distracted government.” warmly taken up by any party. — 1845.] 
VoL ii. 2. The convention had not 
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constitution. But, since the revolution of 1688 , and parti- 
cularly from thence to the death of George II., after which 
the popular element grew much stronger, it seems equally 
just to say, that the predominating character has been aristo- 
crat] cal 5 the prerogative being in some respects too limited, 
and in others too little capable of effectual exercise, to coun- 
terbalance the hereditary peerage, and that class of great 
territorial proprietors, who, in a political division, are to be 
reckoned aiiiong the proper aristocracy of tlie kingdom. 
Tin's, however, vdll be more fully explained in the two suc- 
ceeding chapters. 
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CITAPTER XV. 

ON THE REIGN OF WILLIAJI III. 


o:'' - - 7?.7.'' of — Militanj Force icUhout CoiiHciit 

.■■/■■■■ ,'V-/ ///.■■i',-.'’- ■■ ivith the iicio Govcr^nment^ — Its Causes — 
,}}■!!?, ! of a c i\< i^fidhn inih received Principles — Character and 
Pr.-i'/s (f li’d'iinr — ■.h-din'-m of the Whigs — MU of Indemnih/ — Fill for 
restoring Corpora lions — SeUlemenl of the Uevenue — Appropriation of 
Supplies — JJtssaiisfaciion of the Xing — Xo Republican Party in Existence — 
William employs Tories in Ministry — Intrigues with the late King — Schemes 
for his Resioraiion — Attainder of Sir John Fenwick — III Success of the JVar 
— Its Expenses — Treaty of Rysimck — Jealousy of the Commons — Army 
reduced — Irish Forfeitures resumed — Parliamentary Enqidries — Treaties 
of Partition — Improvements in Constitution under William — Bill for Triennial 
'Parliamenis — Law of Treason — Statute of Edward III. — Its constructive 
Intcjpretation — Statute of William III. — Liberty of the Press — Law of 
Libel — Ueligious Toleration — Atlcmpt at Comprehension — Schism of the 
Non-jurors — Laws against Romon Catholics — Act of Set lie men t — Limit- 
idions of Frerogntke contained in it Privy Council superseded by a Cabinet 
— - Exclusion of Placemen and Pensioners from Parliament — Independence of 
Judges — Oath of Abjuration. 

The Revolution is not to be considered as a mere effort of 
the nation on a pressing emergency to rescue itself from the 
violence of a particular monarch ; much less as grounded 
upon the danger of the Anglican church, its emoluments, 
and dignities, from the bigotry of a hostile religion. It was 
rather the tziumpli of those principles wliicli, in tlie langiiag'o 
of the present day, are denoniinated liberal or constitutional, 
over tlujse of jiusolate monarchy, or of monarcliy not effec- 
tually controlled l.y stated boundaries. It was the termination 
of a contest I'etweeii the regal power and that of parliament, 
which could not have been brought to so favourable an issue 
by any other means. But, ^vliile the chief renovation in the 
spirit of our goveniment was likely to spring from breakii^g 
the line of succession, while no positive enactments woukl 
have sufficed to give security to freedom with tlie legitimate 
race of Stuart on the throne, it would have beeji most 
culpable, and even preposterous, to penm*t this occasion to 
pass by, without asserting and defining those rights and 
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liberties, which the very iudeterminate ziatiire of the king^s 
prerogative at common law, as well as the unequivocal exten- 
sion it had lately received, must continually place in jeopardy. 
The house of lords indeed, as I have observ'cd in the last 
chapter, would have conferred the crown on William and 
Mar)^ leaving the redress of grievances to future arrange- 
ment ; and some eminent lawyers in the commons, Maynard 
and Pollexfen, seem to have had apprehensions of keeping'’ 
the nation too long in a state of anarchy.'* But the great 
ninjoj-ity of the commons wisely resolved to go at once to the 
root of the nation’s gi and show their new sovereign 

that he was raised to tl.C' r! for the sake of those liberties, 

by violating which his pre(l(?cessor had forfeited it. 

The declaration of rights presented to the prince of Orange 
by the marquis of Halifax, as speaker of the lords, Declaration 
in the preseirce of both houses, on the 18 th of 
February, consists of three parts : a recital of the illegal and 
arbitrary acts committed by the late king, and of their con- 
sequent vote of abdication ; a declaration, nearly following 
the words of the former part, that such enumerated acts are 
illegal ; and a resolution, that the throne sliall be filled by the 
prince and princess of Orang-e, according to the limitations 
mentioned in the last chapter. Thus the declaration of rigdits 
was indissolubly connected Avith the revolntion-settlement, as 
its motive and its condition. 

The lords and commons in this instrument declare : That 
the pretended poAAXir of suspending Ihavs, and the execution of 
laws, by regal authority without consent of parliament, is 
illegal; That the pretended power of dispensing Avith laws 
by regal authority, as it hath been assumed and exercised of 
late, is illegal ; Tliat the commission for creating the late 
court of commissioners for ecclesiastical causes, and all other 
commissions and courts of the like nature, are illegal and 
pernicious ; That levjdng of money for or to the use of the 
croAAm, by pretence of prerogative Avithout grant of parlia- 
ment, for longer time or in any otlier manner tliaii thci same 
is or shall be granted, is illegal ; That it is the right of the 
subjects to petition the king, and that all coiumitiYuvists or 
pi^osecutions for such petitions are illegal ; TIuit the raising 
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or keeping a standing army within the kingdom in time of 
peace, unless it he with consent of parliament, is illegal ; 
That the subjects which are protestants may have arms for 
their defence suitable to their conditio3i, and as allow'ed by 
law; That elections of members of parliament ought to be 
free ; That the freedom of speech or debates, or proceedings 
in parliament, ought not to be impeached or questioned An 
any court or place out of parliament ; That excessive bail 
ought not to be required, nor excessive fines imposed, nor 
cruel and unusual pimishments inflicted ; That juries ought 
to be duly inipannelled and returned, and that jurors which 
pass upon men in trials of high treason ought to be free- 
holders ; That all grants and promises of fines and forfeitures 
of particular persons, before conviction, are illegal and void ; 
And that, for redress of all grievances, and for the amending, 
strengthening, and preserving of the laws, parliaments ought 
to he held frequently.'^ 

This declaration was, some months afterwards, confirmed 
by a regular act of the legislature in the bill of rights, 
BUI of rights. establishes at the same time the limitation of 

the crown according to the vote of both houses, and adds the 
important provision ; That all persons who shall hold com- 
munion with the church of Rome, or shall marry a papist, 
shall he excluded, and for ever incapable to possess, inherit, 
or enjoy, the crowm and government of this realm; and in all 
such cases, the people of these realms shall be absolved from 
their allegiance, and the crown shall descend to the next heir. 
This was as near an approach to a generalisation of the prin- 
ciple of resistance as could be admitted with any security for 
public order. 

The bill of rights contained only one clause extending 
rather beyond tlie propositions laid down in the de<;laration. 
This relates to the dispensing poAver, Avhich the lords had 
been unwilling, absolutely to condemn. They softened the 
general assertion of its illegality sent up from the other house, 
by inserting the Avords it has been exercised of late/’ t 
In the bill of rights therefore a clause was introduced, that 
no dispensation by non obstante to any statute should be 
allowed, except in such cases as should be specially provided 

* Pari. Hist. v. lOS. t Journals, llthandlStli Feb. 1688 - 9 . 
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for by a bill to be passed during the present session. This 
reservation went to satisfy the scruples of the lords, who did 
not agree without difficulty to tlie complete abolition of a pre- 
rogative, so long recognised, and in many cases so conve- 
nient/* But the palpable danger of permitting it to exist in 
its indefinite state, subject to the interpretation of time-serving 
judges, prevailed \nth the commons over this consideration 
of conveiiiency ; and though in the next parliament the judges 
were ordered by the house of lords to dra\v a bill for the 
king’s dispensing in such cases wherein tliey should find it 
necessary, aiid for abrcsgi-ihig s-uh. laws as had been usually 
dispensed with and were become useless, the subject seems 
to have received no further attention.f 

Except in this article of the dispensing* prerogative, we 
cannot say, on coni])aring the bill of rights witli what is 
proved to be the law by statutes, or generally esteemed 
to be such on the authority of our best writers, that it took 
away any legal power of the cro\vn, or enlarged the limits of 
popular and parliamentary privilege- Tlie most questionable 
proposition, tiiough at tlie same time one of the most im- 
portant, was that which asserts the ilieonllty of a 

p Military 

Standi no* army in time or peace, unless with con- force vpith- 

, . .out consent 

sent 01 parliament. It seems diracuit to pcu’ceive in 
what respect this infringed on any private man’s 
right, or by what clear reason (for no statute could be pre- 
tended) the king was debarred from enlisting' soldiers by vo- 
luntary contract for the defence of his dominions, especially 
after an express law had declared the sole power over the 
militia, without giving any definition hf that word, to reside 
in the crown. This had never been expressly maintained by 
Charles II.’s parliaments ; though the general repugnance of 
the nation to wdiat was certainly an innovation mig'Iit have 
provoked a body of men, who did not always measure their 
words, to declare its illegality, t It vras however at least un« 

* Pari. Illst. 345. of the crown and its royal power.” This 

t Lords’ Journals, 22d Nov. 1689. savours a little of old tory limes. Eor 
[Pardons for murder used to be granted there are certainly unrepealed statutes of 
with a ‘‘non obstantibus statutis.” After Edward III., which materially limit the 
the revolution it was contended that they crown’s prerogative of pardoning fe- 
wore no longer legal: 1 Shower, 1284. ionics. — 184.%] 

But Holt held “the power of pardoning 1 The guards retained out of the old 
all offences to be an inseparable incident army disbanded at the king’s return 
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constitutional, by wliicli, as distinguished from illegal, I mean 
a novelty of much importance, tending to endanger the esta- 
blished laws. And it is manifest that the king could never 
inflict penalties by martial law, or generally by any other 
course, on his troops, nor quarter them on the inhabitants, 
nor cause them to interfere with the civil authorities; so that, 
even if the proposition so absolutely expressed may be some- 
what too wide, it still should be considered as virtually cor- 
rect.'^' But its distinct assertion in the bill of rights put a 


have ' been already mentioned to have 
amounted to about 5000 men ; though 
some assert their number at first to have 
been considerably less. No objection 
seems to have been made at the time to 
the continuance of these regiments. But 
in 1667, on the insult offered to the 
coasts by the Dutch ffect, a great panic 
arising, 12,000 fresh troops were hastily 
levied. The commons, on July 25., came 
to an unanimous resolution, that his ma- 
jesty be humbly desired by such mem- 
bers as are his privy council, that when 
a peace is concluded, the new-raised 
forces he disbanded. The king, four 
days after, in a speech to both houses, 
said, “ he wondered what one thing he 
had done since his coming into England, 
to persuade any sober person that he did 
Intend to govern by a standing army; 
he said he %vas more an Englishman 
than to do so. He desired, for as much 
as concerned him, to preserve the laws,’* 
See. Pari. Hist. iv. 36d. Next session 
the two houses thanked him for having 
disbanded the late raised forces. Id. 
36'9. But in 1673, chu*ing the second 
Dutch war, a considerable force having 
hcon levied, the house of commons, after 
a warm debate, resolved, Nov. 3., that a 
standing army was a grievance. Id. 
604. And on February following, that 
the continuing of any standing forces in 
this nation, other tiian the militia, is a 
great grievance and vexation to the 
people ; and that this house do humbly 
petition his majesty to cause immediately 
to be disbanded that part of them that 
were raised since Jan. 1. 1663. Id. 66.5. 
This was done not long afterwards ; but 
early in 1678, on the pretext of entering 
into a war with France, he suddenly 
raised an array of 20,000 men, or more, 
according to, some accounts, w’^hich gave 
so much alarm to the parliament, that 


they would only vote supplies on con- 
dition that these troops should be imme- 
diately disbanded. Id. 985. The king, 
however, employed the money without 
doing so ; and maintained, in the next 
session, that it had been necessary to 
keep them on foot; intimating, at the 
same time, that he was now willing to 
comply, if the house thought it expe- 
dient to disband the troops; which they 
accordingly voted with unanimity, to be 
necessary for the safety of his majesty’s 
person, and preservation of the peace of 
the government. Nov. 25. Id. 1049. 
James showed, in his speech to parlia- 
ment, Nov. 9. 1685, that lie intended to 
keep on foot a standing army. Id. 1371. 
But, though that house of commons 
w-as very dilTerently composed from tliose 
in his brother’s reign, and voted as large 
a supply as the king required, they re- 
solved that a bill be brought in to ren- 
der the militia more usefui ; an oblique 
and timid hint of their disapprobation 
of a regular force, against which several 
members had spoken. 

I do not find that any one, even in 
debate, goes tlie length of denying that 
the king might, by his prerogative, 
maintain a regular army ; none at least 
of the resolutions in the commons can be 
said to. have that effect. 

* It is expressly against the petition 
of right, to quarter troops on the citizens, 
or to inflict any punishment by martial 
law'. No court martial, in fact, can have 
any coercive jurisdiction except by sta- 
tute ; unless we should resort to the old 
tribunal of the constable and marshal. 
Ami that this w'as admitted, even in bad 
times, we may learn by an odd case in 
sir Thomas Jones’s Reports, 147. (i^asch, 
33 Car. 2. 1 68 1 ). An action was brought 
for assault and false imprisonment. The 
defendant pleaded that he w'as lieutenant- 
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most essential restraint on the monarchy, and rendered it in 
effect for ever impossible to employ any direct force or in- 
timidation against the established laws and liberties of the 
people. 

A revolution so thoroughly remedial, and accomplished 
with so little cost of private suffering, so little of Discontent 
angry piinishinent or oppression of the vanquished, new govern- 
ought to have been hailed with unbounded thankful- 
ness and satisfection. T!?e nation’s deliverer and chosen 
sovereign, in himself the most magnanimous and heroic clni- 
racter of that age, might have expected no return but ad- 
nnratioii and gratitude. Yet this ^vas very far from being 
the case. In no period of time under the Stuarts were public 
discontent and opposition of parliament more prominent than 
in the reign of IViliiam ilJ. ; and t!iat high-souled ]:)rincc 
enjoyed far less of his subjects’ affection than Cliarles IL 
No part of our history perhaps is read upon the whole with 
less satisfj5,cli(;n than these thirteen years, during which 
he sat upon his elective throne. It will be suffi- 
cient for me to sketch generally the leading causes, ^ 
and the errors botli of die prince and people, which hindered 
the blessings of the revolution from being duly appreciated 
by its contemporaries. 

The votes of the two houses, that James had abdicated, 


governor of the isle of Scllly, and that 
the plaintiff was a soldier belonging 
to the giirrison; and that it was the 
ancient custom of the castle, that if any 
soldier refused to render obedience, the 
governor miglit punish him by imprison- 
ment for a reasonable time; which he 
had therefore done. The plaintiff de- 
murred, and had judgment in his favour. 
By demurriiig, he put it to the court to 
determine, whether this plea, which is 
obviously fabricated in order to cover 
the want of any general right to main- 
tain discipline in this manner, were valid 
in point of law ; which they decided, as 
it appears, in the negative. 

In the next reign, however, an at- 
tempt was made to punish deserters ca- 
pitally, not l)y a coxirt martial, but on 
the authority of an ancient act of par- 
liament. Chief justice Herbert is said 


to have resigned his place in the king’s 
bench rather than come into this. Wriglit 
succeeded him ; and two deserters, hav- 
ing been convicted, were executed in 
London. Ralph, 961. I cannot dis- 
cover that there was any thing iliegal in 
the proceeding; and therefore question 
a little whether this were really Her- 
bert’s motive. See 3 Inst. 96. 

[I have since observed, in a passage 
which had escaped me, that the cause of 
sir Edward Herbert’s resignation, which 
was in fact no resignation, but only an 
exchange of places with Wright, chief 
justice of the common pleas, was his ob- 
jection to the king’s insisting on the exe- 
cution of one of these deserters at Fly- 
mouth, the conviction having occurred 
at Reading, State Trials, xii. 262., from 
Hey wood’s Vindication of l^x. — 1845,] 
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or in plainer words forfeited, his royal authority, that the 
crown was vacant, that one out of the regular line 
incomp^tN^ of succession should be raised to it, were so imten- 
StifrSvcci able by any known law, so repugnant to the principles 
principles. ostablislicd church, that a nation accustomed 

to think upon matters of government only as ]a^vyefs and 
churchmen dictated, could not easily reconcile them to its 
preconceived notions of duty. The first burst of resentment 
against the late king was mitigated by his fall ; compassion, 
and even confidence, began to take place of it; his adherents 
— some denying or extenuating the faults of his administra- 
tion, others more artfully representing them as capable of 
redress by legal measures — having recovered from their con- 
sternation, took advantage of the necessary delay before tlie 
meeting of the convention, and of the time consumed in its 
debates, to publish pamphlets and circulate rumours in his 
behalf.'^ Thus at the moment when William and Mary 
were proclaimed (though it seems highly probable that a 
majority of the kingdom sustained the bold votes of its re- 
presentatives), there was yet a very powerful minority who 
believed the constitution to be most violently shaken, if not 
irretrievably destroyed, and the rightful sovereign to have 
been excluded by usurpation. The clergy were moved by 
pride and shame, by the just apprehension that their influence 
over the people would be impaired, by jealousy or hatred of 
the non-conformists, to deprecate so practical a coufiY tio^* ,;T 
of the doctrines they had preached, especially when an oatli 
of allegiance to their new sovereign came to be imposed; 


* See several in the Somers Tracts, 
vol. X. One of these, a Letter to a jMcm- 
ber of tlic Convention, by Dr. Sherlock, 
is very ably written; and puts all the 
consequences of a change of government, 
as to popular dissatisfiiction, &c. much 
as they turned out, though, of course, 
failing to show that a treaty with the 
king would he less open to objection. 
Sherlock declined for a time to take the 
oaths; but, complying afterwards, and 
writing in vindication, or at least excuse, 
of the revolution, incurred the hostility 
of the Jacobites, and impaired his own 
I'lputation by so interested a want of 
consistency ; for he had been the most 


eminent champion of passive obedience. 
Even the distincuon he found out, of the 
lawfulness of allegiance to a king de facto, 
was contrary to his former doctrine. 
[A pamphlet, entitled •* A Second Letter 
to a Friend,” in answer to the declaration 
of James TI. in 1G92 (Somers Tracts, x. 
J7S.), which goes wholly on revolution 
principles, is attributed to Sherlock by 
Scott, who prints the title as if Sherlock’s 
name were in it, probabh^ following tlie 
former edition of the Souieis Tracts. 
But I do not find it ascribed to Sherlock 
in the Biograjdiia Britannica, or in the 
list of his writings in Watt’s Biblio- 
theca. — 184J.] 
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and they had no alternative but to resign their benefices, or 
Avonsid their repiitations and consciences by submission upon 
some casuistical pretext. * Eight bishops, including the pri- 
mate and several of those who had been foremost in the 
defence of the church during the late reign, with about four 
hundred clergy, some of tivem highly distinguished, chose 
the more honourable course of refusing the new oaths ; and 
thus began the schism of the non-jurors, more mischievous in 
its commencement than its continuance, and not so dangerous 
to the government of William III. and George I. as the fiilse 
submission of less sincere men.t 

It secuns undeniable that the strength of this Jacobite fac- 


tion sprung from the want 

1 W. & M. c. 8. 

f The neccsiiity of excluding men so 
conscientious, and several of whom had 
very recently sustained so conspictiously 
the brunt of the battle against Icing 
James, was very painful; and motives of 
policy, as well as generosity, were not 
wanting in favour of some indulgence 
towards thorn. On the other hand, it was 
dangerous to admit such a reflection on 
the new settlement, as would be cast by 
its enemies, if the clergy, especially the 
bishops, should be excused from the oath 
of allegiance. The house of lords made 
an amendment in the act requiring this 
oath, dispensing with it in the case of 
ecclesiastical persons, unless they should 
be called upon by the privy-council. 
This, it was thought, ’would furnish a 
seeurily for tlmir peaceable demeanour, 
witliout shocking the people and occa- 
sioning a dangerous schism. But the 
commons resolutely opposed this amend- 
ment, as an unhilr distinction, and dero- 
gatory to the king’s title. Pari. Hist. 
218. Lords’ Journals, 17th April, 1689. 
TJie clergy, liowever, had six months 
more time allowed them, in order to 
take the oath, than the possessors of lay 
offices. 

Upon the whole, I think the reasons 
for deprivation greatly preponderated. 
Public prayers for the king by name 
form part of our liturgy ; and it was 
surely impossible to dispense Avith the 
clergy’s reading them, AAdiich AA-as as ob- 
noxious as the oath of allegiance. Thus 
the beneficed priests must have been ex- 
cluded ; and it was hardly required to 

VOL. II. 


of ajipareiit Becossity for the 

make an exception for the sake of a few 
bishops, even if difficulties of the same 
kind would not have occurred in the ex- 
ercise of their jurisdletion, Avhich hangs 
upon, and has a perpetual reference to, 
the supremacy of the crown. 

The king was empowered to reserve a 
third part of the value of their benefices 
to any twelve of the recusant clergy. 
1 W. & M. c. 8. s. 16. But this could 
only be done at the expense of their suc- 
cessors; and the behaviour of the non- 
jurors, Avho strained every nerve in fa- 
vour of the dethroned king, did not re- 
commend them to the government. The 
deprived bishoj)s, though many of them, 
through their late behaviour, Avere de- 
servedly esteemed, cannot be reckoned 
among the eminent characters of our 
church for learning or cajjacity. San- 
croft, the most distinguished of them, 
had not made an)' remarkable figure ; 
and none of tlie rest had any pretensions 
to literary credit. Those who filled their 
places were incomparably siiperior. 
Among the non-juring clergy a certain 
number Avere considerable men ; but, 
upon the Avhole, tlie weil-aflectcd pai’t 
of the church, not only at the revolutioji, 
but for fifty years afterwards, con mined 
by far its most useful and able members. 
Yet the effect of this expulsion Avas 
highly unfavourable to the new govern- 
ment ; and it required all the infliience 
of a latitudinarlan school of divinity, led 
by I,iOcke, which was very strong among 
the laity under William, to counteract 
it. 
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change of government. Extreme oppression produces an 
impetuous tide of resistance, which bears away the reasonings 
of the casuists. But the encroachments of James IL, being 
rather felt in prospect than much actual injury, left men in a 
calmer temper, and disposed to weigh somewhat nicely the 
nature of the proposed remedy. The revolution was, or at 
least seemed to be, a case of political expediency ; and ex- 
pediency is always a matter of uncertain argument. In many 
respects it Avas far better conducted, more peaceably, more 
moderately, with less passion and seAmrity towards the guilty, 
Avith less mixture of democratic turbulence, Avith less inno- 
vation on the regular Iuavs, than if it had been that extreme 
case of necessity Avhich some are apt to require. But it Avas 
obtained on this account AAdth less unanimity and heartfelt 
concurrence of the entire nation. 

The demeanour of William, always cold and sometimes 
Cl ract barsh, his foreign origin (a sort of crime in English 
and errors eves) aiid foreign favourites, the natural and almost 
laudable prejudice against one Avho had risen by the 
misfortunes of a very near relation, conspired, Avith a desire 
of power not very judiciously displayed by him, to keep alive 
this disaffection ; and the opposite party, regardless of all the 
decencies of political lying, took care to aggravate it by the 
vilest calumnies against one, AAdio, though not exempt from 
errors, must be accounted the greatest man of his own age. 
It is certain that his government Avas in very considerable 
danger for three or four years after the I’evolution, and even 
to the peace of Ryswick. The change appeared so marvellous, 
and contrary to the bent of men’s expectation, that it could 
not be permanent. Hence he Avas surrounded by the timid 
and the treacherous ; by those who meant to have merits to 
plead after a restoration, and those Avho meant at least to be 
secure. A new and iTWolutionary gOA-ernmeiit is seldom 
fairly dealt Avith. Mankind, accustomed to forgive almost 
every thing in favour of legitimate prescriptive pouter, exact 
an ideal faultlessness from that \Affiich claims allegiance on 
the score of its utility. The personal failings of its rulers, 
the negligences of their administration, even the ineATtable 
privations and difficulties which the nature of human affairs 
or the misconduct of their predecessors create, are imputed 
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to them AVI til invidious minuteness. Those who deem their 
own merit nnre\var(led 5 become always a numerous and im- 
placjihle class of adversaries ; those whose schemes of public 
improveinent Jiave not been followed, think nothing gained 
by the change, and return to a restless censoriousness in 
wliicli tliey have been accustomed to place delight. With all 
these it was natural that William should have to contend ; 
but we cannot in justice impute all the unpopularity of lus 
ailmiiiistratioii to the disaffection of one party, or the fickle- 
ness and ingratitude of another. It arose in no slight degree 
from errors of his own. 

The king had been raised to the throne by the vigour and 
zeal of the udiigs ; but the op])osite party wure so of 
nearly upon an equality in both houses that it would 
have been difficult to frame his government on an exclusive 
basis. It would also have been highly impolitic, and, with 
respect to some few persons, ungrateful, to put a slight upon 
those who had an undeniable majority in the most powerful 
classes. Willijun acted, therefore, on a wise and liberal 
principle, in bestowing offices of trust on lord Danby, so 
meritorious in the revolution, and on lord Nottingham, whose 
probity was unimpeached ; u’lnle he gave the wliigs, as was 
due, a decided preponderance in his council. Many of them, 
honxuT^r, with that indiscriminating acrimony which belongs 
to all factions, could not endure the elevation of men who 
had complied with the court too long, and seemed by their 
tardy op posilioir^ to be rather the patriots of the church than 
of civil liberty. They remembered that Danby had been im- 
peached as a corrupt and dangerous minister ; that Halifax 
l-uul been involved, at least l)y holding a confidentia! office at 
the time, in the last and worst part of Cliailes’s reign* Diey 
saw Godolpliin, wlio had concurred in the commitment of tlie 
bisl)ops, and every other measure of the late king, still in the 
treasury ; and, though, they could not reproach Nottingham 
with any misconduct, were shocked that his conspicuous 
opposition to the new settlement slioiild be rewarded wifii, 
the post of secretary of state. The mismanagement of affairs 
in Ireland during 1.689? which was very glaring, furnished 

* Burnet. Ralph, 174. 179. 

T 2 
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specious grounds for suspicion that the king was betrayed.^ 
It is probable that he was so, thougli not at that time by the 
chiefs of his ministry. This was the beginning of that dis- 
satisfaction with the government of William, on the part of 
those who had the most zeal for his throne, which eventually 
became far more harassing than the conspiracies of his real 
enemies. Halifax gave way to the prejudices of the com- 
mons, and retired from power. These prejudices were no 
doubt unjust, as they respected a man so sound in principle, 
though not uniform in conduct, and who had withstood the 
arbiti*ary maxims of Charles and James in that cabinet, of 
which he unfortunately continued too long a member. But 
his fall is a warning to English statesmen, that they will be 
deemed responsible to their country for measures which they 
countenance by remaining in office, though they may resist 
them in council. 

The same honest warmth which impelled the wdiigs to 
uiij of murmur at the employment of men sullied by their 
indemnity, compliance with the court, made them unwilling to 
concur in the king’s desire of a total amnesty. They retained 
the bill of indemnity in the commons ; and excepting some 
by name, and many more by general clauses, gave their ad- 
versaries a pretext for alarming all those whose conduct had 
not been irreproachable. Clemency is indeed for tlie most 
part the wisest, as well as the most generous policy; yet it 
might seem dangerous to pass over \rith unlimited forgive- 
ness that servile obedience to arbitrary power, esjiecially in 
the judges, which, as it spring's from a base motive, is best 
controlled by the fear of punishment. But some of the late 
king’s instruments had lied with him, others were lost and 
ruined; it was better to follow the precedent set at the 
restoration, than to give them a chance of regaining public 

^ The parliamentary debates are full The star of the house of Stuart grew pals 
of complaints as to the mismanagement for ever on that illustrious day, when 
of all things in Ireland. Tiicse might James displayed again the pusillanimity 
be thought hasty or factious; but marshal which had cost him his English crown, 
Schomberg’s letters to the king yield Yet the best friends of William dissuaded 
them strong confirmation. Dalryraple, him from going into Ireland, so im- 
Appendix, 26, See, William’s resolution minent did the peril appear at home, 
to take the Irish war on himself saved Dalryraple, Id. 97. “ Things,” says 

not only that country but England. Our Burnet, “ were in a very ill disposition 
own constitution was won on the Boyne, towards a fatal turn.” 
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sympathy by a prosecution out of the regular course of law.*^ 
In one instancCj the expulsion of sir Robert Sawyer from the 
house, the majoi'ity displayed a just resentment against one 
of the most devoted adherents of the prerogative, so long as 
(‘ivil liberty alone was in danger. Sawyer had been latterly 
very conspicuous in defence of the church ; and it was expe- 
dient to let the nation see that the days of Charles II. were 
not entirely forg'otten.t Nothing' was concluded as to the 
indemnity in this parliament; but in the next, William took 
the matter into his own hands by sending' down an act of g'race. 

I scarcely venture, at this distance from the scene, to pro- 
nounce an opinion as to the clause introduced by the 
^vhigs into a bill for restoring corporations, ^vhich 


See the debates on this subject in 
the Parliamentary History, which is a 
transcript from Anchitcl Grey. The 
whigs, or at least some hot-headed men 
among them, were certainly too much 
actuated by a vindictive spirit, and con- 
sumedtoo much time on this neccssarybili. 

I The prominent instance of Sawyer’s 
delinquency, which caused his expulsion, 
was his refusal of a writ of error to sir 
Thomas Armstrong. Pari, Hist. 516. It 
was notorious that Armstrong suffered by 
a legal murder ; and an attorney-general 
in such a case could not be reckoned as 
free from personal responsibility as an 
ordinary advocate who maintains a cause 
for liis fee. The first resolution had been 
to give reparation out of the estates of 
the judges and prosecutors to Armstrong’s 
ffimily ; which was, jjcvhaps rightly, 
abandoned. 

The house of lords, who, having a 
power to examine upon oath, arc sup- 
I'losed to sift the trutli in such inquiries 
better than the commons, wore not remiss 
in endeavouring to bring the instruments 
of Stuart tyranny to justice. Besides the 
committee appointed, on tlie very second 
day of the convention, i33d Jan. 1689, to 
investigate the supposed circumstances of 
suspicion as to the death of lord Essex, 
(a committee renewed afterwards, and 
formed of persoirs by no meai.'s likely to 
have abandoned any ihat miglit lead 
to the detection of guilt in the late king,) 
another was appointed in the second ses- 
sion of the same parliament ( Lords’ Jour- 
nals, 2d Nov. 1689) “to consider who 


were the advisers and prosecutors of the 
WMrde/’Soflord Russell, col. Sidney, Arm- 
strong, Cornish, &c., and who were the 
advisers of issuing out writs of quo war- 
rantos against corporations, and who were 
their regulators, and also who M'cre the 
public assertors of the dispensing power.” 
Tlie examinations taken before this com- 
mittee are printed in the Lords’ Journals, 
20th Dec. 1689; and there certainly does 
not appear any want of zeal to convict the 
guilty. But neither the law nor the 
proofs would serve them. They could 
establish nothing against Dudley North, 
the torj' sheriff of 1683, except that he 
had named lord Russell’s panel himself; 
which, tliough irregular and doubtless ill- 
designed, had unluckil}’ a precedent in 
the conduct of the ffimous v.-hig sheriff', 
Slingsby Bcthell ; a man who, like 
North, thoiigli on the opposite side, 
cared more for his party than for decency 
and justice. Lord Halifax was a good 
deal hurt in character by this report; and 
never made a considerable figure after- 
wards. Burnet, 34. His mortiffc.ition 
led him to cjigage in an intrigue with 
the late king, which was discovered; yet, 
I suspect that, with his usual versatility, 
he again abandoneci that cause before his 
death. Ralpli, 467. The act of grace 
(2 W. tS: M. c. 10.) contained a small 
number of exceptions, too many indeed 
for its name ; but probably there would 
have been difficulty in prevailing on the 
houses to pass it generally : and no one 
was ever molested afterwards on account 
of his conduct before the revolution. 
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excliuled for the space of seven years all who had acted 
or even concurred in surrendering charters from muni- 
cipal offices of trust. This was no doubt intended to main- 
tain their own superiority by keeping the church or tory 
faction out of corporations. It evidently was not calculated 
to assuage the jirevailing animosities. But, on the other 
hand, the cowardly subinissiveness of tlie others to the quo 
warrantos seemed at least to deserve this censure ; and the 
measure could by no means be put on a level in point of rigour 
with the corporation act of Charles II. As the dissenters, 
unquestioned friends of the revolution, had been universally 
excluded by that statute, and the tories had lately been strong 
enougli to prevent their re-admission, it was not unfair for 
the opposite party, or rather for the government, to provide 
some security against men, who, in spite of their oaths of 
allegiance, were not likely to have thoroughly abjured their 
former principles. This clause, which modern historians 
generally condemn as oppressive, had the strong support of 
Mr. Somers, then solicitor-general. It was, however, lost 
through the court’s conjunction with the tories in the lower 
house, and the bill itself fell to the ground in tlie upper ; so 
that tliose who had come into corporations very ill means 
retained their power, to the great disadvantage of the revolu- 
tion party; as the next elections made appear.’^ 

But if the whigs behaved in these instances with too much 
of that passion, which, thougli ofiensive and mischievous in 
its excess, is yet almost inseparable from patriotism and in- 
corrupt sentiments in so numerous an assembly as tlu^ house 
of commons, they amply redeemed their glory by v/hat cost 
them the new king’s favour, their wise and admirable settle- 
ment of the revenue. 

The first parliament of Charles IL had fixed on 1,200,000/. 
as the ordinary revenue of the crown, sufficient in 

Settlement . » • i - 

of the times or no peculiar cxiorency tor the support or its 

revenue, ^ i i- i > ^ t • i 

fliginty and tor the public delence. ror this they 
provided various resources; the hereditary excise on liquors 

* ParL Hist. 50B. et post. Journals, believe, almost entirely to liis inemory. 
2d, and 10th Jan. 1689, 1690. Burnet’s Ralph and Somerville are scarce over 
account is confused and inaccurate, as is candid towards the whigs in this reign- 
very commonly the case : he trusted, I 
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granted in lien of the king’s feudal rights, other excise and 
custom duties granted for his life, the post-office, the crown 
lands, the tax called hearth-money, or two shillings for every 
house, and some of smaller consequence. These in the he- 
ginning of that reign fell short of the estimate ; but before 
its termination, by the improvement of trade and stricter ma- 
nagement of the customs, they certainly exceeded that sum.^ 
For the revenue of James from these sources, on an averag’e 
of the four years of his reigm, amounted to 1,500, 9617. ; 
to whicli something more than 400,000/. is to be added for 
the produce of duties imposed for eight years by his parlia- 
ment of KiSa.t 

William appears to have entertained no doubt that this 
great revenue, as well as all the power and prerogative of 
the crown, became vested in himself as king of England, or 
at least ought to be instantly settled by parliament according 
to the usual method, t There could indeed be no pretence 
for disputing his rigiit to the hereditary excise, though this 
seems to have been questioned in debate : but the commons 
soon displayed a considerable reluctance to grant the tempo- 
rary revenue for the king’s life. This had been done for 
several centuries in the first parliament of every reign. But 
the accoimts, for which they called on this occasion, exhibited 
so considerable an increase of the receipts on one hand, so 
alarming a disposition of the expenditure on the other, that 
they deemed it expedient to restrain a liberality, which 
not only likely to go beyond their intentiou, but to place 
them, at least in future times, too much within the power of 
the crown.§ Its average expenses appeared to have been 


* [Ralph puts the annual revenue about 
1675 at l,3o8,000/. ; but with an an- 
ticipation, that is, debt upon it to the 
amount of 8G6,954/. The expense of 
tile army, navy, ordnance, and the for- 
tress of Tangier, was under 700,000/. 
The rest went to the civil list, &;c. Hist, 
of England, i. 290. — 1845.] 
t Pari. Hist. 150. 

J Burnet, 13. Ralph, 138. 194. Some 
of the lawyers endeavoured to persuade 
the house that the revenue, having been 
granted to James for his life, devolved to 
William during the natural life of tlie 


former ; a technical subtlety, against the 
spirit of the grant. Somers seems not to 
liave come into tliis ; but it is hard to 
collect the sense of speeches from Grey’s 
memoranda. Pari. Hist. 139. It is not 
to be understood that the tories universally 
were in favour of a grant for life, and the 
whigs against it. But as the latter were 
the majority, it was in -.hLir power, speak- 
ing of them as a party, to have carried 
the measure. 

§ [Davenant, whom I quote at pre- 
sent from Harris’s Life of Charles II., 
p. 378., computes the hereditary excise 
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1,700,000/. Of this 610,000/. was the charge of the late 
hing'^s army, and 83,493/. of the ordnance. Nearly 90,000/. 
was set under the suspicious head of secret service, iinprested 
to Mr. Guy, secretary of the treasury.* Thus, it was evident 
that, far from sinking belovr the proper level, as had been 
the general complaint of the court in the Stuart reigns, the 
revenue was greatly and dangerously above it ^ and its ex- 
cess might either be consumed in unnecessary luxury, or 
diverted to the worse purposes of despotism and corruption. 
They had indeed just declared a standing army to be illegal. 
But there could be no such security for the ol)servance of 
this declaration as the want of means in the crown to mam- 
tain one. Their experience of the interminable contention 
about supply, which liad been fought with, various success 
between the kings of England and their parliaments for some 
hundred years, dictated a course to which they wisely and 
steadily adhered, and to which, perhaps above all other 
changes at this revolution, the augmented authority of the 
house of commons must he ascribed. 

They began by voting that 1,200,000/. slioiild be the an- 
nual revenue of the crown in time of peace; and 
■ jition of* that one half of this should be appropriated to the 
supplies. kiiig’s goveriiment and royal fa- 

mily, or what is. now called the civil list, the other to the 
public defence and contingent expenditure.t The breaking 
out of an eight years’ war rendered it impossible to carry into 
effect these resolutions as to the peace establishment : but they 
did not lose sight of their principle, that the king’s regular 
and domestic expenses should be determined by a fixed annual 
sum, distinct from the other departments of public service. 
Tliey speedily improved upon their original scheme of a de- 
finite revenue, by taking a more close and constant superin- 
tendence of these departments, the navy, army, and ordnance. 
Estimates of the probable expenditure were regularly laid be- 
fore them, and the supply granted was strictly appropriated 
to each particular service. 

on beer alone to have amounted, in 1689, up the reliefs and wardships of military 
to 694,496/. So extraordinarily good a tenure.] 

bargain bad the crown made for giving * Pari. Hist. 187. f Id. 193. 
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This great and fundamental principle, as it has long been 
justly considered, that the money voted by parliament is 
appropriated, and can only be applied, to certain specified 
heads of expenditure, was introduced, as I have before men- 
tioned, in the reign of Charles II., and generally, though not 
in every instance, adopted by his parliament. The unworthy 
house of commons that sat in 1685, not content with a 
needless augiiientation of the revenue, took credit with the 
king for not having appropriated their supplies.^ But from 
the revolution it has been the invariable usage. The lords 
of the treasury, by a clause annually repeated in the appro- 
priation act of every session, are forbidden, under severe 
penalties, to order by their warrant any monies in the exche- 
quer, so appropriated, from being issued for any other service, 
and the officers of the exchequer to obey any such warrant. 
This has given the house of commons so elfectual a control 
over the executive power, or, more truly speaking, has 
rendered it so much a participator in that power, that no 
administration can possibly subsist without its concurrence j 
nor can the session of parliament be intermitted for an en- 
tire year, without leaving both the naval and military force 
of the kingdom uiq^rovided for. In time of war, or in cir- 
cumstances that may induce war, it has not been very un- 
common to deviate a little from the rule of appi’opriation, by 
a grant of considei'able sums on a vote of credit, which the 
crown is thus enabled to apply at its discretion during the 
recess of parliament; and we have had also too frequent 
experience, that the charges of public service have not been 
brouglit within the limits of the last year’s appropriation. 
But the genei'al principle has not perhaps been often trans- 
gressed without sufficient reason ; and a house of commons 
would be deeply responsible to the country, if through supine 
confidence it should abandon that liigh privilege wliich has 
mad(i it tlie arbiter of court factions, and the regulator of 
foreign connexions. It is to this transference of the execu- 
tive government (for the phrase is hardly too strong) from 
the crown to the two houses of parliament, and especially 
the commons, that we ow^e the proud attitude winch England 


* Pari. Hist. iv. 1359. 
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has maintained since the revolution, so extraordinarily dis- 
similar, in the eyes of Europe, to her condition under the 
Stuarts. The supplies meted out with niggardly caution by 
former parliaments to sovereigns whom they could not trust, 
have flowed with redundant profuseness, w^hen they could 
judge of their necessity and direct their application. Doubt- 
less the demand has always been fixed by the niinisters of the 
crown, and its influence has retrieved in some degree the loss 
of authority; but it is still true that no small portion of the 
executive power, according to tlie established lavvs and cus- 
toms of our government, has passed into the hands of that 
body, which prescribes the application of the revenue, as 
well as investigates at its pleasure every act of the admi- 
nistration.^ 

The convention parliament continued the revenue, as it 
already stood, untili December, l690.t Their suc- 
thln offhe’ cessors complied so far with the king’s expectation 
as to grant the excise duties, besides those that were 
hereditary, for the lives of William and Mary, and that of 
the survivor, t The customs they only continued for four 
years. They provided extraordinary supplies for the conduct 
of the war on a scale of armament, and consequently of ex- 
penditure, unparalleled in the annals of England. But the 
hesitation, and, as the king* imagined, the distrust they had 
shown in settling the ordinary revenue, sunk deep into his 
mind, and chiefly alienated him from the ^vhigs, who were 
stronger and more conspicuous than their adversaries in 
the two sessions of l6S9. If we believe Burnet, he felt 
so indignantly what appeared a systematic eiideavour to 

* Ilatsell’s Precoflents, iii. SO. et it was providcid tliat. if both, should die, 
alibi. Hargrave’s Juridical Arguments, the successor should only enjoy this re- 
i. 394. venue of excise till December, 1G93. In 

f 1 W. Sc M. soss. 2, c. 2. Tills was the debate on this subject in the now’ 
intended as a provisional act “ for the parliament, the tories, except Seymour, 
preventing all disputes and questions W'ere for settling the revenue during the 
concerning the collecting, levying, and king’s life; but many whigs spoke on 
assuring the public revenue due and the other side. Pari. Plist. 552. The 
payable in the reigns of the late kings latter justly urged that the amount of the 
Charles II. and James Ik, wdiilst the revenue ouglit to be well known before 
better settling the same is under the they proceed to settle it for an indefinite 
consideration of the present parliament.” time. The tories, at that time, had great 
j: 2 W. & IVI. c. 3. As a mark of re- hopes of the king's favour, and took this 
spect, no doubt, to the king and queen, method of securing it. 
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reduce his power below the ancient standard of the mo- 
narchy, that he was inclined to abandon the government, 
and leave the nation to itself. He knew well, as he told 
the bishop, what was to be alleged for the two forms of 
government, a monarchy and a commonwealth, and would 
not determine which was preferable; but of all forms he 
thought the worst was that of a monarchy without the 
necessary powers.* 

The desire of rule in William III. was as magnanimous 
and public-spirited as ambition can ever be in a hunian bosom. 
It was the consciousness not onlv of having devoted himself 
to a great cause, the security of Europe, and especially of 
(2 real Britain and Holland, against unceasing aggression, 
but of resources in his own firmness and sagacity which no 
other person possessed. A coimnanding force, a copious re- 
A^euiie, a supreme authority in councils, were not sought, as 
by the crowd of kings, for the enjoyment of selfish vanity 
and covetousness, but as the only sure instruments of success 
in his high calling', in the race of heroic enterprise which 
Providence had appointed for the elect champion of civil and 
religious liberty. We can hardly wonder that he should not 
quite render justice to the motives of those who seemed to 
impede liis strenuous energies 5 that he should resent as in- 
gratitnde those precautions against abuse of power by him, 
the recent deliverer of the nation, which it had never called 
for against those who had sought to enslave it. 

But reasonable as this apology may he, it was still an un- 
happy error of William, that he did not sufficiently weigli the 
circumstances which had elevated him to the English throne, 
and the alteration they had inevitably made in the relations 
between tlie crown and the parliament. Chosen upon the 
popular princij)le of g’eneral freedom and public good, on the 
ruins of an ancient liereditary throne, he could expect to 
reign on no other terms than as the chief of a cominon wealth, 
with no other authority than the sense of the nation and of 
parliament dcjemed congenial to the new constitution. The 
debt of gratitude to him was indeed immense, and not suffi- 
ciently remembered ; but it was due for having enabled the 


* Burnet, 35. 


284 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XT. 

nation to regenerate itself, and to place barriers against future 
assaults, to provide securities against future mis-g'overnnient. 
No one could seriously assert that James IL was the only 
sovereign of wliom there had been cause to comiplain. In 
almost every reign, on the contrary, which our history records, 
the innate love of arbitrary power had produced more or less 
of oppression. The revolution was chiefly beneficial, as it 
gave a stronger impulse to the desire of jiolitical liberty, and 
rendered it more extensively attainable. It was certainly not 
for the sake of replacing Janies by William witli e(.|ual 
powers of doing' injury, that the purest and wisest patriots 
engaged in that cause ; but as the sole means of making a 
royal government permanently compatible with freedom and 
justice. The bill of rights had pretended to do nothing more 
than stigmatise some recent proceedings : were the repre- 
sentatives of the nation to stop short of other measures, 
because they seemed novel, and restrictive of the crowii^s au- 
thority, when for the want of them the crown’s authority had 
nearly freed itself from all restriction ? Such was their trne 
motive for limiting the revenue, and such the ample justifi- 
cation of those important statutes enacted in the course of 
this reign, which tlie king, unfoi'tunately for his rejmtation 
and peace of mind, too jealously i-esisted. 

It is by no means luuisiial to find mention of a common- 
wealth or republican party, as if it existed in some 
can party iii force at the time of the revolution, and throughout 
the reign of William IIL ; nay some writers, such as 
Hume, Dalrymple, and Somerville, have, by putting tluim in 
a sort of balance against the Jacobites, as the (^xti'enK‘s of the 
whig and tory factions, endeavoured to persuade us that tlni 
one was as substantial and united a body as tiie other. It 
may, however, he confidently asserted, tliat no repnbiicjui 
party had any existence ; if by that word v'c are to under- 
stand a set of men wliose object was the abolition of our 
limited monarchy. There might unquestionably be })ersoiLS, 
especially among the independent sect, who clierisluHl the 
memory of what they called th.e good old cause, ami thought 
civil liberty irreconcilable with any form of regular govern- 
ment. But these were too inconsidei’able, and too far re- 
moved from political influence, to deserve the appellation of 
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a party. I believe it would be difficult to name five in(ii\i- 
duals, to whom even a speculative jirefereuce of a common- 
wealth may with probability be ascrib(?d» Were it otherwise, 
the numerous pamphlets of this period would bear witness to 
their activity. Yet, with tlie exception perhaps of one or 
two, and those rather equivocal, we should search, I suspect, 
the collections of that time in vain for any mainfestations of 
a republican spirit. If indeed an ardent zeal to see the pre- 
rogative efiectually restrained, to vindicate that high autho- 
rity of the house of commons over tlie executive administration 
which it has in fact claimed and exercised, to puii'fy the 
house itself from corrupt influence, if a tendency to dwell 
upon the popular origin of civil sovii-ty. and the principles 
wdiich Locke, aho^'e other ^Vi*ite^s, had brought again into 
fashion, be called republican (as in a primary but less usual 
sense of the \'t'ord tliey may), no one can deny that this spirit 
eminently characterised the age of William III. And schemes 
of refomnitiou emanating from this source VTre sometimes 
offered to the world, trenching* more i:)e!'l;aos on the esta- 
blished constitution than either necessity <leiiiam!(‘d or pru- 
dence warranted. But these were anonymous and of little 
influence ; nor did they ever extend to the a.bsoliite subversion 
of tlie throne.* 

Y/illiam, howevei*, was very early led to imagine, uhetlier 
through the insinuations of lord Nottingham, as cm- 

Burnet pretends, or tlie natural prejudice of kings El*‘ini/jistry. 
against tliosci who do not comjdy n ith them, that 
there not only existed a republican j>arty, but that it numbered 

the Somers Tracts, but still Somers Tracts, x. FIS., cntitlefl, Good 
more the collection of State Tracts in the Advice befbre it be too lale, being a Bre- 
tiinc of William III., in tiirec volumes viate for the Convention.” The tone is 
folio. Th.ese art* almost entirely on the apparently rej>ul)lican ; yet we find the 
whig side; and many of them, as I have advice to be no more than imposing great 
intimated in the text, lean so far towards restrictions on the king during his life, 
republicanism as to assert the original but not to prejudice a protestant sue- 
soveredgnty of the people in very strong cessor; in other words, the limitation 
terms, and to })ropose various changes in scheme, proposed by Halifax in IClO. 
the constitution, such as a greater equa- It may here be observed, that the po- 
lity in the representation. But I have iitical tracts of this: reign, on both, sides, 
not observed any one which recommends, display a. great deal of close and vigor- 
even covertly, the abolition of hereditary ous reu'^oning, and may well bear com- 
rnonarcb-Y. [It may even be suspecteil, purison noth those of much later periods, 
that some of these were real! 5- intended — 1S J5.] 
for the benefit of James. See one in 
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many supporters among the priiicipa] wings. He dissolved 
the convention-parliament, and ga\'e liis confidence for some 
time to the opposite faction.'^ Bat, among tliese, a real dis- 
affection to his government prevailed so widely that he c^>u]d 
with difficulty select men sincerely attached to it. The ma- 
jority professed only to pay allegiance as to a sovereign de 
facto, and violently opposed the bill of recognition in lOfjO, 
both on account of the words rightful and lawful king’’ ^vhich 
it applied to William, and of its declaidng the laws passed in 
the last parliament to have been good and valid.t They liad 
influence enough with the king to defeat a Ifill |.>ro))osed by 
the whigs, by which an oath of abjuration of James’s right 

The sudden dissolution of this par- who were outnumbered on a particular 
liaraent cost him the hearts of those who division, and anotlier t\v l::c tories on the 
had made him king. Resides several passing of the bill. They are both vehe- 
temporary writings, especially the Im- raently expressed, and are among the not 
partial Inquiry of the earl of Warrington, very numerous instances wherein the uri- 
an honest and intrepid whig (Ralph, ii. ginahwhig andtory prinel]de.s have been 
2 8S. ), we have a letter from ^fr. Wharton opposed to each other. The tory jirotest 
(afterwards marquis of Wharton) to the was expunged by order of the house. It 
king, in Dalrymple, Appendix, p. 80., on is signed by eleven peers and six bishops, 
the change in his councils at this time, among whom were Stillingllet/i. and 
written in a strain of bold and bitter ex- Lloycl. The whig proto." t lias iiiir. ten 
postulation, especially on the iscore of his signatures. Tlie convention liad ahvutiy 
employing those who liacl been the ser- passed an act f<)r preventing doulus t-on- 
vants oftlie late family, alluding probably cerning their own authority. 1 W. d:. W, 
to Godolphiii, who wa.s indeed open to stat. 1. c. 1., which could of course luive 
much exception. “ I wish,” .says lord no more validity than tliey were aide to 
Shrewsbury, in the same year, “you give it. This bill had been rnucli 
could have e.stabli.shed your party upon posed by the tories. Pari. Hist. v. I'itk 
the moderate and horiest-priueipled men Jn order to niake tliis clearer, it should 
of botli factions; hut, as there be a ne- be observed that the convention which 
cc.ssity of declaring, I shall make no dif. restored Charles II., not having liecu 
.fieulty to own iny sense that your ma- summoned by his writ, was not reikoned 
jc.sty and the govenunent are much more by some royalist lawyers capable of 
safe depending upon the whigs, who.se ing valid acts ; and h)n,sei{uently all the 
designs, if any aga,in.st, are improbable and statutes en.actea by it wei\: crciiiVu'.v.I ;;v 
remoter, than witii the Torio.s, who many tise auri-orlty othhe n-jxi. Claremlon lavs 
of them, questionlcs.s, would bring in king it down as undeniable that such coutfr- 
Jaine.s ; and the very best of them, I mation was necessary. Nevcrtlscless. this 
doubt, have a regency .still in their heads; objection having been made in rhe emrr 
for, though I agree them to be tlie pro- of king's bench to one of their acts, tijc 
peresfc instruments to carry the preroga- judges would not admit it to be disjiiued, 
tb’G high, yet I fear they have so unrea- and said, tliat tiie act being made bv 
sonable a veneration for monarcliy, as king, lords, and commons, rliey onaht 
not altogether to approve the foundation not now to pry into a.uv defects of the 
yours is built upon.” Shrew.sbury Cor- circumstances of calling them toget!;er, 
respond. 15. ^ neither would i,i)ey sufihr a point to be 

-j- Pari Hist. 575. Ralph, 104. Bur- stirred, wherein the estates of so many 
net, 41, Two remarkable protests were were concerned. Heath v. Pryn, I Vcii- 
ciitered on the journals of the lords on tris, 15. 
occasion of this bill : one by the whigs. 
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was to be taken by all persons in trust/^^ It is by no means 
certain that even those who abstained from all connexion 
with James after his loss of the throne, would have made a 
strenuous resistance in case of his landing* to recover it.t 
But we know that a large proportion of the tories intrii;tio.s 
were engaged in a confederacy to support hinu ialeking. 
Almost every peer, in fact, of any consideration, 
among- that party, with the exception of lord Nottingham, is 
implicated by the secret documents which Jlacidierson and 
Dalrymple have brought to light ; especially (iodolphin, 
Carmarthen (Danby), and Marlborough, the second at that 
time prime minister of William (as he might justly be called), 
tJie last ^vitli circumstances of extraordinary and abandoned 
treachery towards his country as well as his allegiance, t 


* Great indulgence was shown to the 
assertors of inderoasible viglu:. The lords 
resolved, that there sliouid be no penalty 
in the bill to disable any person from 
sitting and voting in either house of par- 
liament. Journals, May 5. 1690. The 
bill was rejected in the comraons by 192 
to 1 78. Journals, April 26’. Pari. Hist. 
59 i. Burnet, 41. ibid, 

f Some English subjects took James’s 
commission, and fitted out privateers, 
which attacked our ships. They were 
taken, and it was resolved to try them as 
pirates ; when I)r. Oldys, the king’s ad- 
vocate, had tlio assurance to object that 
this could not be done, as if Juiul-s had 
still tlio prerogatives of a sovereign ])rincc 
by the law of nations. He was of course 
turned out, and the men hanged; but 
this is one instance among inany of the 
difficulty under which the government 
laboured tlj rough the unfortunate dis- 
tinction Q? facto andy«7*c’. Ralph.. 423. 
The boards {>f customs :uid oxche were 
filled by Godohphiii with Jacobites. 
Slirewsb. Corresp, 51. 

t The name of Carmarthen is ])crpc- 
tiiylly mentioned among those whom the 
late king reckoned his friends. Mac- 
pVierson’s Papers, i. 457, Yet this 

conduct was so evidently against ills in- 
terest that we may ])erliaps believe him 
insincere. William was certainly well 
aware that an extensive conspiracy had 
been formed against his throne. It was 
of great imjmrtjince to learn the persons 
involved in it and their schemes. jMay 
we not presume that lord Carinarihen’s 


return to his ancient allegiance was 
feigned, in order to get an insight into 
the secrets of that party ? Tliis has al- 
ready been conjectured by Somerville 
Cp. ,395. ) of lord Sunderland (who is also 
implicated liy IMaepher sou’s publication), 
and doubtless with higlier probability ; 
for Sunderland, always a favourite of 
William, could not without insanity have 
plotted the restoration of a prince he was 
supposed to have betrayed. It is evident 
that William was perfectly master of the 
cabals of St. Germain’s. That little court 
knew it was betrayed : and the suspreiou 
fell on lord Godolpliin. Dalrymjjje, hS9. 
But I think Sunderland and Carmarthen 
more likely. 

1 .should be inclined to .suspect that by 
some of this df>u!>!e treaeliery the secret 
of ])riiiccss Anne’s repentant letter to her 
father reaciicd Wiliiani’s ears. She had 
come readily, or at least without oppo- 
sition, into that part of the settlement 
which po.stponed her succe.s.sion, afLer the 
death of ^Jary, for the remainder of the 
king’s life. It would indeed have been 
absurd to e.xpecttiiat William, was to de- 
scend from hi,s throne in her favour; and 
her opposition could not have been of 
much avail But, when the civil list and 
revenue came to lie settled, the tories 
made a violent effort to secure an in- 
come of TO.OOO.^. a year to her and her 
husband. Pari Hit. 492. As this on 
one liand seemed beyond all fair propor- 
tion to the income of the crown, so the 
whigs were hardly less unreasonable in 
contending that she should depend alto- 
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Two of the most distinguished whigs (and if the imputation 


gelhcr on the king’.s generosity ; esi-tecl- 
ally as by letters paiejit in the late reign, 
which they aiFecteci to ea-l in o.uestion, 
she had a revenue of aloout 30,000/. In 
the end, the house resolved to address the 
king, that he would make the princess's 
income 50,000/. in the whole. Tliis, 
however, left an irreconcilable enmity, 
which the artifices of Marlborough and 
his wife were employed to aggravate. 
They were accustomed, in the younger 
sister’s little court, to speak of the queen 
with .severity, and of the king witli rude 
and odious epithets. IMarlborough how- 
ever went much farther, ile brought 
that narrow and foolish w^oman into his 
own dark intriguc.s with St. Germain’.^?. 
She wrote to her father, whom she had 
grossly, and almost openly, charged with 
imposing a spurious child as prince of 
Wales, supplicating his forgiveiics.s, and 
professing repentance for the part she 
had taken. Life of James, 476. Mac- 
pherson’s Papers, i. 241. 

If this letter, as cannot seem impro- 
bable, became known to William, we 
shall have a more .satisfactory explanation 
of the (jueen’s invincible resentment to- 
ward her sister than can be found in any 
other part of their history. IMary refused 
to see the princess on her death-bed ; 
which shows more bitterne.ss than suited 
her mild and religious temper, if 'ivelook 
only to their public squabbles about the 
Churchills as its motive. Burnet, 90. 
Conduct of Dueliess of 3 lari boro ugh, 41. 
But tlic queen must have deeply thlr. tJic 
unhappy, thongli m.-ce'-.Ncry. .-into of en- 
mity in wiiicli .■.'io towards 

her father. She had borne a part in a 
great a.nd glorious cnterpri.se, obedient to 
a woman’.sl]igliest duty; and had admir- 
ably jjcrfoi’med those of the station to 
which she v/as called; but still with some 
violation of natural sentiments, and some 
liability to the reproach cif those who do 
not fairly estimate the circumstances of 
her situation : — 

IiUcliN 1 urcuiKjue ferant ea facta nihjcrcs. 

Her sister, who had voluntarily trod the 
same path, who bad misled her into a 
belief of her brother’s illegitimacy, had 
now, from no real sense of duty, but out 
of pique and w'cak compliance with cun- 
ning favourites, solicited, in a clandestine 
manner, the late king’s pardon, while ids 


malediction resounded in the cans of the 
queen. Thi.s feebleness am.l ilup];c::y 
made a sisterly friendship imjii -.slide. 

As forlordMarlljorongh.he was aiuiuig 
the first, if we c.xccpt some Scots rene- 
g.'idcs, wdio abandoned the cause of the 
revolution. He had so signally brtiken 
the ties of personal gratitutl-e in his de- 
sertion of the king on that occasion, timt. 
according to the severe remark r;f Jluaa*. 
his conduct required ior ever inu-rvriU'iis 
the most upright, the most disinterested, 
and most public-spirited beliaviour t<.> 
render it ju.stifiable. What tlien must 
we think of it, if we find in tlie whole of 
thi.s great man’s political life nothing but 
ambition and rapacity in his motives;, 
nothing but treachery and intrigue in 
his means 1 He betrayed and abandoned 
James, because he could not rise in his 
favour without a sacrifice that he did not 
care to make ; he abandoned William and. 
betrayed England, because some obstacles 
stood yet in the way of his ambition. I 
do not mean only, when I say that he 
betrayed England, that he was ready to 
lay her independence and lilierty at the 
feet of Janie.s IL and .Louis X.I V. ; but 
that in one memorable instance he com- 
municated to the court of St. Gei-main’s, 
and through that to the court of \'(‘r- 
saillcs, the secret of an exjiedition agaim t 
Bre.st, which failed in consequence, with 
the los.s of the commander amt elglit 
hundred men. Dalrymjile, iii. ] 3. J/itb 
of Jame.s, 522. INIacpherson, i. 487. In 
short, his whole life was such a piet nre of 
meanness and treachery, that one imist 
rate military services very liigh indeed to 
preserve any esteem for hi.s memorv. 

Tne private memoirs of Jnme.s il., as 
well as the paper.s piibli.shed by 
phersun, show us how iitilu rrea.^on, ;;nd 
especially a double treason, isthankvd la- 
trusted by those wlmm it pretends to 
serve. We see that neiiber ChnrchiJi nor 
Kussell obtained any confidence from the 
banished king, Tiicir nioli’ves were al- 
ways sii.sijoetcd ; and something Uiore 
solid than profe.ssions of loyalty de- 
manded, thougii at il)e exjuiuse of their 
own credit. James could lUit forgive 
Russell for saying that, if the French 
fleet came out, he 'must fight, :\Iac]dier- 
s.on, 242. if Trovidcnce in its wrath 
had visited this island once more witii ;i 
Stuart restoration, v.-e may be sure that 
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is not fully substantiated against others by iiamej we know 
geuerally that iiuiny were liable to it,) forfeited a high name 
among their contemporaries, in the eyes of a posterity which 
has kuowji tlieLu better ; the earl of Shrewsbury, from that 
strange feebleness of soul wliich hung like a spell upon his 
nobler qualities, and admiral Russel], from insolent pride and 
siilleiiiiess of temper. Both these were engaged in the vile 
intrigiies of a huaion they abhorred ; but Shrewsbury soon 
learned again to revere the so^’ereig'Il he had contriloited to 
raise, and withdrew from the contamination of Jacobitism. 
It does not appear that he betrayed that trust whicli Wiiliam 
is said extraordinary magnanimity to have reposed on 

him, after a full knowledge of his connexion with the court 
of St. Germain. t But Russell, though C(.>nqeelied to win the 
l)attle of La lioo'ue ao'ainst his vrill, took care to I'ender his 
Splendid victory as little advaritagoous as possible. The cre- 


tbese perfidious .r:.:'::-.!-.'; vould have 
been l O v/- - b;' Oie .v. 

^ V.' '.ii I's absence in Ire- 
land in some of the whigs con- 

ducted tliemselves in a manner to raise 
F uspieiens of their fidelity ; as appears by 
those most interesting letters of j\Inry, 
j>ub]ished by Dalryniple, v/lildi display 
her entire aiid dcvoi.ed affection to a 
husband of cold and sometimes bursh 
manners, but capable of deep and pow- 
erfh]. attac'innent, of wliich she was the 
cliief <ibjc'ct. I have heard that a late 
proprietor of ilu/se royal letters was 
olK.Mided hy tlieir iiiihiicaEion ; and that 
tho !)]ack ])(jx of king William tliat con- 
tained them has disat-])eai'ed from Ken- 
sington. I'he names of the duke of 
Boilon, his son the marquis of Winclies- 
tcr, the earl of ^lonmouth, lord Won- 
ti'.gnc, and major Wiidiiian, occur as ob- 
joets of the (ptieeii’s or her minister’s sus- 
picion. Dairy mple, Appendix, 107, &:c. 
.Out Carniartlien was desirous to riirow 
odium on the wiiigs ; and none of these 
noblernen, except on one occasion lord 
Winchester, appear to be mentioned in 
the Stuart Papers. .Even IMonmoiith, 
whose want both of principle and sound 
sense miglit cause reasonable distrust, and 
who lay at diirerent limes of liis life under 
this suspicion of a Jacobite intrigue, is 
never mentioned in IVIacplierson, or any 
other ]>ook of autliority, within my re- 
collection. Yet it is evident generally 
von. rr.. tt 


that there was a disaffected party among 
the whigs, or, as in the Stuait Papers 
tliey were callefi, republicans, wlio enter- 
tained the baseless project of restoring 
James upon terms. I’hese were chiefiy 
what were called compounders, t() dis- 
tinguish them from the thoi-ough-);aeed 
royalists, or old tories. One person 
whom w’e should least suspect is occa- 
sioually spoken of as ijicdined to a king 
whom he had }>cen evt‘r compdcuous in 
opposing — the earl of ilevoiishire ; but 
the Stuart ageins udc!'. w.-ote according 
lo their wishes r .ihev lU-r- their know- 
ledge; and it seems hard to bAieve what 
is not rendered jjrobable l.>y any part of 
his public conduct. 

+ This fact ap])are-nt]y vests on good 
authority ; it is repeatedly mentioned in 
the Stuart Papers, and in trie Idfe of 
James. Yet Shrewsbury’s letter to Wil- 
liam, after Fenwick’s accusation of him, 
seejns hardly consistent with the king’s 
knowledge of the trutli of that charge in 
its full extent, I tliiiik that he served, 
bis master faithfully ;ss secretary, at least 
after some time, though his warm rceoTU- 
mendation of ^rlarlborongh, “ wlso lias 
been with me since this ne%vs [tiie fiiilure 
of the attack on Brest] to tfirer liU ser- 
vices with all tiie expressions of duty and 
fidelity imaginable,” (Shrewsbury Corre- 
spondence, -17.) is somewhat siispieioiis, 
aware as he was of that traitor’s con- 
nexions. 
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dulity and almost vrilful blindness of fection is strongly ma- 
nifested in tlie eoiuliict of the house of commons as to the 
quarrel betw-een this commander and the board of admiralty. 
They chose to support onewho \vas secretly a traitor, becnus(‘ 
he bore the name of wliig, tolerating his infamous neglect of 
duty and contenmtilde excuses j iu order to pull dowi an 
honest, though not very able minister, who belonged to the 
tories."^ But the}' saw clearly that the king was betrayed, 
tliougii mistaken, in this instar.ee, as to the persons; aud 
were right in concluding that tin? men ■who liad etli.?cted the 
revolution were in general most lilcel}' to maintain it ; oi*, in 
tile words of a committee of tlie whole liouse, ^‘^ That Ins 
majesty be humbly advised, for the necessary support of his 
government, to employ in his councils and management of 
his affairs such persons only whose principles obdige tliem to 
stand by him and his riglit against the ijitc !<iiig Jaciies, and 
all other pretenders vdiatsoever.” t It is plain from this and 
other votes of tlie commons, that the tories had lost that ma- 
jority whicli they seem to have held in the first session of this 
parliament, t 

It is not, however, to be inferred from this extensive ctou- 
bination in favour of the banished king, tliat his party (‘m- 
braced the majority of the nation, or that he could Inive been 
restored with any general testimonies of satisfiudiom The 
friends of the I'evoliition -were still by far the more powerful 
l)odir. Even the secret emissaries of James confess tl}at tlje 
common people were strongly preiudiceil against his return. 
His own enumeration of peers attached to his cause cannot 
be brought to mere than thirty, exclusive of ciirliolicsS; ami 


Commons’ Journals, Nov, efc post. 
Dairvinple, iii. II. Ralph, Sio- 
t id. Jan. ii. l6'0-2-3. 

I Buvnet says, The oleerions of par- 
limneiit (1C90) vroiit goneraliy for men 
who would probably Inive declared for 
king James, if they could luive kn?>wn 
how to inanago matters for him.” 1C 
This is quite an exaggeration ; 
though the tories, some of whom were 
at this time in place, diti certainly suc- 
ceed in several divisions. But i>ariies 
Iiacl now begun to be spilt ; the Jacobite 
tories voting with the nialecoiitent whigs. 
Ui>on the whole, this house of comnaons, 
like the next which followed it, was 


well afTocTcd to tlie revolution settle- 
ment and to pnblie libvirfy. Whig and 
tory were becoming Ihrle more than 
nicknmnes. 

$ .'MaL-plierson's State Papers, i. 459. 
i’hese were all lories, except tlu'ce or 
four. 'Fhe great end James and his ad- 
lierents had in view, was Iji persir.ule 
Louis into an invasion of England ; tdud:- 
representations tberefore are to be takv'j 
with much allowance, and in some c,:.ses 
we know them to be false; as wlien 
James assures his In-other of Versuiile-; 
that three paius at least in four of iIjc 
E nglLsh clergy had not taken the oaths 
to William. Id. 409. 
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the real Jacobites were, I believe, in a far less proportion 
among' the conunons. The hopes of that wretched A'ietiiu of 
his own big'otry and violence rested less on the loyaltj^ of his 
former or on their disaffection to his rival, than on 

the perfidious conspiracy of English statesmen and admirals, 
of lord-lieiiti^iiaiits and governors of towns, and on so nu- 
merous a French army as an ill-defended and disunite-;! king- 
dom vrorJd be incapable to resist. He was to return, ^ 

not as his brother, alone and unarmed, strong' only ins restor- 
in the consentient voice of the nation, but amidst the 
bayonets of oOjODO French auxiliaries. These were the 
of just and constitutional rule, whom our jiatnot 
JiiC;, dares invoked against the desnotisiu of William liL It 
was from a king of tho house of Stuart, from James 11., 
from one thus eneirded by tlie s^JdiiU's of Louis XIV., that 
we 'were to receive the guarantee of civil and religious liberty. 
Happily the determined love of arbitrary u- IniniiTig uu- 
extinguished amidst exile and disgrace, w-od l. oot permit hiiii 
to promise, in any distinct maimer, tlioso securities which a 
large jDortiorii of his own adlierents rcMtnirod. Tin? Jacobite 
faction v'as di vidc'd h'otw'een compounders and lU)!!- com- 
j)ouiHlers; the one insisting on the iiecissity of holding forth 
a pr(miise of such new enactmt"nts upon the king^s n‘stora.rioji 
as might remove all joah.iiisii‘s as to the riglits of tin? chnrdi 
and iieople ; the otlier, n-horo agreeably to Jamt^s^s temper, 
rejecting; ew'ry compromise %vith what they called, the repal?- 
lic^tiu |)arty at the ex]}eiise of his ancient prerogative.* J.n a. 
declaraticm vdiidi lie issued from St. Gc.^rmain in 1(^92 tliece 
v/as so little adxuowledgment of error, so fe^v ].)r<>mises of 
se.ciirity, so many except.i<>ns from tlie amnesty he o;f{ere(l, 
that the wiser of his partisans in Eng'laiul were vrilling to 
insimiate that it was not authentic.t This declaration, and 
tJie virulence of Jacobite pamphlets in tlie same tone, must 
have done harm to his caiise.t He published another de- 


* Mncpiierson, 433, Somers Tracts, 
xj. 94. This is a ])am})hlet of the time, 
exj}OKlnp: Uio St. Germain foction, and 
James's linM’illliigtiess to make conces- 
sions. Itis confirmed by tlie most au- 
thentic documents, 

j* ilaipli, 3 JO. Son.iers Tracts, x. Cl i. 
■i Many of the.^e Jaeo!>ite tracts are 


printed in the Somers Colieetion, vok x. 
The more we read of Ihem, the more 
cause appears for tliankfiiincss that the 
nathjii escaped from sucli a furujus ]KirtY. 
They confess, in general, very little error 
or misgoveniment in James, but abound 
with malignant calumnies t)ii his suc- 
cessor. Tlie name of Tuliia is rcpeatettly 
9 
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daratioii next year at the earnest request of those who had 
sece(l(Tl to his side from that of the i-evolutioiij in which he 
held fortii more specific assurances of consenting to a limitation 
of ]iis prerogative.* But no refiectijig man could avoid per- 
ceiving that suCi-i pi*oiiii.se3 wrung' from his distress wer(“ 
illusory and insincere^ tliat in the exultation of triiimjdiarit 


given to the mild and pious The 

best of these libels is styled “ Great 
niLi!::;'-; (P- 429.) by sir 
v:-y, the false and fickle 
nrot -.■'riio-titr of '.vjdggism. It is written 
wi:'; "i-. gni.T.’ 'digc-s r. and even elegance; 
and rather extenuates than dein-cs the 
faults of the late reign. 

* Ralph , 418. See th e Life o f J am es, 
501 , It contains chiefly an absolute pro- 
mise of pardon, a declaration that he 
would protect and defend the church of 
England as established hy law, and 
secure to its members all the churches, 
universities, schools, and colleges, toge- 
ther with its immunities, rights, and pri- 
vileges, a promise not to dispense with 
the test, and to leiive the dispensing power 
in other matters to be explained and li- 
mited by pniiiament, to give the royal 
assent to hills for frequent ]tarliameiits, 
free elections, and impartial trials, and to 
coidirm such laws made under the ])re- 
st'iir nsiir]jat!on as sln.’uld ]>e tendered to 
Iiim by parliament. “ The king, ’Tie says 
himself, “ was sensible he should he 
blamed by several of his friends for sub- 
mitting to such hard terms ; nor was it 
to he wondered at, if rliose who knew not 
the true condition of his aiiairs w'ere 
.scandalised at it; but after ail he had 
nothing else to do.” P. 505. He was so 
little satisfied with the articles in this 
declaration respecting the church of Eng- 
land, that he consul ted several Frcncii 
and English iiivjnes, oil of whom, m- 
chuiing Bos.suet, after some difierence, 
came to an opinion that he could not in 
conscience undertake to 'protect and de- 
fend an erroneous church. 'Tiieir objec- 
tion, howevei', seems to have been lather 
to the. expression than the plain sense ; 
fv>r they agreed tliat he might promise, to 
leave the protostant cduirch in ]) 05 .session 
of its endowments and privileges. IMany 
too ot the .English Jacoliites, cspecdaily 
the non-juring Inshop.s, veere displeased 
with the declaration, as limiting the pre- 
rogative ; though it contained notr.ing 
xvhich they were not clamorous to obtain 
from William. P. 5 14. A decisive proof 


how little that party cared for civil li- 
berty, and how little vrouid have satisfied 
them at the revolution, if James had put 
the church out of danger ! The next pa- 
ragraph is re’i!:!rlr.;iij;f enougli to he ex- 
tracted for the better confirmation of 
what I liuve ju.sf .said. By tlii.'- the 
king saw he had out- shot liimself more 
way.sthan one in this declaration; and 
therefore what exr.odierV he would have 
found in ease In.- l a-,' hv^en re.stored, not 
to put a force eidier upon his cmi.scienee 
or Ijonour, does not api'ear, because it 
never came to a trial ; but tin's is certain, 
his church of Englanci friends absolved 
him beforehand, and sent him word, tliat 
if he considered the pia^amble and the 
very terms of the dcciaratioit, he was not 
bound to stand by it, or to put it out 
verbatim as it was worded ; that the 
changing some expressions and anfoig?!- 
ous terms, so long as what was princi- 
pally aimed at had been kejit to, could 
not be called a recediiig from his ileclar- 
ation, no more than a new oditi(.;n of a 
book can be accounted a dillerent v.-ork, 
though corrected and ameiuled. Ami 
indeed the preamble shovrctl ids })rombe 
was condilional, which they not perfor:n.- 
ing, the king could not he tied ; fur my 
lord Middleton had writ, that. If the kir:g 
signed the declaration, those who took it 
engaged to re.store 1dm ir. three <-r finir 
months after ; the king did his part, hut 
tlieir failure mu.st needs take the 
king’s future obligation.” 

In a Latin leiler. the eriglmd i;f which 
is written in Jaiuo's own imnd. iu Imio- 
eent XII., dated from Dublin, Nov. do. 
lf)89, he declares h.imselt* ” Catholicaiii 
fidem rcducere in iria regua staiui-i-e.'’ 
Somers Tracts, x. 552. Thougjj uds may- 
have l>een tlrawii up by a prie*'!, I sup- 
l)ose the king unfiev.stood vrliat he said. 
It appears also hy Ujvd ihdeavras’s iMe- 
moir, that r\Iehorr. li.-'.d drawti uo 

the declaration as to indemnitv :uid iu- 
dulgcuce in such a manner, that the king 
migjjt break it wldtmever he p]eas;.-(i. 
Somers Tracts, xi. 517. 
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loyalty, even \YitIioiit the sword of the Gaul thrown into the 
scale of des]:)otism, those wlic dreamed of a conditional restor- 
ation and of fresh guarantees for civil liberty, would find, 
like the presl)yt(irians of IGGO, that it became them ratlun; to 
be anxious about their own pardon, and to receive it as a 
signal boon of the king'^s clemency. Tiie kno'udedge dms 
obtained of James’s iiR'urrigible obstinacy seems gradually to 
liave convinced the disaiR^eted that no hope for the nation or 
for themselves could be drawn from his restoration/^^ iiis 
connexions witli tlie treacherous counsellors of Yt illiam grew 
weaker ; and even before the pea<*e of llysni<*.k it was evident 
that tlie aged bigot could never wield again the sceptre lie liad 
thrown av/ay. scheme of assassinating our illustrious 

sovereign, wliich some of James’s desperate zealots had de- 
vised witliout his privity, as may charitably and even roussui- 
ably be supposed t, gave a fatal Idow to the intcu’ests of that 


The protofilants were treated witii 
neglect and jealousy, whatever might 
have been their loyalty, at the court of 
James, as they were afterwards at that 
of his son. The ii’eta-rigi'ifilliy of the 
Stuart family is very renirukabie. Ken- 
net, p. 6:38. and 7:38., enumerates many 
instances. Sir James ^rentgomery. the 
earl of rJ-iddletcm, and others, were 
shunned at the court of St. Germain as 
guilty of this sole crime of heresy, unless 
we add th.at of wishing for legal se- 
curities. 

j- James Iiimself e.v.p]icitly dLiiies, in 
tlie extracts From liis Life. j)iibiishedi by 
]\iac]nierson, all partici{>atiou in the 
scheme of killing William, and says that 
he had twice rejected proposals for bring- 
ing him oft’ alive; tliough it is not true 
that he speaks of the design with indigna- 
tion, as some have pretended. It was very 
natural, and very comfortaljle to the 
principles of kings, and otliers besides 
kirjg-:, in former times, tliat he should 
liave lent an ear to this project ; and as 
to James’s moral and religicjus character, 
it was not belter than tlnit {)f Clarendon, 
whom we know to liave countenanced 
similar ih'-igii" for the assassination of 
Cromweu.. in fact, the received code of 
ethics has been Imiiroved in this respect. 
"We may be sme, at least, that those who 
I'an such a risk for .lames’s sake ex]>ected 
to be tlianked and rewiirdcd in the evtmt 
of success, I cannot therefore agree with 


Dalrynnple, who says that nothing }>ut 
the fury of jDarty could hme exjiovcd 
Jj-mo'' to this suspicion. TJur.igh the 
proof seems very short of conviction, 
there are some facts worthy of notice. 
1. Burnet ])osiiively cliargcs the late 
king with privity to the con-piracy of 
Grandval, executed in riaiitlcrs for a de- 
sign on Wiiliam's life, 1 {>92 ( }>. 9.'“. ); 
and this he does with sti much jiarticti- 
larity, and so litlle Ijesitalitm, that he 
seems to have drawn his information 
from iiigh authority. I'he sentence of 
the court iiiartial on Grandval also al- 
ludes to James’s knov.dedge of the crime 
(Somers Tracts, x, J8l>. ), and mentions 
ex})rL-ssions of his, which, though not 
conciusivo- would raise a strong pre- 
sumption in any ordinary ease. S. Wil- 
liam himself, in a memorial intended 
to have been delivered to tlie ministers 
of ail the allied powers at Ry>.wick, 
in answer to that of James (Id. xi. 
I0.'3. Ralph, 7f30. ), positively imputes to 
the hitter repeated conspiracies against 
his life: and lie was incapable of saying 
W'hat he did not believe. Tn the same 
memorial he shows too much magnani- 
mity to assert that the birth of the prince 
of IVales was an imposture. 3. A paper 
by Cliarnock, undeniably one of the con- 
spirators, addressed to James, contains a 
mariicd alliisloii to WilUanfs possible 
death hi a short time ; which even IMac- 
phersou crdls a delicate mode 4>f hinting 
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factioiL It \Y‘ds instantly seen that the murmurs of malecoii- 
teiit wliigs had nothing in common with the of 

Jacobites. The nation resounded with an indignant cry 
against the atrocious conspiracy. An association abjuring 
the title of Jr.ines. and iJedgin.T the siibscribei's to rei'ciigt^ 
the king’s death, after the model of that in the reign of 
Elizjibei!:, was generally signed !^y both bouses of |;arHauieiit, 
and ilirongliont the kingdom/^' Tlie adlierents of tlie exiic^ei 
family dLwin-llcdi into so powerless a minority that tlcey could 
make no sort of opposition to the act of settlement; and didi 
not recover an efficient cliaracter as a party till to’^vards t;':e 
latter end of the ensuing reign. 

Perhaps the indignation of parliament, against tliose a\1io 
soiiglit to bring back despotism through civil war 
and the murder of an lieroic sovereign, was carried 
too far in the bill for attainting sir John Fenwick of 
treason. Two witnesses, required by our law in a charge of 
that nature, Porrer and Goodman, had deposed before the 
grand jury to Fenwick’s share in the sclieuie of invasiim, 


the assussination*plot to him. Macphct- 
son, State Papers, i. olO. Compare also 
StateTrials, XU, L‘523. 13^27. 1329. 4. So- 
mervilltf, thoii^^li a disbeliever in James’s 
participation, has a very curious quota- 
tion from Lamberti, tending to implicate 
Louis XIV., p. 428. ; and we can hardly 
suppose that lie kept the otiier out of the 
secret. Indeed, the crime is greater and 
loss credible in Louis than in James. 
But devout kings have odd notions of 
in.orality ; and their confessors, I siip- 
];o.se, nuici: t h.o .'iime. I admit, ns before, 
that the evidence falls short of convic- 
tion ; and that the verdict, iia the liin- 
guago of Scots law, should be. Not 
Proven; but it is too much for i)ur 
Stuart fq)ologists to treat tiu; question .ns 
one absolutely deterniinecl. I)f>cuments 
may yet ap'pear that vril] ciKuiige its aspect. 

I leave tlie above piiragvnpii as it v/as 
written before the puldication of nJ. Tvla- 
'/ure’s valuaid.e History of the Ilevolution. 
He has therein brought to light a coin- 
inissiox'. of James to Crosby, in 16'93, au- 
thorising and requiring him to seize 
and secure the person of the prince of 
Orange, and to brir.g him before us, 
taking to your assistance such other of 
our faithful subjects in whom you inav 
place confidence,” Hist, de la Rcvol, 


Mazure, that Crosby might think no re- 
newal of his authority necessary in iriad 
to do that which he iiad been rotjuired 
to do in 1893. If we look aUejbively at 
James’s own language in i\Iaq>her.':on s ex - 
tracts, without much regarding the glosses 
of ImiGs, it will appear that he tioos not 
denyiii express terms that he had consented 
to tlio aifsjmpt in 1898 to seize tl-e ’priiice 
of Orange's ]>orson. In the commission 
to Crosby he is re<iinred not only to do 
tiris, but /o hriita Iiijii herujv tin’ Jiutr;. But 
is it possible to consider this laixguage as 
any thing else than an for 

assassination ? 

Upon liie vrhiilo evidence, therefore, I 
nov.- tliink ti-at James was ];rivy to the 
conspiracy, of tvhieh the iiaf oral and in- 
evitable con-e<{iience must have bceii 
f.;ri,seen by himself; but T leave the text 
as it stood, in urdi,r to show'' I have 
not been guided, by ar.y prt judieo again.- 1 
his eharaetor, 

* Iku'i. Hist. 991. Fifteen tjoers and 
mnety-1\vo con.nuiners refused. The 
names of tlie iatlev were cirenhued in 
printed paiser. whic'ix the imuse voted to 
be a breaclt of their priviie.irer aie.-- d'-'- 
struction of the iVeedon) and liberties of 
parliament. Oct. 30, ioTa;. d’his, !mw- 
tver, shows the unpopularity t,>l' tixeir 
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tlioiigli there is no reason to believe that he was privy to the 
intended assassination of tlie king. His %vife su!)se(|ui-::tly 
prevaned on Goodman to quit the kingdom ; anti tims it he- 
came impossible to obtain a conviction in the course of lavE 
This the apologv for a special act of the It-gR-latiirCj by 
which he snder/'d tim penalties of treason. It did not, hl-ce 
some other acts of atcainder, inflict a punisliineiit beyond the 
otlenee, but supplied the deficiency of legal mridence. It ‘uais 
sustained by the production of Goodman’s exaruination buf :re 
the privy-councib and by tlie evidence of two giamd-jiiiyuam 
as to the (]enositi;;)n he had made on oath them, and 

on which they had fouiul the bill of indictment. It was also 
shown that he had been tmivnvved with by lady 'M.wvy Fen- 
to leave the kingdonn Ti’.is was un doubted! as good 
secondary evidence as can well be iniagiiied ; and, though in 
criminal cases such ewdence is not admissible by courts of 
la^v, it was |jlausib]y urged tliat the legislatiu'e migiit prevent 
Fenwick from tcikiug advantage of his own underhand 
Toamagement, without transgressing the moral rules of justice, 
or even setting the dangerous precedent of jumishing treason 
upon a single testimony. Yet, upon the wlune, rbc iui])ort-' 
niK'e of adhering to the stubborn rules of law in uiatters of 
treason is so weighty, and the difficulty of IwHUung such a 
lK)dy as the house of commons within any less 'precise limits 
so nuanifest, that may well concur %\''itli tliose who tliought 
sir John Fenwick much too ijiCiiUsiilertsL'ie a person to warrant 
such an anomaly. The jeah>us sense of lib(^rty prevalent in 
Wiiliands reigm produced n very strong r>pposiiioo. to this lull 
of attainder ; it passed in eacli house, es])ecialiy in the lords, 

perliaps, w'ould it have been 

this colltetlon ; but I •'.varn the reader 
against trust ing any part of the volume 
except the letters tliemselves. The editor 
has, in defiance of notorious facts, repre- 
seiited sir Jt>hn Fem\'Jck\s disclosures as 
false; and t’lviee charges him tilth j;reva- 
rication (p.-104. ), using the word -vvitliout 
any kiioivledge of its sense, in declining 
to answer questioiis put to him by mem- 
bers of tlie house of commons, which he 
could liot have answered %vithout in- 
fiaining the aulinoslty that sought his life. 

It is said in e. note of lord llauivvieke 
on Burnet, that “the king, beibre the 

4 


by a small nnyority. Nor, 

Burnet : .see the notes on the Oxford 
edition. Raljdi, <9-2. The motion for 
bringing in tlie bill, Nov. 6. 1(596, was 
carried by lfJ9 to 61 ; but ’!-is 
lessened at every stage : ami :;a.- 
division was onl}' 1 89 to 156. In the 
lords it passed by 68 to 61: .several wiiig.s, 
and even tliQ duke of Devorsshirc, then 
lord steward, voting m the minority. 
Pari. Hist. 990 — ii5-h 'iMarlborough 

probably madtc prince George of Den- 
mark support tlu: sneasi’.re. Shrewsbury 
Corresj^ondenee, 449. PJany icn'.arkabie 
letters on the .subject are to be found in 

XJ 
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carried hut for Fenwick’s imprudent disclosures in order to 
save Ms life, of some great statesmen’s intrigues with the 
late king ; a disclosure which he dared not, or was not in a 
situation to confirm, but which rendered him the victim of 
tlieir fear and revenge. Russell, one of tliose accused, brought 
into the commons the bill of attainder ; iiarlbcrorsgii voted 
in fiwoor of it, the only instance wherein he quitted the tories ; 
Godolpliin and Batli, with more Iiimuiuity, took the other 
sijih;; and Slireu'shury absented himself from the house of 
lords.* It is now well known that Fenwick’s discoveries 
went not a step beyond the tiuith. Their efiect, however, 
was beneficial to the state ; as by displaying a strange want 
of scrrecv in tlK 3 court of St, Germains, Fein.vick ]uwer having 
had any direct cominur/icatic ju with those he accused, it caused 
Godolphin and ]\la.rihor(>ag!i to break off their dangerous 
course of perfidy, t 

Amidst these scenes of dissension and disaffection, and 
111 success amidst the public losses and decline \\'liich aggra- 
oi' the war. them, we have scarce any object to contem- 

plate uith pleasure, but the magnanimous and uncomiuerahle 
soul of William. Mistaken in some parts of his domestic 
policy, imsuited by some failings of his character for the 
English nation, it is still to his superiority in virtue and 


session, had sir John Fenu-ick broiifrht to 
the cabinet council, -wheTc ho was prosont 
Ijiniself. But sir John would not explain 
his paper.” See also Shrcvwshiirv Cor- 
respondence, 415). et 'post. The truth 
was, that Fenwick, liaviiifr had his inform- 
ation at seeond-li.and, could not prove his 
asscrr-:l(,)ii> .'u’.d ieared to make liis case 
worse by repeatiiii]^ them. 

=** Godolphin, who was then first com- 
missioner of the treasury, not much to 
the likine; of the \vl!lp;s, seems to have 
been tricked by Sunderland into retiring 
from office on tins occasion. Id. 4Io. 
Shrewsbury, secretary of .state, could 
hardly be restrained by the king and his 
own friends from resigning the seals a.s 
s{)oii as he knew of Fenwick’s accusation. 
His behaviour shows either a cou.sciou.s- 
iicss of guilt, or an inconceivable cow- 
ardice. Yet at first lie wrote to the king, 
pretending to mention candidly all that 
had passed between him and the earl of 
Middleton, which in fliet amounted to 


nothing. P. 147. This letter, however, 
seems to show that a story w’liieh baa 
been .several times told, and is confirmed 
by the i)iograpl:er of James II. and by 
Paper', rli.ii V:!da;:! eoni- 
peiica si)a:-\ .-aec. pi ollieeln i 
by letting him know that he was aware of 
his connexion with St. Germains, is not 
founded in truth. He could hardly have 
written in such a style to the king with 
that fact in his way. Monmouth., how- 
ever. h id sooa- it ; as appears 

by ilic liinis lie furnished to sir J. Fen- 
wick to^-Eards establishing the charges. 
P. 450. Lord Dartmouth, full of in- 
veterate prejudices agaiirst the king, 
charges him with personal pique against 
.sii* John Fenwick, and. with instigating 
members to vote for the‘ bill. Yet: it 
rather seems that, he was, at least for some 
time, by no means anxious for it. Shrews- 
bury Correspondence : and compare 
Coxe’s Life of Marlboro ugh, i, tij. 
f Life of Jame.s, ii. 558. 
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energy over all her own jiatives in that age that England is 
iii<l( 3 ked for the preservation of her honour and liberty ; not 
at the crisis only of the revolution^ but through the difficult 
pcnnod that elapsed until the peace of Rys'w'ick. A war of 
nine years^ geuverally unfortunate, unsatisfactory in its result, 
carried on at a cost unknown to former times, amidst the 
decay of trade-, the exhaustion of resources, the decline, as 
there seems good reason to believe, of population itself, was 
the festering wound that turned a people^s gratitude into 
nictiousness and treacltery. It was ea.sy to excite the national 
prejudices against tar. a;': rig:--- in Flanders, especially when so 
unsuccessful, and to inveigh against the neglect of our mari- 
time power. Yet, unless we could have been secure against 
irsvasion, -.'/hhil: Louis would infallibly have attempted, had 
not his whole force been occii]>ied by the grand alliance, and 
which, in the ft^eble condition of our navy and eoimiierce, at 
one time could not have been i^vipi-acticable, the defeats of 
Stt'-eiikirk and Landen might [probably liave been sustained 
at liojue. Tre war of lf)89? and the great coiifederaty of 
Elurope, which AYilliam alone could animate with any steadi- 
ness and energy, were most evidently and undeniably the 
means of preserving the indimenderice of Enghuui. That 
danger, xvliich has sometimes been in our countrynien’s 
niouths with little meaning, of becoming a p]’o\ince to 
.France, was then close and actual ; for I hold the restoration, 
of tJie house of Stuart to be but another expression for that 
igjioniiny iind servitude. 

Tile expense therefore of this Vvar must not be reckoned 
iiinu‘cessary ; nor must w’^e censure the government 
for that small portion of our debt vrhicli it w^as com- 
peiled to entail on posterity.* It is to the honour of William’s 

•" The dent at the kiiig’s .«;pecdily than by pas'iing; an act in 1699, 

to 1 6,39‘.1,702/., of which above three mil- wliicli was not to take effeet till Decem- 
lions v.-evc o.t expire in ITIO. Sinclair’s her 2.7. from which time tlic excise 

Ili.st. of Revenue, 1. ‘125. (tliird edition.) was ciiarrxed w.ith three per cent, interest 

Of this sum 664,263/. was incurred be- on tlic priiicipa! sum of 1,328, .7207.. .sub- 
fore the revolution, being a part of the ject to be redeemed I'v paynieiit of a 
money of which Charles II. had robbed moiety. N(i coinpensation was given for 
the public creditor by shutting up the the loss of so many years’ interest. 12 lK: 
exchequer. Interest was paid upon this 13 WC 3, c. 12. § 15. Sinclair, i. 397. 
clown to 16S 3, when the king stopped it. State Trials, xiv. 1. et post. According 
The legislature ouglic undoubtedly to to a particular statement in Somers 
have done justice more effectually and Tracts, xii. 383., the receipts of the ex- 
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admiiiistrationj and of his parliaineniSj not always dear* 
sig-hted, l)ut lionest and zealous tor the public weal, that they 
deviated so little from the praiseworthy, thoiigii sometimes 
im practical)] e, policy of ])rovidiiig a revenue cou.:me 3 ;si.:iT:.te 
udtJi the annual expenditure* Tiic supplies annually raised 
during the war were about five iiiillioiis, rnori? than double 
the revenue of James II. But a great decline took place in 
tlie j)]*odace of the taxes by uhicli that revenue was levied. 
In 1095, the customs had dwindled to less than half tlieir 
amount before the revolution, tlie excise duties to little more 
than half,'^' This rendered heavy impositions on land inevit- 
able ; a tax always obnoxious, and keeping up disalieiTion in 
the most powerful class of the commimity. Tlie first land- 
tax was imposed in 1 GQO, at the rate of three sliillings in the 
pound on the nmtal ; and it continued ever afterwards to be 
annually granted, at dilFerent rates, but commonly at four shil- 
lings in the pound, till it was made perpetual in 1798 . A 
tax of twenty per cent, might wi-l] secvm grievous ; and the 
notorious inequality of the assessment in different counties 
tended rather to aggraA^ate the burthen upon those whose 
contribution was the fairest. Fresh scliemes of finance were 
devised, and, on the whole, patiently borne by a jaded people. 
The Bank of England rose under the auspices of the AA’^hig 
party, and materially relieved tlie immediate exigencies of the 
government, while ir. ])alliate(l the genera; discress, by dis- 
counting bills and leadiiJg money at an easier rate of interest. 
Yet its notes were depreciated by twenty per cent, in exchange, 
for silver; and exchequer tallies at least twice jvs much; tih 
they Avere funded at an interest of eight per cent.t But, 


chequer, including loan.s, during the 
whole reign of* AVilliain, amounted to 
rather more than v 000,000/. The author 
of the Letter to the Rev. T. Carte, in 
answer to the hitter’s Letter to a By- 
-staiider, e.stiinates the .suin.s rai.sed under 
Clunk's IT,, from Ciuistuias. 1660, to 
Christinas, i 684, at 46,2;33,92.3/. Carte 
had made them only 32,474,265/. But 
his estimate is evidently false and decep- 
tive. Both reckon the gross jiroduce, 
not the exchcijuer payments. This con- 
troversy was alio'ut the year 1742. Ac- 
cording to Sinclair, Hist, of ilevenue, i. 
309. , Carte liad the last word ; but I 


cannot conceive how he answered the 
above-mentioned letter to him. AVhat- 
ever might be the relative o.\])enclitLire of 
the two reigns, it is evident that tlie war 
of 1689 was brought on in a great mea- 
.•^ureby the corrupt iiolicy of Charles II. 

* Davenant, Essay on Ways and 
Means. In another of hi.s tracts, voL ii. 
266. edit, 1771, this writer eompute.s the 
payments of the state in 1688 at one shil- 
ling in the pound of the national income; 
but after the war at two shillings and 
sixpence. 

f Godfrey’s Short Account of Bank of 
England, in Somens Tracts, xi. 5. Ken- 
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these resources generally falling very sliort of calculation^ 
and being anticipated at such an exorbitant discount, a con- 
stantly increasing deficiency arose ; and public credit sunk 
so low, that about the year 1096 it was hardly possible to 
pay the fle,et and army from month to luontli, and a total 
bankruptcy seemed near at hand. These distresses ag'ain 
v'ere enhanced by the de-.o'cc!!-:;;-:.: of the circulating coin, 
and by the bold remedy of a re-coinage, whieli made the im- 
mediate stagnation of commerce inoi'C complete. Tne mere 
operation of exiluinging the worn silver coin for the new, 
which r.ri.n.ii.guL: had the courage to do without lowering 
the standard, cost the g'{>ver;jp.\e?>t two millions and a half. 
Certainly the vessel of our eiv-on.-.-e’.'.id: has never been so 
close to s' as in this period; we have seen the storm 

ragiiig i.; gr. ater terror round our heads, hut with far 
stouter planks and tougher cables to confront and ride 
through it. 

Those who accused William of neglecting the maritime 
force of England, knew little what they said, or cared 
little about its triith.’^' A soldier and a native of Holland, 
he naturally looked to the S})a]iish Netlierlands as the theatre 
on which, the battle of Frctuee and Europe was to be foiiglit. 
It was by tlie possession of that country and its chief 
fortresses that Louis aspi]*ed to hold Holland in vassalage, to 
nuuiace coasts of England, and to keep tlie Em|.)ire 
under his influence. And if, with, the assistance of those 
l)j*ave Tcgmients, wiu) learned, in the well-contested thoiigli 
unfortunate biR-tk-s of that war, tlie skill and discipline v^hic].i 

net’s eoinpietc .Hist. iii. 72C. Riuph, G-U 
iSlirevvsbury .P/ipers. ALscM.eiev.stjn’s Ar.- 
nals ol‘ Coniineree, A,J.). idfjl. Siiicliiiv’s 
Hist of Ueveinie, 

* Kor is it true that the sea was 
neglected; for] think during much the 
greater part of the war which began in 
16*89 we were entirely masters of t’.ie sea, 
by oiir victory in iG92, which was only 
three years after it broke out ; so lliat for 
seven years wq carried the hroom. And 
for any neglect of our sea affairs other- 
wise, I believe. I may in a few words 
prove that all the princes since the Con- 
tpiost never made so remarkable an im- 
provement to our naval strength as king 


William. He (Swift) should have been 
told, if he did not kno'w, what havoc the 
Dutch had made of our shipping in king 
Charles the Second’s reign ; and that ins 
successor, king James the Second, had 
not in his wliole navy, htted out to defeat 
the designed invasion of the prince of 
Orange, an individual ship of the rirst or 
second ranlu '.v’nieli all lay neglected, and 
mere ^kelotvin ■ of former services, at ihelr 
moorings. These this abused prlnc:c re- 
paired at an immense charge, andlirought, 
them to their pristine magiiincencc.” 
Answer to Swift’s Conduct of the Allies^ 
in Somers Tracts, xiii. 2-17. 
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made them concjiierors in the next, it was found that Fi’ance 
was still an ovei’match for the allies, what v/oiild have l)ee3i 
efiected against her by the decrepitude of Spain, the perverse 
pride of Austria,, and the selfish disunion of Germany ? The 
coinmerce of France might, peimaps, have suffered more by 
an exclusively maritime warfare ; but we should have ob- 
tained this adx'aiitage, which in itself is none, and would not 
have essentially crippled her force, at the price of abandoning 
to her ambition the quarry it had so long in pu]*suit. Mean- 
while the naval annals of this war added much to our 
renown ; Russell, glorious in his own despite at La Hogue, 
Rooke, and Shovel kept up the honour of the English flag;* 
Aftcn' that great victory, the enemy never encountered us in 
battle ; and the wintering of tlie fleet at Cadiz in a 

measure determined on by Williands energetic mind, against 
the advice of his ministers, and in s]iite of the fretful 
insolence of the admiral, gave us so decided a pre-eminence 
both in the Atlantic and ]'»I(?dj‘teiTanear: seas, that it is hard 
to say what more could have been achieved by the most 
exclusive attention to the navy.^' It is true that, especially 
during the first part of the war, vast losses were sustained 
through tlie capture of merchant ships ; but this is tl^e ine- 
vitable lot of a eommercial country, and lias occurred in 
every war, until the practice of placing the traders under 
convoy of armed ships was introduced. And, udien we 
cojisider the treachery which pervaded this ser\ice and the 
great facility of secret intelligence wliich the enemy possessed, 
we may be astonished that our fiiil arcs and losses wei*e not 
still more decisive. 

The treaty of Ej'^sudck was concluded on at least as fair 
Tmity of terms as almost perpetual ill fortune could warrant 
ny^v^ick. expect. It compelled Louis XI V, to recog- 

nise tlie king’s title, and tlrns both humbled the court of St. 
Germains, and put an end for several years to its intrigues. 

* Dalrymplft has remaikocl the impor- most odious manj as ill-tc?nipeml and 
tarit cons'j(]ucnces of this bold measure; violent as he was periidious. lint the 
but we have learned only by tlie publica- rudeness with v/hich* the king was treated 
tion of lord Shrewsbury’s CoiTc.spondenec, by some of his servant.s i.s very remark- 
that it originated with the king, and was able. Lord Sunderland wrote’to him at 
carried through by him against the least with great bluntness. Ilardwicke 
mutinous remonstrances of Russell. See Papers, *144. 
pp. 08. 104. 202, 210. 234. This was a 
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It extinguished;, or rather the war itself had extinguished;, one^ 
of the hold liopes of the Fj-eiicli court, the sclieuie of procur- 
ing the election of the dauphin to the Empire. It gave at 
h^est a breathing time to Europe, so long as the feeble lamp 
of Cjiaines lids ]i.ie should continue to glimuier, during whicli 
the fate of his vast succession might possibly be regulated 
without injury to the liberties of Europe.* But to those who 
looked with the king’s eyes on the prospects of the Continent, 
tins pacification, could a|)pear nothing else than a preliininary 
of vigilance and preparation. He knew that the 
Snaniii dominions, or at least as large a portion of tliiun as 
could be grasped by a powerful arm, had been for more than 
thirty years the object of Louis XIV. The acquisitions of 
that .monai’cli at Aix-]a-Chape].le and Nimeguen had been 
c(.n::;parati\'cly trifling, and seem hardly enorgli to justify the 
dread that Europe felt of his aggressions. But in content- 
ing liimself for the time with a few strong towns, or a mo- 
derate district, he constantly kept in view the weakness of 
the Irijig of Spain’s constitution. The queen’s renunciation 
of her right of succession \vas invalid in the jiirisprud(.riH;e‘ of 
Iiis court. Sos'eririgns, according to the public law of France, 
uncontrollable by the rights of others, were incapable of limit- 
ing’ their own. They might do all things but guai’antee the 
pri\'ileges of tlieir subjects or the independence of foreign 
states. By the queen of France’s death, her claim, upon the 
inheritance of »Spnin laid devolved upon the dauphin; so that 
ultimately, and virtuaiiy in the first instance, the two great 
monarchies would be consolidated, and a single will would 
direct a force much more than equal to all the rest of Eii- 


The? peace of lly.w'ick Vr'as aijsoliitely 
necessary, not only on account of the 
dcfcciioii of the diiko of Savoy, and the 
manifest dis;a{.lvanla,e;c; M'iih which the 
alilcs carried tin tlie war, but because 
y)ublic credit in England was almost 
annihilated, and it was hardly possilde to 
pay the arjny. TIjc extreme distress for 
money is forcibly displayed in some of 
the king’s letters to lord Shrewsbury. 
P. .1 1 4 , d:,c. These were in 1 696 , the very 
of English ] prosperity ; from which, 
by the favour of Providence and the 
buoyant energies of the nation, we have, 
t-hough not quire witli an uniform mo- 


tion, culminated to our present height 
(iSii4). 

If the treaty could have been concluded 
on tlie basis origirially laid down, it would 
even have been honourablo. But the 
French rose in tlieir terms during their 
negotiation; and through the seliishnoss 
of Austria obtained Strasburg, wiiicl) 
they had at first offered to relinquish, and 
were very near getting Luxemburg. 
Shrewsbury Correspondence, 316, d.'c. 
Still the terms were better than those 
offered in 1G93, which William has been 
censured for refusing. 
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rope. If we admit that every little oscillation in the balance 
of 'power lias sometinies been too minutely regai’ded by En- 
glisii statesineuj it would be absurd to contend, that such a 
subversion of it as the union of France and Spain under one 
head did not most seriously threaten both the independence of 
niig-as d and Holland. 

Tec blouse of commons which sat at the conclusion of the 
treaty of Rysv/ick, chiefly con>pose(l of whigs, and 
having' zealously co-operated in the proscciitioii of 
the late war, could not be supposed lukewarm in 
tlie cause of liberty, or indifFereut to the aggrandisement of 
Fra!U*e, But the nation’s exliausted state seemed to dejiiand 
an int(n'iiiission of its burthens, and revived the natural and 
laudable disposition to frugality which had cliaracterised in. 
all former times an English parliament. Tl^e arrears of the 
war, joined to loans made during its progress, left a debt of 
about seventeen millions, wliicli excited much inquietude, 
and evidently could not be discharged but by steady retxendi- 
meiit and iiniD, ter r opted peace. ]3iit, besides this, a reluc- 
tance to see a staiiding ariny established prevailed among du; 
great majority both of n higs iiml toi'ios. It was unkno\\'n 
to dieir ancestors — this was enough for one party; it was 
dangerous to lil)erty — this alarmed the other. Men of 
ability and honest intention, hut, like most speculative politi- 
cians of tlie sixteenth and seventeenth centuries, ratlier too 
fond of seeking analogies in ancient history, influenced the 
piihlic opinion by thei?' 'UTitings, and caiTied too far the un- 
(ieniable trutli, that a large army at the mere control of an 
ambitious prince inay often overthrow the of a peo- 

l)]e.'^ It was not sufficiently remembered that the bill of 
riglus, tlie animal mutiny-bill, the necessity of annual vmtes 
of si;ij)ply for the maintenance of a regulax army, besides, 
what was far more than all, the publicity of all acts of go- 
vernment, and the strong spirit of liberty burning in the 
people, Iiad materirdly diminished a danger ^x'hich it would 
not be safe entirely to (tontemn. 

Moyio nov/ published his “ Argu- temp. W. III. n. 5G4.); aucl Treneltard 
ineiit, showing that a standing army is his History of Standing Armies in Eng- 
inconsistent with a free government, and land. Id. 653. Other pamphlets of Ji 
absolutely destructive to the constitution similar description may be found in the 
of the English monarchy.” (State Tracts, same volume. 



WiLr. Ill] 


FllOM HENRY VII. TO GEORGE 11. 


303 


Slid), however, was the infloence of what iiuiy be called 
the constitutional antipatliy of the English in that 
age to a regular army, that the commons, in tlie 
first session after the peace, voted that all troops raised since 
lOSO sliould be disbanded., reducing the forces to about 7000 
men, w Indi they were with difficulty prevailed upon to aug- 
ment to lOjOOO.'^ They resolved at die vSaivre time that, in 
a just sense and acknowledgment of what great things his 
migesty has done for these kingdoms, a sum not exceeding 
700 , 000 ?. be granted to his majesty during his life, for the 
support of the civil listd^ So ample a gift from an impover- 
ished nation is the strongest testimony of their aniicdvui 
to the king.t But he was justly disappointed by the former 
vote, \v’hi(.di, in the hazardous condition of Europe, prevented 
this country from vrearing a countenance of |)re[)aratiGn, more 
likely to avert than to bring on a second CvVifhct. lie pei*- 
iuittedi liimsdfj Iio'wciver, to carry this resentment too far, and 
lost sighi: of that suhordinatioii to the law winch is the duty 
of an English sovereign, when he evaded compliance with 
this resolution of the commons, and took on himself the un- 
constitiitional resposisibility of leaving sealed orders, ■..hi'i;. he 
wont to Holland, that 16,000 men should be kept up, with- 
out the knowledge of his ministirrs, wdiicli they as micoii- 
stitutioimlly d?eyed. In the next session a new parliament 
having been elected, full of men strongly imbued w ith what 
the courtiers styled comm on wealth principles, or an extreuKi 
jeeJousy of royal power t, it \vas found impossible to resist a 

* Jouninls, 11th Doc. ]Gt)7. Pari, the age, and were for maintaining the 
iiist. ilG’7. revolution government by its own prin- 

f Journals, 2 1st Dec*. 1097. Pari, ciples, and not by those of a governmeni: 
Hist. V. 1 16’8. It was carried by 22.7 to it had superseded.” “ The elections,” we 
8f). read in a letter of Mr. Montague, Aug. 

t “ Tlic elections fell generally,” says 16*98, liave made a humour appear in 
Burnet, on men who were in the interest the counties that is not very comfortable 
of govenimeiit; many of them had indeed to us who are in business. But yet, after 
some popular notions, which they had all, the present members are such as will 
drank in under a bad government, and neither hurt England nor this govern- 
thoiight this ought to keep them under meat, but I believe they must be iumdled 
a good one ; so that th.osc who wished very nicely,” Shrewsbury Corrospoud- 
well to the luiblic did apprehend great ence, 551. Tins parliament, Iiowever, 
diiiicullies in managing them.” Upon fell into a great mistake about the reduc- 
vrhleh speaker Oiislow has :i very proiiev tion of the army; as Bolingbroke in his 
note: “ They might liappen to think,” Letters on History very candidly admits, 
he says, “a good one might become a though con necteil with those who had 
bad one, or a bad one niight sticceed to a voted for it. 
good one. They v.-eve the best men of 
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diminution of the army to 7000 troops/^' Tliese two wei'c 
voted to be natives of the Britisii dominions ; and the king 
incurred the :sev(:rest mortification of his reign, in the neces- 
sity of seraliug hack his regiments of Diitch guards and French 
refugees. 11 ic messages that passed between him and the 
liarihim(?nt bear witness how deeply he felt, and how fi’uit- 
lessly he deprecated, this act of uiikindness and ingratitude, 
so strikingly in contrast with the deference that parliament 
has generally shown to the hiiniours and ]:rrg {.idices of the 
crown in matters of far higher moment, t The foreign 
troops were too niimeroiis, and it would have been politic to 
(.conciliate the nationality of the multitude by reducing t].ieir 
numbei' ; yet they had claims which a grateful and generous 
jieople should not have forgotten ; they were, many of tlieoi, 
the chivalry of protestnutism, tlu^ Huguenot gentlemen who 
had lost all but their swords in a cause wdiich we deemed 
onr OUT) ; they were the jnen who had terrified James from 
Tridu.kal], and brought about a deliverance, wln*eh, to speak 
plainly, we had neither sense nor courage to achieve for 
ourselves, or whicli at least w^e could never have acliievcd 
witliout enduring the (ronvulsive throes of anarchy. 

Tliere is, if not more apology for the conduct of the com- 
iii hfn- censure on tluj king’s side, in an- 

rvitums other scene of humiliation whicli he passiHl tln’ouodi, 

resumed. . ’ t • t t • i /* - • * 

in tile business oi tne Insn lorieitures. 1 liese con- 
fiscations of the jiroperty of those who liad fouglit on tlie side 
of Jjimes, tho!igh, in a legal sense, at tlie crowv/s disposal, 
ought uiuloubtedly to ha\(? been to the public service. 

It was the intention of parliament tliat two tliirds at least of 
these estates should he sold for that juirpose ; and William 
liad, ill answer to an address (Jan. 1690), promised to make 


* Journalfj, 17th Dec. 169S, Pari. 
Hist. 11.91. 

I Journals, lOth Jan. ISth, COrh, anil 
25th Miircli. Lords’ Journals, Sth Feb. 
Pari. Hist. 116'7. 1191. Ra]j)h, SOS. 
llurnetj 219. It is iio%r beyond doubt 
that W'iiliain had serious thoughts of 
quitting the government, and retiring to 
Holland, sick of the faction and ingrati- 
tude of this nation. Shrewsbury Cor- 
respondence, 571. Hardwicke pajier.s, 


3u2. Ti'iis Y/ns in his character, and not 
like the vulgar .story which that retailer 
of all gossip. Daily mple, calls a well- 
authenticated tradition, that the king 
walked furiously round his room, exclaini- 
ing, “ If I had a son, by G — the guaiai.s 
should not leave me.” It w-oiiid .he vain 
to ask how this .son would have enabled 
him to keep tliem against the bent of the 
parliament and people. 
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110 grant of them till the matter should he considered in the 
ensuing session. Several bills were brought in to carry the 
original resolutions into effect, but, probably through the in- 
fiu{0:ce ox govern men t, they always fell to the gixiniid in one 
or other hoxi^o of parlianieist. Meanwhile the king granted 
awav the wliole of these forfeitures, about a million of acres, 
with a culpable profiiseness, to the enriching of his personal 
fao'ouritesy srich as the earl of Portland and the conntt^ss of 
OrlcrurVc* Yet as this had been done in the exercise of a 
lawful prerogative, it is not easy to jusri'iy the act of resump- 
tion passed in 169 :). The precedents for resumption of 
grants were obsolete, and from bad times. It was agreed 
on all luinds that the royal domain is not inaliLmablc? ; if this 
were a mischief, as could not jK.^rlaips be doubted, it was one 
tliat the kgidature. had jauTuiued with open eyes till there 
was uothiiio' left to be ali(mated. Acts therefore of this kind 
sliilko the general stability of |.)ossessioii, and destroy that 
confidence in uliich the practical sense of freedom consists, 
that tluj absolute power of the legislature, which in strictneSvS 
is as arbitrary in England as in Persia, will be exercised in 
with justice and lenity. Ti;ey are also accoiupanied 
fo!’ tile most part, as appears to have been the case in this 
instance of the Irish forfeitures, with partiality and mis- 
representation as well as violence, and seldom fail to excite 
an odium far nun'e than commensurate to the transient popu- 
larity which attends them at the outset, t 


The pi’ofligaiityof Will jam in grants 
to his uivouriu?s was aii nndeniablo re- 
pro;u*l> to his reign. ('liarles II. had, 
hov/cveiv w'itli niucdi greater profusencss, 
liuntgh inueii Jess })lamed for it, given 
away alinosi; all the crown iands in a few 
years after the restoration ; and Ir.e com- 
mons could not now Ik: nrc'i ailed npon 
to sliake those grants, - or 

by the court, in order to defeat the re- 
sumption of those in the present reign, 
'riie k'iigiii of time uudoabtedly made a 
coiisicK-rah'ie difference. An enormous 
grant of ihc crown’s domanial rights in 
North Wales to the earl of Portland ex- 
cited much clamour in i6')7, and pro- 
duced a speech from Mr. Price, after- 
wards a baron of the exch.equer, which 

VOL. IT. 


■was much extolled for its ]>oldne.ss, not 
rather to say, virulence and disallection. 
Tins is prlnteti in Pari. ITist. 978., and 
many other l>ooh.s. The king: Oi; an 
addre.ss from the house of c.onmion^ re- 
voked tl:e grajii. wiueli Indeed v.’as not 
jiisiiliabie. I sis f■;!Sl^'er on tins occasion, 
it may here be reirim-ked, was by irs niii<l- 
ness and coartesy a strikir.g eoiitra.sl to 
the insolent rudeness with wliich t):e 
Stuarts, one and all, had iin-ariably treated 
the house. 

f Pari. TH.st. 1 171. 1202, &e. Ralph, 
Burnet, Siirewsbury Correspondence. 
See also Davenaiit’.s Essay on Grants 
and Resumptions, and sundry pamplilots 
in Somers Tracts, voh ii., and State 
Tracts, temp. W. III. vol. ii. 
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But, even if the resumption of William’s Irish grants could 
be reckoned defensible, there can be no doubt tliat the mode 
adopted by the connnons, of tacking’, as it was called, the 
provisions for -this purpose to a money bill, so as to reiider it 
inipossibie for the lords even to modify them wifnout depriv- 
ing tiu> king of his supply, tended to subvert the constitution 
and annihilate the rights of a co-equal house of parliament. 
This most reprehensible device, though not an unnatural 
conse^juence of their pretended right to an exclusive concern 
in money bills, had been employed in a fi>rmer instaiice during 
tiiis reigiiL^ They were again successful on this occasion ; 
the hu’ds receded from their jr-rrandmeats, aiul passed the bill 
at the king’s desire, who perccaved that tlie fury of the com- 
mons w^as tendiug to a terrible convulsion.t But .be ■,:*>;=- 
cedent was inlijiitely dangerous to their legislative ].-owo’n h* 
the commons, after some more attempts of the same nature., 
desisted from so unjust an encroachment, it must be attributed, 
to tliat wliieli luis been the great presiv'vrhvc of the equiUbriuiii 
in our government, the public voice of a reflecting people, 
av(U’se to manifest innovation, and soon offended by the 
ijitemperance of factions. 

The essential change which the fall of the old dynast}^ had 
rariia ^vrollght in our constitution displayed itivelf m sucli 

incntary a vifforous Spirit of enquiry and interference of par- 

enquiries. » • ^ i ^ -d 

liameiit wiin all tiie course oi government as, u not 
absolutely r5(u.v, was ijmc-e imcoutested and more efleetual than 
before the I'cvolution. The commons indeed under (diaries li. 
had not wholly lost sight of the precedents vrliicli tiie long 
parliament had established for them ; tliough with continuai 
resistance from the court, in which their right of examination 
was by no means admitted. But the tories throughout the 
T’eign of Williiim evinced a departure from the ancient prin- 
ciples of tlicir faction in nothing more tlian in asserting to 
the fullest extent the powers and j)i’i\ i]eges of the coninions ; 
and, in the coalition they foniunl with the malecontent v'liigs, 
if the men of liberty adopted the nickname of the men of 
prerogati\T, the latter did not less take up the maxims and 

* In Feb. 1692. 

f See the same authorities, especially the Shrewsbury Letters, p. 602. 
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feelings of the former. The bad success and suspected 
management of \)d)\k affairs co-operated with the strong spirit 
of ]x-trty to this important accession of authority to 

the house of commons. In June, iGSO? a special committee 
was av>])oinR*d to enquire into the nnscarriages of the war in 
Irelaiul, especially as to the delay in relieving Londonderry. 
A similar coumiittce vvns appointed in the lords- The former 
reported severely against colonel Lnmly, governor of that 
cityj and the house addressed the king, that he might be 
sent over to be tried for the treasons laid to his charge.'^' I 
do not think tliere is any earlier precedent in the Journals 
for so specific an enquiry into the conduct of a public officer, 
especially one in military cojnmand. It marks therefore very 
distinctly the clsange of spirit wddcli I have so frecpiently 
mentioned. No coui-tier has ever since vei:tiircd to d-eu}' this 
general right of enquiry, though, it is a frequent pj'actice to 
elude it. Tlie riglit to enquire draws with it the necessary 
nicans, the examination of witnesses, records, papers, enforced 
by the strong arm of parlijinurntru'y privilege. In one respect 
alone these powers have fallen rather short ; the commons do 
not administer an oath; and having* neglected to claim tliis 
authority in the irregular times when they could make a pri- 
vilege by a vote, they would now perhaps find difficulty in 
ohtaim'ag it l)y consent of the house of peers. They renewed 
tins committee for enquiihig into the miscarriages of the war 
m the next session, t They went very fully into the dispute 
between die hoard of admiralty and admiral .Russell, after the 
battle f)f La llog'iiel-; and the year after investigated the 
conduct of Ins successors, Killigrew and Delaval, in tlie 
c(.n.jmuind of Channel fleet. § They went, in the winter 
of KiilL into a very long examination of the admirals ami 
the ordei’s issued by the admiralty during the ]n*eceuing ye;Lr ; 
and tlicu voted duit the sending the fleet to ria; .MiNiiterraia'an, 
and the continuing it there tins winter, has lieeu to tla^ honour 
and interest of his majesty and his kingdoins.|| . But it is 


* Commons’ Journals, June 1. Aug. § Pari. Hist. 793. Delaval and Killi-. 
I‘2. grew were Jacobites, whom William 

f Id, Nov. 1. generously but imprudently put into the 

I Pari. Hist. G57. Dalrymple. Com- command of the fleet, 
motis’ and Lords’ Journals. |{ Commons’ Journals, l^eb. 27. 16’94-5. 
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hardly ^V 5 >rr]^ while to enumerate later iustauces of exercising 
a ]‘ight wliich had become indisputal'Ie., aiid, even before it 
rested on the basis of precedent, could not reasonably he de- 
nied to those ulio migiLt iidvise, remonstrate, and iinpeaclL 

It is not surprising that, after such important acquisitioEis 
of power, the natural spii'it of encroachment, or the desire to 
distress a hostile goveniiiient, should have led to endc'avom'S; 
%vhich by their success would have drawn the executive ad- 
ministration more directly into the hands of parliament. A 
proposition \ras made by some peers, in .December, 169S, 
for a committee of both houses to consider of the present 
state of nie nerioju and what advice should be given, to the 
king concerning it. Tliis dangerous ])roicct was lost by 48 
to 36 , several tones and dissatisfied whigs uniting in a pro- 
test against its rejection.*^' The king had in his speiidi to 
jiarliament requested tlieir advice in the most general terms 5 
and this slight expression, though no more than is contained 
in the common writ of summons, was t(./rtr:reil into a pretext 
for so extraordinary a proposal as that of a cf>mmittee of de- 
legates, or council of state, which might soon luive graspcnl 
the entire adnniiisti'ation. It was at least a remedy so little 
according to precedent, or the analogy of our constitution, that 
Koine very serious cause of dissatisfaction unth the conduct of 
alfkirs could be its only excuse. 

Burnet has spoken with rejirohation of another scheme 
engendiired by tlie same sjiii'it of enquiry and control, that of 
a council of (racle, to be nominated by parliament, with |K.A\T*rs 
for the effectual preservation of the interests of the mercJiants. 
If the members of it were intended to be immovable, or if the 
vacancies were to be filled by consent of ])arliame.’rt, this w’oidd 
indeed liave encroaclieil on the prerogative in a far more 
eminent degree than the famous Iiulia bill of 1783 , because 
its operation would have been more extensive and moi-e at 
home. And, even if they were only named in the first 
instance, as has been usual in parliamentary commissioners 
of account or enquiry, it would still be material to ask, what 
extent of power for tlie preservation of trade was to be placed 
in their hands. Tlie precise nature of the scheme is not 


I^arl. Hist. 941. Burnet, 105. 
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explarned by Burnet. But it appears by tlie Journals that 
this council was to rciceive information from merchants as to 
tile necessity of convoys, and send directions to the board of 
adLn.'irtihy^ subject to the king’s control, to receive coikiplaints 
and represent the sam<^ to the kiiig*, and in many other 
resnects to extrrcise vv:vy important and anomalous functions. 
They were not Iiowever to be members of the house. Hut 
even with this I'estriction, it was too hazardous a departure 
from the general maxims of the coustitatiom'’^ 

The general unpopularity of William’s adininishTtioin and 
mOi*e particularly tiie reduction of the forces, afford Treaties or 
an ainple jiistiiicari'v;:; for the two treaties of parti- niVition. 
tioFi; viiich the tory faction, with scandahms injustice and in- 
(‘(msist'cacy,, turned to his i*eproach. No one could deny that 
die aggrandisement of France by both of these' treaties was 
of serious consequence. But, accordiiig to English: interests, 
the first ohTx't was to secure the Siamisli Netlieriands fj’ons 
bee? uni ng provinces of that power ; the next to maintain the 
real i;a]ej)ender:Ce of Spain and the Indies. Italy ^vas but 
the Iasi: in order ; and though the poss(‘ssicm of Naples and 
Sicily, vrith the ports of Tuscany, as stipulated in the treaty 
of partition, would have rendered Fraii(*e ahsnhitc^ mistress of 
that vdiolo country and of the McMlitein’aneari sea, and essen- 
tially changed the balance of Euro])e5 it was yet moi’e toler- 
able than tlie acquisition of the whole monarchy in the name 
of a. Bourbon iiriiice, which tlic opening of tJne succession 
'.\ itiiout previous arrangement was likely to prodiK.*e. They 
at least vvko slinnik from the tliought of anotlnu’ war, and 
stiidiously depre.ciated the value of continental alliances, were 
tiu‘ last -.vim ought to have exclaimed against a ti'eaty winch 
laid bei'u ratified as the sole means of giving' us something 
like security 'without the cost of figliting' for it. Nothing 
tliorefore could be moi'e unreasonable than the clamour of a 
tory Iiousc; of commons in I7OI (for the rnalecoiitent whigs 
vrere now so coiisoli<lated with the tories as in g;en<ira] to bear 
their iUime) against the partition treaties ; notliing more un- 
fair tnau the impeachment of the four lords, Portland, Orford, 

liuriict, 163. Commons’ Journals, ;)i O|'.«,so(l as a qiiali ileal ion for members 
Jan. 3’. 1695-6. An abjuration of kln^i: of tb.is council ^ but this ^va.s lost by 195 
James’s title in very strong terms was to i SS. 
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Somers, and Halifax, on that account. But we must at the 
saaie time remark, that it is more easy to vindicate the par- 
tition treaties tlieiaselves, than to reconcile the conduct at tire 
king and of some others with tlie principles establislied iii our 
constitution. William had taken these important negotiations 
wliolly into his own hands, not even cornnuinicating them to 
any of his English ministers, except lord Jersey, until his 
resolution was finally settled. Lord Somers, as chancellor, 
had put the great seal to blank powers, as a legal authority 
to the negotiators ; which evidently could not be valid, unless 
on tlie dangerous principle that the seal is conclusive against 
all exce]}tion.^ He had also sealed the ratification of tlie 
treaty, though not consulted upon it, and though he seems 
to have liad objections to some of tlie terms 5 and in liotli 
instaiices he set up the king’s command as a suflicient 
dtvfeuce. The exclusion of all those whoiu, whether cailed 
privy or cabinet counsellors, the nation holds responsible 
for its safety, from this great negotijitioii. tended to throw 
back the whole executive government into the single will 
of the sovereign, and ought to have exasperated the houvse 
of commons fin* more than the actual treaties of partition, 
which may probably have been the safest choice in a most 
perilmis coiiditioa of Europe. The impeachments liowever 
\rere in most respects so ill substantiated by that 

tliey have generally been reckoned a disgracefid. iiistam;‘e 
of part}^ spirif.t 


* Sec spojiker OtiKlow’s Note on Bur- 
net (Oxf. edit, iv, dG8.), and lord Ilard- 
wicke’s hint of his father’s opinion. Id. 
-175. But see also lord Somers’s plea as 
to thi-^. State Trials, xiiL 5(77. 

f Far]. Hist. State Trials, xiv. 233. 
I'lie letters of Willi.am, published in the 
ILiiaUvicke State Paper>, are hcit!; tlic 
most authentic and tlie riiost sali.^hiftoi'y 
explanation of his policy during tlie three 
momentous rcnr.s tliat closed the seven- 
teeutli century. It is said, in a note of 
lord Ilardwickeon Burnet (Oxford edit, 
iv, 417. ) (from lord Somcr.s’s papers), 
that when .some of the ministers objected 
to parts of the treaty, lord Portland’.s con- 
stant answer was, that nothing could be 
altered ; upon wliich one of them said, if 
that was tlie case, he saw no reason why 


they should '■aU.'d h.geih;-.-. \-..d it 

appears byiiu- -■b:::,y Tapers. 
that the duke, though secretary of state, 
and in a manner prime minister, was en- 
tirely ke]'t by the king out: of the secret, 
of the negotiations wliich ended in tlie 
peace of Hyswdek : whether, after all, 
there remained some hirking di.strast of 
his lidelity, or from Mdiatevcr other cause 
this took place, it was very anomalous 
and unconstitutional. And it must lie 
owned, that by this sort: of jn'oceeding, 
which could have no .sufficient apology 
but a deep sense of the iiiuvorthines.s of 
mankind, William brought on liimself 
much of that dislike wliich appears so 
ungrateful and unaccountable. 

As to the impeachments, few have pre- 
tended to justify them; even Ralph is 
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Tlie wliigs, such of them at least as continued to hold that 
name in honour, soon forgave the mistakes and fail- 
ings of their great deliverer; and indeed a high re- SentHn 
gard for the nnyinory of V/illiaiu III. may justly be 
reckoned one of the tests by which genuine whiggism, 
as opposed both to tory and republican lu-incipk-s, has alwrys 
been rec'c^guised. By the oppositi? party he t\tis rancorously 
hated; and their malignant calumnies still sullv; lilu: stream of 
history/'- Let us leave sudi as prefer Charles I. to Wil- 
liam ilL ill the enjoyment of prejudices wliieh are not likel}" 
to b{; overcome by urgamont. But it must ever be an honour 
to the Englisii cro\vn that it has been worn by so great a 
man. Compared vrith him, the statesmen who surrounded 
his throne, the Sunderlands, Godolplrliis, and Shrewsburys, 
even the Soiimrscs and Montagues, sink into i-Msignifi(*anee, 

I ve was, in truth, too great, not for tiio times wherein he was 
(•abed to action, but for the peculiar condition of a king of 
Engkmri after the revolution; and as he was the last sove- 
reign of this country, wdiose uuderstaiiding- and energy of 
chai-acter have been very distinguished, so was he the last 
who has encountered the resistance of his narlinnmnt, or 
stood apart and undisguised in the niaintenaiice oj 'ds own 
jjrerogative. His reign is no doubt one of the most impor- 
tant in our constitutional history, both on account of its 
general eJiaracter, which I have slightly sketeh<ML and of 
tliose beneiicial alterations in our law to wliich it gave rise, 
now call for our attention, 

The (^n.oi-iaous duration of seventeen j^ears, for whicli 
CIkifIcs il, ])rofractt‘d. bis second parliament, turiH'd 
the tliougbts of aJ] wdio desired improvements in Sonuki 
the cou8titi.itii>n towards some limitation on a prero- 
gative which Iiad not hitlierto been thus abused. Not only 

hiiir liMi.irned of tbe party lie espouses preached in 1703, says of Wiliiaiii, 
Vv'ii’ii s{j iiitie candour towards tlieir ad- whom all the world of frieiuls and 
versaries. The scandalous conduct of the enemies knew how to value, except a/'ar 
tones in screeiiin/^ the earl of Jersey, Englisii tvrelches.'" Kennet, .S4(). Boyer, 
while they impeached the whig lords, in his History of the Reign oC (’lueeii 
.some of whom had really borne no juirt Anne, p. 12., says tliat the king spent 
in a measure liehad promoted, sufficiently most of bis private fortune: computed at 
displays tlie factiousness of their motives, no less than two millions, in the service of 
See lord liavershaurs speech on this, the Englisii nation. I should be glad to 
Pari, Hist. 1298. have found this vouched by better autho- 

* Bishop Fleetwood, in a sermon, rity. 
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the coTitmiiaBC-e of the same house of commons during’ such a 
period destroyed the connexion hetsveeu the people and their 
rei'ireseiitatives, and laid open the latter, without responsi- 
bility, to the (!.o]’ru|)tioii which was hardly denied to prevail ; 
but the iirivilege of exemption from civil process made needy 
and worddess riieii seciu’e against tl^eir creditors, and de- 
sirous of a seat in parliament as a complete safeguard to 
fraud and injustice. The term of three years appeared suffi- 
cient to establish a control of the electoral over the represen- 
ta.ti^^e body, w’ithout recurring to the ancient but inconvenient 
scheme of annual pai'liaments, which men enamoured of a 
sHIl more popular form of government than our own were 
eager to recommend. A bill for this purpose w'as broiiglit 
into the house of lords in I)eceui])er, out lost by the 

pi'orogatioii.'^ It passed both houses eai’ly in the 

whigs, generally sup))orting5 and the tories opposing it 5 bvit 
on tills, as on many other great questions of rlris reign, 
the tvy-'o parties were not so regulai’ly arrayed against each 
other as on points of a more personal nature, t To this 
bill the king refused his assent : an exercise of prerogative 
which no ordinary circumstances can reconcile eitlver wit'ii 
prudence or with a constitutional administration of govern- 
ment, but which was too common in this reign. But the 
commons, as it was easy to foresee, did not abandon so 
important a measure ; a similar bid received the royal assent 
in jN'ovember, l 69 I.t By the triennial bill it ^vas simply 
iiro\ i(hKl that every parliament should cease and determine 
within three }'ears from its meeting. The clause contained 
in tlu) act of Chai’less 11 . against the intermission of paT*ha.- 
ments for more than tliree years is repeated ; but it was not 
thouglit necessary to revive the somewhat violent and pcn’lnnis 
imprai^ticahle ju’ONusions by wliicli the act of 1641 lunl ^e- 
ciired their meeting; it being evident that even annual 
sessions miglit now he relied upon as indispensable to the 
machine of government. 

This annual assembly of jiarliament was reudei’ed neces- 
sary, in the first place, by the strict apj>roi): iarion of the 
revenue according to votes of supply. It was secured next, 

* Lords’ Journals. f Pari. Hist. 754. | r> W. & IM. c. 2. 
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by the lEJitiiiy-billj under which the army is held 

togetliefj and to militarj" disciplinCj for a short 

tenoj seldom or never exceeding twelve months. These are 
the two eifectiial securities against military power ; that no 
P'ay can be issued to the tr'0^;)|)s witlioiit a pj*evious authorisa- 
tioD by the coiunions in a committee of sup|)ly5 and by both 
houses in an act of anpropriation ; and that no officer or sol- 
dier can be punished for nor any court martial 

Iieldj without the Jinnual re-enactment of the miitiny-bilL 
Thus it is strictly true that, if the king were not to summon 
parliament e\ or)' year, his army would cease to have a legal 
existeiK'.e ; and the refusal of either house to concur in the 
iKutiny 3 )il] would at once wrest the sword out of his graso. 
B)’ the bill of rights, it is declared unlawful to keep anv 
lorces in time of peace witlnn.t consent of prurliaraent. Tiiis 
consent, by an invariable and wholesome usage, is given only 
from year to year ; and its necessity may be considered p'or- 
haps the most powerful of those causes whicli have transferred 
so mncli ev'en of the executive power into the management 
of the two houses of pcarliamcnt. 

The reign of William is also distinguished by the provi- 
sions introduced into our law for the security of the 
subject against iniquitous condcnvnations on the 
charge of higl^ treason, and intended to perfect those of 
earlier times, wln’ch, had proved insufficient against the par- 
tiality of judges. But upon this occasion it will be necessary 
to take uj) the. history of our constitutional law on this 
importajiit hiMui from the beginning*. 

In the earlier ages of our law, the crime of higli treason 
tq)nea!’s to Imve been of a vague and indehnite natui’e, deter- 
nvined only by such arbitrcny construction as the drcinii- 
stances of each ic.-rticeh; ease mig'ht suggest. It was held 
ti'cason to kill t:e hither or his uncle ^ and Mortimer 

v'DS attainted for ai'croaching, as it was called, royal power ; 
that is, for keeping the administration in his own hands, 
though vi'ithout violence towards the reigning prince. But 
no ■];e<Jide cnn enjoy a free constitution, unless an adequate 
security is furnished by their laws against this discretion of 
judges in a matter so closely connected with the mutual re- 
lation between tlie govermnent and its subjects. A petition 
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was accordingly presented to Edward IIL by one of the best 
parliaiiionts that ever sat, I’eqiiesting that whereas the 
king’s justices in different counties adjiulge men indicted 
before thesii to be traitors for divers matters not knov'u by 
the (joiumons to be treasonable, the king would, by his conn- 
dl, mid the nobles, and learned men (les grands et sages) of 
tlio land, declare in parliament what should be held for 
treason/^ The ans^\'er to this petition is in the words of the 
existing statute, which, as it is by no means so prolix as it is 
important, I shall place before the reader^s eyes. 

Wliereas divers opinions have been before this time in 
what case treason shall be said, and in w^hat not; 
jM-.vard uT. kilig, at tlic Tcquest of the lords and commons, 
hathinade a d.echiration in. the nruniKe* asliereiifto!' followu^tls ; 
that is to say, when a man doth compass or inaagine the 
death of our lord the king’, of my lady his queen, or of their 
eldest son and lieir : or if a man do violate the lying’s com- 
panion or die king’s eldest daughter unmarried, or the wife 
of the king'’s eldest son and heir : or if a man do levy war 
against our lord the king in his realm, or be adherent to the 
ki]jg’s enemies in his realm, giving to them aid and comfort 
in the realm or elsewhere, and thereof be 'j)r(r/(iably attainted 
of open deed by people of their condition : and if a mnn 
counterfeit tlie king’s great or privy seal, or his money; and 
if a man bring flilse uioney into this realm, counterfeit to tlie 
mo!iey of England, as the money called Lusheburg, or other 
like to the said money of England, know'ing the money to be 
false, to merchandise or make payment in cleceij>t of our said 
lord the king and of his people; and if a man slay the cliau- 
ceilor, treasurer, or the king’s justices of the one bench or the 
other, justices in eyre, or justices of assize, and all other 
justices assigned to hear and determine, being in their place 
doing their offices ; and it is to be understood, that in the 
cases above rehearsed, it ought to be judged treason \/]sicIi 
extends to our lord the king and his royal majesty. And of 
such treason tlie forfeiture of the escheats pertaJneth to our 
lord the king’, as well of the lands and tenements holden of 
ethers as of himself.” * 


^ Rot. Pari, ii, 239. S Inst. 1 . 
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It seems impossible not to observe that the want of dis- 
tinct arrangement natural to so unphilosophical an 
age, and which renders many of our old statutes tive interpi e- 
very confused, is eminently displayed in this strange 
fOTiin.-nction of ; where to counterfeit the king^s seal, 

\\Iiicli might be for the sake of private fraud, and even 
liis coin, wdiich must be so, is ranged along with all that 
really endangers the established governmeDt, conspiracy 
and insurrection. But this is an objection of little magni- 
tude, com])ared with one that arises out of an omission in 
(?mn\te;i’ating the m odes whereby treason could be committed. 
In mosi Oliver ottenees, the intention, however manifest, the 
cositrivrince, however deliberate, the attempt, ho^vever ca- 
sually rendered abortive, form so many degrees of malignity, 
or at least of mischief, which the jurisprudeitce of most coun- 
tries, and none more, at least formerly, than England, has 
been accustomed to distinguish from the pf'rpetratcd action 
by irrrardi'jig an inferior punishment, or even none at alL 
Nor is this distinction merely founded on a difference in the 
moral indignation with which we are impelled to regard an 
inclioate and a consummate crime, but is warranted by a 
piTncijvlc of r(‘asoii, since the penalties attached to the com- 
'ph'tcd offence sp*read their t(c*]*or over all the machinations 
preparatory to it ; and he who fails in his stroke has had the 
murderer’s fate as much before his eyes as the more dextei’ous 
assassin. But those wlio conspire against the constituted 
goverrsinent connect in their sanguine hope the assin-ance of 
imjHinity with tiie execution of tlieir crime, and vronld justly 
deriile the niockery of an accusation which could only be 
preferred against tlsem when their banners were iinfiu'led, 
and their foi-ce arrayed. It is as reasonable therefore, as it 
is conformable to the usages of every coiiiitry, to place con- 
spiracies against th(‘. sovereign power upon the footing of 
actual rebellion, and to crusli those by the penalties of treason, 
who, ^\Tre the hnr U) wait for their opportunity, miglit silence 
or pervert tlie law itself. Yet in this famous statute we find 
it only declared treasonable to compass or imagine the king’s 
d<'Mth; while no project of rebellion ajipears to fall 'within the 
letter of its enactments, unless it ripen into a substantive act 
of levying war. 
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We EKiv be, nerbnns, less inciii]ed to attrib-.ite tliis iiia.l't'- 
rial oroissioii to t!re laxity has been already remarked 

to be usual in our older laws, than to aoprel-ensnEis enter- 
tained by the barons thvA, if a inei-e design to levy war should 
be rendered treasonablep they rnig'lit be exposed to much false 
testimony and arbitrary coj-istriiction. But straiiuxL construc- 
tions of this very statute, if such were th.eir ain..!, they did 
not prevent* Yditlioiit adverting to the more extravag'aiit 
convictions under this statute in some violent reigirs, it gra- 
dually became an established doctrine v/ith laAvyers, that a 
(tonspiracy to levy war against the king’s person, thougli n;>t 
in itself a distinct tj'easoii, may be given in evideiice as an 
ov(‘rt act of comjiassing his deatli. Great as the authorities 
may be on vrhich this deptmds, and reasonaLde as it surely is 
that such offences should be ]>roug]3t Avitin'n the pale of high 
treason, yet it is almost necessary to confess, that this doctj'ijie 
appears utterly ii’reconcilable with any fair interFretiition of 
tile statute. It has indeed, by some, been chiefly coniiiuvil to 
cases where the attempt meditated is directly against the 
^ king’s person, for the purpose of deposing him, or of com- 

pelling him, while under actual duress, to a change of mea- 
surc's *, and this was construed into a compassing of liis death, 
J since any such violence must endanger his life, and because, 
as has been said, the prisons and graves of princes are not 
very distant.'^' But it seems not very reasonable to found a 
jf' capital coiniction on such a sententious remark ; nor is it by 

1 1, any means true that a design against a king^’s life is ms'es- 

‘I;.'!'' 

flMi 

1 ‘ * S Inst. 12. 1 Hale’s Picas of the removed divers of her council, and for 

. ' Crown, 1-0. Foster, 195. Coke lays it that end dul as'i^vDibh a 'tuKltiiiuh of pcopht : 

5' down ptjsilivcly, ]>. 1 4., tliat a conspiracy this being raised to the end afol■e'sa'id,^v^is 

J) to levy war is not Ingh trc.ason, as an a sufficient overt act of conijjassing the 

overt act of compassing the king's death, death of the queen.” The e.'irlicst case is 
ji . “.For this vrerc to c-onfnnid the several that of Storie, who was convicted of com - 

j|; . eJasse.s or niembra dividentia.” Hale passing the queen’s deatii on evidence of 

|; objects that Coke himself cites the case CTt citing a foreign power to inve.de llic 

I - Oi' lords Essex and Southampton, which kingdom. But he w.-is verv obnoxious ; 

I seems to contnidict that opinioti. But it and the precedent is not good. Halo, 122.' 

p' may be answered, in the first place, that It is also held that an actual levying 

f| a conspirttcy to levy war was made high war may be laid as an overt act of coni- 

, treason during the life of Elizabeth j and passing the king’s death, wliich indeed 

I !' secondly, that Coke’s woids as to that follows a fortiori from the former propo- 

^ vj' ease are, that they “ intended to go to the sition ; provided it be not a constructive 

I ! ■ court where the queen was, and to have rebellion, but one really directed against 

? I' taken her into their power, to have the royal autliority. iJale, 123, 
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sarily to be inferred from the attempt to get of his 

person. So far indeed is this from being a general riile^ that 
in a iniiltitiide of instances, es])eciLi-ly during the mir.ority or 
imbecility of a king, the pm-poses of conspirators would be 
wholly defeated by the death of the sovereign whose name 
tliey designed to employ. But there is still less pretext for 
applying the same construction to schemes of iiisorrcctioiip 
wlie;;f the royal person is not directly the object of attack, 
and where no circumstance indicates any hostile intention 
towards his safety. This ample exteiisimi of so penal a 
stacute was first given, if I am not mistaken, by the jiidges 
in 1663, on occasion of a nc.ceiing by some persons at Ihuley 
Wood in Yorkshire in order to concert niejisures for a 
rising, it wcis afteis-.-ards confirmed in Iiarding^s case, 

imnuidiately after the revolution, and has been repeatedly 
laid down f-om the bench in subsequent ])vo(*eedii;gs for tri^a,- 
son, as well as in treatises of very great aiitliority. t It has 
therefore all the weight of established precedent ; yet I ques- 
tion whetbacr another instance can be found in our jiiris- 
prud(^n(‘e of so large a construction, not only to a 

penal, but to m.q; cr;"-'*" statute.t Nor does it speak in favour 
of this construction, that temporary laws have been enacted 
on various occasioiis to render a consp^iracy to levy war trea- 
sonable ; for which purpose, according to this current doc- 
trine, the statute of Edward III. needed no supplemental 
provision. Such acts were passed under Elizabeth, Charles II., 

* IL'ilo. 121. 

f Fostei-’s Discourse on High Treason, 

196'. State Trials, xii. 790.818.; 

\iii. an. (sir Join Friend’s case) et alibi. 

Tills iinporranr rinestiou laving arisen on 
lord. RusselTs trial, gave rise to a contro- 
versy between two eriiinr-..i lawyeis, sir 
.Brivtiiolomew Shower a:;;i sir Robert 
Atkins ; the former maintaining, the 
iatiev denying, Ibal a conspiracy to de- 
pose iiie king and to seize bis guards was 
an ovoit act of conijiassing liis death. 

State Trials, is. 719. 818. 

See also Phillipps’s Siatt; 'iVials, ii. 89. 

78. ; a work to which I might have re- 
ferred in other places, and which shows 
the well-known judgment and impar- 
tiality of the author. 


I In the whole series of authorities, 
however, on this subject, it will be foinid 
that the prol^able danger to the king’s 
safety from reljellion was the ground- 
w'ork upon wliich. this con struct ivo trea- 
son rested; nor did either Hale or F erster, 
i^emberton or Holt, ever dream that any 
other death was intended by the statute 
than tliat of nature, it was i-eserved for 
a modern crown lawyer to icsolve this 
language into a metapiivKical jiersonifica- 
tion, and to argue that the king’s person 
being interwoven with the sta.te, and its 
sole representative, any conspiracy against 
the constitution must of its own nature 
be a conspiracy against his life. State 
Trials, xxiv. 1188. 
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and George IIL, eacli of them limited to the existing reign/^' 
But it is very seldom that, in an Iierodivarj- moiiardijA the 
reigning prince ought to be secured by any peculiar pro- 
visions ; and though the remarkable circumstances of Eliza- 
beth’s situation exposed her government to unasual perils, 
tliere seems an air of adulation or absurdity in the two latter 
instances. Finally, the act of 57 G, 3. c. 6. has confirmed, if 
not extended, what stood on rather a precarior.s basis, and 
rendered perpetual that of 36 G. 3. c. 7^ ^rhich enacts, that, 
if ai)}^ person or persons ^idiatsoeve]*, during* the life of tlie 
king', and until the end of the next session of pa^-liament after 
a demise of the crown, shall, w-ithiu the riati-ii or without, 
Civmpass, imagine, invent, devise, or ioteiid deatli or destruc- 
tion, or any bodily harm tending to death or destruction, 
maim or wouiidiug, imprisonment or restraint of the ])Ci;s;:;n 
of tile same our sovereign lord the king, his heirs and suc- 
cessors, or to dejjrive or depose him or them from the style, 
honour, or kingly name of the imperial crown of this realm, 
or of any other of his majesty’s dominions or countries, or to 
levy war against his majesty, his heii'S and successors, within 
this realm, in order, by force or constraint, to eom.pe] him or 
them to change his or their measures or counsels, or in order 
to put any force or constraint upon, or to intimidate or over- 
awe, bofJi houses, or cither house of parliament, or to 
or stii' any foreigner or stranger with force to invade tliis 
realm, or any other his majesty’s dominions or countries 
under the obeisance of his majesty, his heirs and successors ; 
and such compassing?; imaginations, inventions, de\'ices, and 
intentions, or any of tliem, shall express, utter, or declare, 
by jniblishing any pi'intiiig or writing', or by any overt act or 
deed ; being legally convicted thereof irpon tlie oaths of two 
lawful and credible witnesses, shall be adjudged a traitor, and 
siifler as in cases of high treason.” 

This from henceforth will become our standard of law in 
cases of treason, instead of the statute of Edward ILL, the 
latterly received interpretations of which it sanctions and 
embodies. But it is to be noted as the doctrine of our most 
approved authorities, that a conspiracy for many purposes 

* 13 Elk e, 1. ; 13 Car. 2. c. 1. ; 36 G. 3. c. 7. 
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which, if carried into effect, would incur the guilt of treason, 
will not of itself amount to it. The constructive interpreta- 
tion of compassing the king’s death appears only aypifilcaVio to 
conspiracies, whereof the intent is to depose or to use j}ersoiial 
(*;rmpLilsiou towards him, or to usurp the administration of 
his government.^ But tliougli insnrrectioi's in order to throw 
down all enclosures, to alter the established law or cm^avige 
religion, or in general for the reformation of alleged griev- 
ances of a public nature, wherein the insurgents have no 
special interests, are in themselves treasonable, yet the pre- 
vious concert and conspiracy for such purpose could, iriuler 
tlie statute of Edward II L, only pass for a misdemeauoiir. 
lur ice, while it lias been positively laid down, that an attempt 
by intimidation and violence to force the repeal of a law is 
liigh treason t, thougl) direc- cd radier against the two houses 
of parlia?nent than the king’s person, the judges did not 
venture to declare that a mere conspiracy and consultation to 
raise a force for that irmpose wouhl aimunit to that offence.! 
But the statutes of 30 & 57 G. 3. determine the intention 
to levy war, in order to put any force upon or to intimidate 
either house of parliament, manifested by any overt act, to 
be treason, and so far have undoubtedly extended the scope of 
the law. We may hope that so ample a legislative declara- 
tion on the law of treason will put an end to the preposterous 
interpretations wliich have found too much countenance on 
sonui not very distant occasions. The crime of compassing' 
and imagining the king’s death must be manifested b}^ some 
overt act ; tluit is, tliei'e must be sometliing' done in exo(ai- 
tioii of a traitorous purpose. For, as no liatred towards tiie 
piu'son of the sovereign, nor any longings for his death, are 
th(‘ imagination which the buv here intends, it seems to fol- 
low tliat loose words or ^vritings, in whi(*h sucli hostile 
feelings may be (embodied, iuicomi(.T!ted witli any positive 
design, caniiot amount to treason. It is now therefore 
generally agreed, that no words will constitute that offence, 
unless as evidence of some overt act of treason ; and the 

* Hale, 12S. Foster, 213. Hardy’s case, Id. xxiv. 208. The 

f Lord George Gordon’s case, State language of cliicf justice Eyre is sulR- 
Trials, xxi. G49, ciently remarkable. 
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same appears clearly to be the case with respect at least to 
impablisheil writings.^ 

The second clause of the statute, or that which declares 
the levying of war against the king witliiji the realm to be 
treason, has given rise, in some instances, to constructions 
hardly less strained than those upon conijjassing his death. 
It would indeed be a very narrow interpretation, as little 
required by the letter as warranted by tlie riiasen of this law, 
to limit the expression of levying war to rebellions, wiiereof 
the deposition of the sovereigr, or subversion of his goveni- 
iiioiit, slmuld be tlie dehberave object. Force, unlawfully di- 
rected against the supreme authority, constitutes this ofience ; 
noi- could it have been admitted as an exciLse for the wild 
attempt of the earl of Essex, on this charge of levying war, 
that !ns aim wiis not to injure the queen’s person, hut to dnh c 
liis adversaries fi-om her presence. Tin? only questions as to 
this kind of treason are ; fir.st, what shall be miderstood 
by force ? and, secondly, ^vhere it shall be construed to be 
directed against the governmen.t ? And the solution of both 
these, upon consistent ].)]'iiici|)‘es 5 must so much depend on 
the circumstances whicli vary the character of almost every 
case, that it seems natural to distrust the genei’al maxims tliat 
have been delivered by lawyers. Many decisions iii c?;Sos of 
treason before the revolution were made by men so seiA’ilc 
and corrupt, they violate so grossly all natural right and all 
reasonable .iiit(‘r7)rctraio!: of law, that it has geoerally been 
accounted among the most important benefits of that event to 
have restored a purer administration of criminal justice. But, 
tliongli the niem<;ry of \vl\! pronounced these decisions 
is stigmatized, their authority, so far from I/eing abrogated, 
has influenced later and betier men ; and it is rother an uii- 
foi’tnnate circumstanci?, that precedents which, from tlie cha- 
racter of the times when they occurred, numld lose at present 


Foster, 198. lie seems to concur in 
Hale’s opinion, that words v/hidi being 
spoken will not amount to an overt act 
to make good an indictment lor compass- 
ing tiie king’s death, yet if reduced into 
writing, and published, will make such 
an overt act, “ if the matters contained in 
them import such a compassing. ” Hale’s 


Pleas of Crown, 1 18. Put this is inde- 
finitely expressed, the words Viiarked as 
a quotation looking like a truism, and 
contrary to the first part of the sentence ; 
and the case of VvUlliams, under James 1., 
which Hale cites in corroboratioii of this, 
v.’ill hardly be approved by any constitu- 
tional lawyer. 
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all respect, having been transfused into text-books, and formed 
perhaps the sole basis of subsequent decisions, are still in not 
a few points the invisible foundation of our law. No lawyer, 
I conceive, prosecuting for high treason in this age, would 
rely on the case of the duke of Norfolk under Eli:;ial)etii. or 
that of Williams under James I., or that of Beiistead under 
Charles L ; but he would certainly not fail to dwell on the 
authorities of sir Ed^rard Coke and sir Matthew Hale, Yet 
these eminent men, and especially the latter, aware that our 
law is mainly built on adjudged precedent, and not daring to 
reject that which they would not have themselves asserted, 
will be found to have rather timidly exercised their judgment 
in the construction of this statute, yielding a deference to 
former authority which we have transferred to their own. 

These o^^se^^'ations are particularly applicable to that class 
of cases so repugnant to the general understanding of man- 
kind, and, I believe, of most lawyers, wherein trifling insur- 
rections for the purpose of destroying brothels or meeting- 
houses have been held treasonable under the clause of levying 
war. Nor does there seem any ground for the defence which 
has been made for this construction, by taking a distinction, 
that altiiough a rising to effect a partial end by force is only 
a riot, yet, where a general purpose of the kind is in view it 
becomes rebellion; and thus, though to pull down the enclo- 
sures in a single manor be not treason against the king, yet 
to destroy all enclosures throughout the kingdom would be 
an infringement of liis sovereign power. For, however solid 
this distinction may be, yet in the class of cases to Avhich 
I allude, this general purpose was neither attempted to be 
made out in evidence, nor rendered probable by the circum- 
stances ; nor vtis the distinction ever taken upon the several 
ti’ials. A few apprentices rose iii London in the reign of 
diaries IL, and destroyed some brothels.^ A mob of water- 
men and others, at the time of Sachevereirs impeachment, set 
on fire several dissenting meeting'-houses.t Every thing like 

* Hale, 134. State Trials, vi. 879. xv. 520. Foster, 213. A rabble bad 
It is observable that Hale himself, as attended Sacheverell from Westminster 
chief baron, differed from the other to his lodgings in the Temple, Some 
judges in ibis case. among them proposed to jmll down the 

•f This is the well-known case of meeting-houses; a cry was raised, and 
Damarce and Purchase, State Trials, sever.al of these were destroyed. It ap- 

VOF. II. Y 
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a formal attack on tlie established government is so much 
excluded in these instances by the very nature of the offence 
and the means of the offenders, that it is impossible to with- 
hold our reprobation from the original decision, upon vrlncin 
with too much respect for unreasonable and unjust authorityj 
the later cases have been established* These indeed still 
continue to be cited as law ; but it is much to be doubted 
wlietlier a conviction for treason v/ill ever again be obtained, 
or even sought for, under similar circumstances. One reason 
indeed for this, were there no w'eight in any other, might 
suffice ; the punishment of tumultuous risings, attended vrith 
violence, has been rendered capital by the riot act of George L 
and other statutes ; so that, in the present state of the law, 
it is giiiierally more advantageous for tlie government to treat 
such an offence as felony than as treason. 

It iniglit for a moment be doubted, upon the statute of 
Edward VL, whetlier the two witnesses ^rliom the act re- 
(piires must not depose to the same overt acts of treason • 
But, as this would give an undue security to conspirators, so 
it is not necessarily implied by the expression ; nor would it 
be indeed the most unwarrantable latitude that has been given 
to this branch of penal law, to maintain that two witnesses 
to any distinct acts comprised in the same indictment would 
satisfy the letter of this enactment. But a more wholesonie 
distinction appears to have been taken before the revolution, 
Statute of ^i^d is established by tlie statute of William, that, 
wxiham III. (liff(>rent overt acts may be proved by two 

witnesses, tliey must relate to tlie same species of treason, so 
that one witness to an alleged act of compassing the kingbs 
death cannot be conjoined with another deposing to an act of 


pearcdtobo their intention to pull down 
all within their reach. Upon this overt 
act of levying war the prisoners were 
convicted; some of the judges dliTcring 
as to one of them, hut merely on the 
apijlleation of the evidence to his case. 
Nothwithstandiiig this solemn decision, 
and the approbation with which sir 
Michael Foster has stamped it, some dif- 
ficiiity would arise in distinguishing this 
case, as reported, from many indictments 
under the riot act for mere felony ; and 
especially from those of the Birmingham 


rioters in 1791, where the similarity of 
motives, though the mischief in the latter 
instance was far more extensive, would 
naturally have suggested the same species 
of prosecution as was adopted against 
Damarec and Purchase. It may be re- 
marked that neither of these men was 
executed ; v/hich, notwithstanding the 
sarcastic observation of Foster, might 
possibly be owing to aii opinion, which 
every one but a lawyer must have enter- 
tained, that their offence did not amount 
to treason. 





r' 
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levying war, in order to make up tlie required number.'^ As 
for the practice of courts of justice before the restoration, 
it was so nmch. at variance with all prinvciples, that few 
prisoners were allowed the benefit of tliis statute t ; suc- 
ceeding judges fortriraitely deviated more from their pre- 
decessors in the nujtliod of conducting* trials than they have 
thought uiei.nscl\ es at liberty to do in laying down rules of 
hiw. 

Nothing; had brought so much disgrace on the councils of 
government and on the administration of justice, nothing had 
more forcibly spoken the necessity of a great change, than the 
];roscCutions for treason during the latter years of Cliarles IL, 
mid in triitii during the whole course of our legal history. 
The statutes of Ed\vard III. and Edward VL, almost set 
aside by sojdiistical constructions, required the corroboration 
of some more explicit law ; and some peculiar securities 
were demanded for innocence against that conspiracy of the 
court with the ])rosecntor 'which is so much to be dreaded in 
all trials foi' political crimes. Hence the attainders of Rus- 
sell, Sidney, Cornish, and Armstrong were reversed by the 
convention-parliament without opposition; and men attached 
to liberty and justice, whether of the whig or tory name, 
'were anxious to prevent any future recurrence of those 
iniquitous proceedings, by 'which the popular frenzy at one 
time, the wickedness of tlie court at another, and in each 
instance with the co-operation of a servile bench of judges, 
had sullied the honour of English justice. A better tone of 
].)olitical sentiment had begun indeed to prevail, and the 
spirit of the people must ever be a more eflectual security 
tlian the virtue of the judges ; yet, even after the revolution, 
if no unjust or convictions in cases of treason can be 

imputed to our ti’iliunak, there was still not a little of that 
rudeness towai'ds tlie prisoner, and manifestation of a desire 
to interpret all things to his prejudice, w'hich had been more 
grossly displayed i)y the ])ench uncler Charles II, The 
jacobites, against whom the huv^ now directed its terrors, as 
loudly complained of Treby and Pollexfen, as the whigs 
had of Scroggs and Jefferies, and weighed the convictions 

W. 3. c. 3. § 4. Foster, f?57. 
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of Ashton and Anderton against those of Russell and 
Sidney/* 

Ashton was a gentleman, who, in company with lord 
Preston, was seized in endeavouring to go over to France 
with an invitation from the Jacobite party. Tlie contempo- 
pary writers on that side, and some historians who incline to 
it, have represented his conviction as grounded upon insuffi- 
cient, because only upon presumptive, evidence. It is true 
that in most of our earlier cases of treason, treasonable facts 
have been directly proved ; vrliereas it was left to the jury in 
that of Ashton, whetlier they were satisfied of his acquaint- 
ance with the contents of certain papers taken on Iris person. 
There does not, however, seem to be any reason why pre- 
sumptive inferences are to he rej<;cted in charges of treason, 
or why tliey should be drawn v'ith more liesitation than in 
other grave offences ; and if this be admitted, there can be 
no doubt that the evidence against Ashton was such as is 
ordinarily reckoned conclusive. It is stronger than that 
offered for the prosecution against O’Quigley at Maidstone 
in 1798> ^ c:ase of the closest resemblance ; and yet I am 
not aware that the verdict in that instance was thought o|)eii 
to censure. No judge, how'ever, in modern times, \vould 
(piestion, mucli less reply upon, the prisoner, as to material 
points of his defence, as Holt and Pollexfen did in this trial ; 
the practice of a neighbouring kingdom, which, in our more 
advanced sense of equity and candour, we are agreed to 
condemn.t 

It is perhaps less easy to justify the conduct of chief justice 
Treby in the trial of Anderton for printing a treasonable 
pamjdiiet. Tlie testimony came very short of satisfactory 
proof, according to the established rules of English law. 


* Would you have trials socurccl?” 
says the author of the Jacobite Principles 
vindicated. (Soiriers Tracts, 20. 526.) 
“ It is the interest of all parties care 
should he taken, about them, or .'ill parties 
will saflbr in their turns. PJuiikct, and 
Sidney, and Ashton were doubtless all 
murdered, though they were never so 
guilty of the crimes wherewith they were 
cliarged ; the one tried twice, the other 
found guilty upon one evidence, and the 


last upon nothingbut presumptive proof.” 
Even the prostitute lawyer, sir IBartho- 
lomew Shower, had the assurance to 
complain of uncertainty in tlie law of 
treason. Id. 572. And Roger North, in 
his Examen, p. 411., labours hard to 
show that the evidence in Ashton’s C£ise 
was slighter than in Sidney’s. 

f State Trials, xii. C46. — See 668. 
and 799- 
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tlioiigli by BO means such as men in general would slight. 
It ciiiefly consisted of a comparison between the characters of 
a printed work found concealed in his lodgings and certain 
types belonging to his press ; a comparison manifestly less 
admissible than that of hand-writing, which is always re- 
jected, and indeed totally inconsistent with the rigour of 
English proof. Besides the coniinon objections made to a 
comparison of hands, and which apply more forcibly to 
printed characters, it is mumifest that types cast in the same 
font must always be exactly similar. But, on the other 
hand, it seems unreasonable absolutely to exclude, as our 
courts have done, the comparison of hand- writing as inad- 
missible evidence } a rule which is every day eluded by fresh 
rules, not much more rational in themselves, “^A liich luive been 
invented to get rid of its inconvenience. There seems, how- 
ever, much danger in the construction which draws printed 
libels, unconnected with any conspiracy, within the pale of 
treason, and especially the treason of compassing the king^s 
death, unless where they directly tended to his assassination. 
No later authority can, as far as I remember, be addiuced 
for the prosecution of any libel as treasonable, under the 
statute of Edward III. But the paiiijdfiet for which Ander- 
ton was convicted was certainly full of the most audacious 
jacohitism, and might perhaps fall, by no unfair construction, 
within the charge of adhering to the king’s eneiiiies 5 since 
no one could be more so than James, wdiose design of invad- 
ing the realm had been frequently avowed by himself/^ 

A bill for regulating trials upon charges of high treason ^ 
passed the commons with slight resistance from tlie crown 
lawyers in 1691* t The lords introduced a provision in their 
own favour, that upon the trial of a peer in the court of the 
higli steward, all such as were entitled to vote should be 
regularly summoned ; it having been the practice to select 
twxuity-three at the discretion of the crown. Those who 
wished to hinder the bill availed themselves of the jealousy 

* Stale Trials, xii. 1215 . Ralph, 4 SO. vented for a century afterwarcis. Aecord- 
Somers Tracts, x. 472. The Jacobites ing to this rule, it could not be treason 
took a very frivolous objection to the to shoot the king with a pistol, or poison 
conviction of Anderton, that printing him with an American drug, 
could not be treason within the statute f Pari. Hist. v. 698. 
of Edward III., because it was not in- 
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wliicli tlie commons in that age entertained of the upper 
house of parliament, and persuaded them to disagree with 
this just and reasonable amendment.'^ It fell to the ground 
therefore on this occasion ; and, though more than once 
revived in subsequent sessions, the same difference between 
the two houses continued to be insuperable. t In the new 
parliament that met in 1693, the commons had the good 
sense to recede from an irrational jealousy. Xotwithstandiiig 
the reluctance of the ministry, for which perhaps the very 
dangerous position of the king^s government furnishes an 
apology, this excellent statute was enacted as an additional 
guarantee (in such bad times as might again occur) to those 
who are prominent in their country’s cause, against the great 
danger of false accusers and iniquitous judges, t It provides 
that all persons indicted for high treason slia!! liave a copy of 
their indictment delivered to them five days before their trial, 
a period extended by a subsequent act to ten days, and a copy 
of the panel of jurors two days before their trial ; that they 
shall be allowed to have their witnesses examined on oath, 
and to make their defence by counsel. It clears up any 
doubt that could be pretended on the statute of Edward VI., 
by requiring two witnesses, either both to the same overt act, 
or the first to one, the second to another overt act of the 
same treason, (that is, the same kind of treason,) unless the 
party shall voluntarily confess the charge. § It limits prose- 
cutions for treason to the term of three years, except in the 
case of an attempted assassination on the king. It includes 
the contested provision for the trial of peers by all who liave 
a right to sit and vote in parliament, A later statute, 7 Anne, 
c, 21., which may be mentioned here as the complement of 
the former, has added a peculiar privilege to the accused, 

^ Pari. Hist. v. 6*75. were consulted whether they could be in- 

-j* Id- 712. 737. Commons’ Journal, dieted for a high misdemeanour on this 
Fel). 8 . 1695. single testimony, as Hampden had ]>ecn 

^ Pari. Hist. 96'5. Journal, ITth Peb. in 1685; tlieattorney-generalTrcby inain- 
1696, Stat. 7 W. 3. c. 3. Though the taining this to be lawful. Four of the 
court opposed this bill, it was certainly judges were positively against this, two 
favoured by the zealous whigs as much more doubtfully the same way, one alto- 
as by the opposite party. gether doubtful, and three in favour 

§ When several persons of distinction of it. The scheme was very properly 
were arrested on account of a Jacobite con- abandoned; and at present, I su])pose, 
spiracy in 1690, there was but one wit- nothing can be more established than the 
ness against some of them. The judges negative. Dalrymple, Append. 186'. 
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liardly less material tlian any of tlie rest. Ten days before 
the trial, a list of the witnesses intended to be brought for 
proving the indictment, with their professions and places of 
abode, must be delivered to the prisoner, along with the copy 
of the indictment. The oporarion. of this clause was suspended 
till after the death of the ])ret(Vdded prince of Wales. 

Notwithstanding a hasty remark of Burnet, that the design 
of this bill seemed to be to make men as safe in all treason- 
able practices as possible, it ought to be considered a valuable 
accession to our constitutional law ; and no part, I think, of 
either statute will be reckoned inexj)edient, when we reflect 
upon the history of all nations, and more especially of our 
own. The history of all nations, and more esneciidly of our 
owTi, in the fresh recollection of those who took a share in 
these acts, teaches us that false accusers are always encouraged 
by a bad government, and may easily deceive a good one. A 
])roii)j)t belief in the spies whom they perhaps necessarily 
employ, in the voluntary informers who di*ess up probable 
falsehoods, is so natural and constant in the offices of mi- 
nisters, that tlie best are to be heard with suspicion when 
they bring forward such testimony. One instance, at least, 
had occurred since the revolution, of charges unquestionably 
false in their specific details, preferred against men of emi - 
nence by impostors who panted for the laurels of Oates and 
Turberville.'^' And, as men who are accused of conspiracy 
against a government are generally such as are beyond 
question {lisaffe<Red to it, the indiscrimiuating tein])er of the 
prejudging people, from whom juries must be taken, is as 
much to be ap))rehended, when it happens to be favourable to 
authority, as that of the government itself ; and rcipiires as 
much the best securities, im])erfect as the best are, w'hich 
prudence and j)atriotism ean furnish to innocence. That the 
].)risouer’s witnesses should be examined on oatli will of coui’se 
not be disputed, since by a subsc^quent statute that strange 
and unjust anomaly in our criininal law has been removed 
in all cases as well as in treason ; hut the judges had some- 
times not been ashamed to point out to the jury, in deroga- 
tion of the credit of those whom a prisoner called in his 

* State Trials, xii. 1051. 

T 4 
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behalf, that they were not speaking under the same sanction 
as those for the crown. It was not less reasonable that tlie 
defence should be conducted by counsel ; since that excuse 
which is often made for denying the assistance of counsel 
on charges of felony, namely, the moderation of prosecutors 
and the humanity of the bench, could never be urged in 
those political accusations wherein the advocates for the pro- 
secution contend with all their strength for victory; and 
the impartiality of the court is rather praised when it is 
found than relied upon beforehand.* Nor does there lie, 
perhaps, any sufficient objection even to that which many 
dislike, which is more questionable than the rest, the furnish- 
ing a list of the witnesses to the prisoner, when we set on 
the other side the danger of taking away innocent lives by 
the testimony of suborned and infomous men, and remember 
also that a guilty person can rarely be ignorant of those who 
will bear vdtness against him ; or if he could, that he may 
alwavs discover those who have been examined before the 

•j 

grand jury. 

The subtlety of crown lawyers in drawing indictments for 
treason, and sometimes the willingness of judges to favour 
such prosecutions, have considerably eluded the chief diflicui- 
ties which the several statutes appear to throw in their way. 
The government lias at least had no reason to complain that 
the construction of those enactments has been too rigid. The 
overt acts laid in the indictment are expressed so generally 
that they give sometimes little insight into the particular ciiv 
ciimstaiices to be adduced in evidence ; and, tliough the act 
of William is positive that no evidence shall be given of any 
overt act not laid in the indictment, it has been held allow- 
able, and is become the constant practice, to bring forward 
such evidence, not as siibstn.nti're charges, but on tlie pretence 

* The dexterity with which lord Shaf- Shaftesbury- But Johnson, in the Lives 
tesbury (the aiitiior of the Characteris- of the Poets, has, through inadvertence, 
tics), at that time in the house of com- as 1 believe, given lord Halifax (IWontagu) 
mons, turned a momentary confusion the credit oi’it ; and some have since fol- 
whlch came upon him while speaking on lowed him. As a complete refutation of 
this bill, into an argument for extending this mistake, it is sufficient to say that 
the aid of counsel to those who might so Mr. Montagu opposed the bill. His name 
much more naturally be embarrassed on appears as a teller on two divisions, 31 st 
a trial for their lives, is well known. Dec. 1691 , and 18 Lh Nov. 1692 . 

Ail well-informed writers ascribe this to 
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of its teuding to prove certain other acts specially alleged. 
The disposition to extend a constructive interpretatio]i to the 
statute of Edward III. has continued to increase ; and was 
carried, especially by chief-justice Eyre in the trials of 1794'5 
to a length at Mdiich we lose sight altogether of the plain 
meaning of words, and apparently much beyond what 
Pemberton, or even Jefferies, had reached. In the vast mass 
of circumstantial testimony which our modern trials for high 
treason display, it is sometiaies difficult to discern v/hether 
the great principle of our huv', recpiiring two witnesses to 
overt acts, lias adhered to ; for certainly it is not ad- 

hered to, unless such witnesses depose to acts of the prisoner, 
from which an inference of his guilt is immediately deduci- 
ble.^' There can be no doubt that state prosecutions have 
long been conducted with an urbanity and exteri(;i* moderation 
iinkuown to the age of the Stuarts, or even to that of William ; 
but this may by possibility be compatible with very partial 
wresting of the law, and the substitution of a sort of political 
reasoning for tliat strict interpretation of penal statutes which 
the subject has a right to demand. No confidence in the 
general integrity of a government, much less in that of its 
lawyers, least of all any belief in the guilt of an accused 
person, should beguile us to remit that vigilance wliich is 
peculiarly required in such circumstances, t 

For this vigilance, and indeed for almost all that keeps up 
in us, })e]’manent]y and effectually, the spirit of regard to 
liberty and the puWic good, we must look to tlie unshackled 
and independent energies of the press. In the reign of 
William ILL, and tlirougli the inffuence of the ])opu]ar prin- 
ci];)le in our constitution, this finally became free. Tlie licens- 
ing act, suffered to expire in 1679? was revived in iGSo for 
seve]i years. In 1()92, it was continued till the end of the 
session of 1693. Several attempts were afterwards made to 


^ It was said ]jy Scroggs and JeiTerios, 
that if one witness prove that A. bouglit 
a knife, and another that he intended to 
kill the king with it, these are two wit- 
nesses wifciiin the statute of Edward VI. 
But this has been justly reprobated. 

f Upon some of the topics touched in 
the foregoing pages, besides Hale and 


Foster, see Luders’ Considerations on the 
Law of Treason in Levying War, and 
many remarks in ThiHipps’s State Trials; 
besides much that is scattered through 
the notes of Mr. Howell’s great collec- 
tion, Mr. Phillipps’s work, however, 
was not published till after my own was 
written. 
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renew its operation, which the less courtly whigs combined 
with the tories and Jacobites to defeat.'^ Both parties indeed 
employed the press with great diligence in this reign ; but 
while one degenerated into malignant calumny and misrepre- 
sentation, the signal victory of liberal principles is manifestly 
due to the boldness and eloquence with wliich they were pro- 
mulgatedo Even during the existence of a censorship, a host 
of unlicensed publications, by the negligence or connivance 
of the officei-s employed to seize them, bore witness to the 
inefficacy of its restrictions. The bitterest invectives of 
jacobitisin were circulated in the fii'st four years after the 
revolution, t 

The liberty of the jiress consists, in a strict sense, merely 
Libcvtyof exemption from the superintendence of a 

thepruss. it cannot be said to exist in any 

security, or sufficiently for its j)rincij>ai {‘uds, where disciissioiis 
of a political or ridigious nature, wliether general or particular, 
are restrained by too narrow and severe limitations. The 
law of libel has always been indefinite ; an evil probably be- 
yond any complete remedy, but wdiicb evidently renders the 
liberty of free discussion rather more precarious in its exer- 
cise than might be wished. It appears to have been the 
received doctrine in Westminster-Iiall before the revolution, 
that no man might publish a writing' reflecting on the govern- 
ment, nor upon the character, or even capacity and fitness, of 
any one employed in it. Nothing having passed to change 
the law, the law remaiiuid as before. Hence in the case of 
Tiitchiii, it is laid down by Holt, tiiat to possess the people 
wdth an ill opinion of the government, that is, of the ministry, 
is a libel. And the attorney-general, in his speech for the 
prosecution, urges that there can be no reflection on those 
that are in office under her majesty, but it must cast some 
reflection on the queen who employs them. Yet in this case 
the censure upon the administration, in the passages selected 


* Commons’ Journals, 9tlii Jan. and 
nth Feb. IG94-95, A bill to the same 
effect sent down from the lords was 
thrown out, 17th April, 10’95. Another 
bill was rejected on the second reading 
in 1697. Id. 5d April, 
f Somers Tracts, passim. John Dun- 


ton the bookseller, in the History of his 
Life and Errors, hints that unlicensed 
books could be publislied by a douceur 
to Robert Stephens, the messenger of the 
press, whose business it w'as to inform 
against them. 
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for prosecution, was merely general, and without reference 
to any person, upon which the counsel for Tutchin vainly 
relied.* 

It is manifest that such a doctrine was irreconcilable with 
tlie interests of any party out of power, whose best hope to 
regain it is commonly by pre:) 0 ss(;'ssing the nation with a bad 
opinion of their adversaries. Nor \vould it have been possible 
for any ministry to stop the torrent of a free press, under the 
secret guidance of a powerful faction, by a few indictments 
for libel. They found it generally more expedient and more 
agreeable to borrow v^eapons from the same armoury, and 
retaliate with unsparing invective and calumny. This was 
first practi.s(:d (first, I mean, with the avowTul countenance of 
government) by Swift in the Examiner, and some of his other 
writings. And both parties soon ^vent such hingths in this 
that it became tacitly iind(5rstood that the public cha- 
racters of statesmen, and the measures of administration, are 
the? fair topics of pretty severe attack.f Less than this indeed 
would not have contented the political temper of the nation, 
gradually and without intermission becoming more democra- 
tical, and more capable, as well as more accustomed, to judge 
of its general interests, and of those to whom they were in- 
trusted. The just limit hetu'cen political and private censure 
has been far better drawn in these later times, licentious as 
w^e still jnay justly deem the press, than in an ag'e when 
courts of justice liad not deigned to acknowledge, as they do 


Stiit(3 Trials, xiv. 1103. im'8. Mr. 
Justice Powell told the Rev. Mr. Ste- 
yjlicns, in passing sentence on him for a 
libel on Harley and Marlborough, that 
to traduce the queen’s ministers was a 
rejection on the cpieen herself. It is 
said however that tliis and other prose- 
cutions were generaily blamed; for the 
public feeling was strong in favour of the 
liberty of the press. Boyer’s .Reign of 
Queen Anne, p, tJSb. 

f [In a tract called I’lc " Memorial 
of the State of England,” 1705,. (Somers 
Tracts, xii. 5:26.) written on the whig 
side, in answer to Drake’s “ Memorial of 
the Clnirch of England,” we find a vindi- 
cation of the press, %vhich had been 
attacked, at that time, by the tones : “ If 
the whigs have their Observator, have not 
the tories their Rehearsal ? The Review- 


does not take more liberty than the 
Whi)?piiig Post, nor is he a -wilder poli- 
tician tlian the Mercury. And many 
will tliiiik it a meaner character for Rid- 
path to be Atwood’s antagonist than to 
be author of the Flying Post.” The 
reign of Anne was the era of jm'ioScnl 
politics. Gutta cuvat lapidem, non vi, 
sed Sfcpe caclendo. We well know how 
forcibly this line de.scribes the action of 
the regular press. It did not begin to 
operate much before 1704 or 1705, -^vhen 
the -whigs came into office, and the rc- 
jcctioji of the occasional conformity bill 
blew up a fiame in the o])posite party. 
But even then it was confined to perio- 
dical papers, such as the Observator or 
Rehearsal ; for the common new.spapers 
were as vet hardlv at all political. — 
iS45.] 
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at present, its tlieoretical liberty. No writer, except of the 
most broken reputation, would venture at this day on the 
malignant calumnies of Swift. 

Meanwhile the judges naturally adhered to their established 
Law of doctrine; and, in prosecutions for political libels, 
libel. rerv little inclined to favour what they deemed 

the presumption, if not the licentiousness, of the press. They 
ndviUiced a little farther than their predecessors ; and, con- 
trary to the practice both before and after the revolution, laid 
it down at length as an absolute principle, that falsehood, 
though always alleged in the indictment, was not essential 
to the guilt of the libel ; refusing to admit its truth to be 
pleaded, or given in evidence, or even urged by way of miti- 
gation of punishment.* But as the defendant could only be 
convicted by the verdict of a jury, and jurors both partook 
of the general sentiment in favour of free discussion, and 
might in certain cases have acquired some ]>repossessious as 
to the real truth of the supposed libel, which the court’s 
refusal to enter upon it could not remove, they were often 
reluctant to find a verdict of guilty; and hence arose by 
degrees a sort of contention which sometimes showed itself 
upon trials, and divided both the profession of the law and 
the general public. The judges and lawyers, for the most 
part, maintained that the province of the jury was only to 
determine the fact of publication ; and also whether what are 
called the innuendoes w'ere properly filled up, that is, whether 
the libel meant that which it was alleged in the indictment to 
mean, not whether such meaning were criminal or innocent, 
a question of law which the court were exclusively competent 


* Pemberton, as I have elsewhere ob- 
served, ]>ermittod evidence to be given as 
to the truth of an alleged libel in ])uhli.sh- 
ing that sir Edmondbury Godfrey bad 
murdered himself. And what may be 
reckoned more lni])ortant, in a trial of 
the famous: i'lilioi- on a .similar charge, 
Holt repeatedly (not less than five times) 
offered to let him prove the truth if he 
could. State Trials, xiv. 534. But, on 
the trial of Franklin, in 1731, for pub- 
lishing a iibed ill the Craftsman, lord 
Ilaymond positively refused to admit of 
any evidence to prove the matters to be 
true ; and said he was only abiding by 


what had been formerly done in other 
cases of the like nature. Id. xvii. 659. 
[“ To make it a libel,” .says Powell in 
the case of the seven bisliops, “ it must 
be false, it must be scandalous, and it 
must tend to sedition.” Id. xii. 427. 3u 
1 Lord Raymond, 486., we find a case 
where judgment was arrested on an in- 
dictment for a libel on persons “ to the 
jurors unknown;” because they could 
not properly say tliat the matter was 
false and scandalous, when they did not 
know the persons of whom it was spoken, 
nor could they say that any one was de- 
famed by it. — 1845.] 
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to decide. That the jury might acquit at their pleasure was 
uiideiiiable ; but it was asserted that they would do so in 
violation of their oaths and duty, if they should reject the 
opinion of the judge by whom they to be guided as to 
the genera] law. Others of great name in our jiirisprudirnce, 
and the majority of the public at large, conceiv -ng tiuit this 
would throw the libei'ty of the press altogether into the 
hands of the judges, maintained tliat the jury had a strict 
rig'ht to take the whole matter into their consideration, and 
determine the defendant’s criminality or iiinocence according 
to the nature and circumstances of the publication. This 
controversy, which perhaps hardly arose within the period to 
which the present work relates, was settled by Mr» Fox’s 
libel bill in 1792* It declares the right of the jury to find a 
general verdict upon the whole matter ; and thougl^, fi-oni 
causes easy to explain, it is not drawn in the most intelligible 
and consistent manner, was certainly designed to turn the 
defendant’s intention, as it might be laudable or innocent, 
seditious or malignant, into a matter of foct for their enquiry 
and decision. 

The revolution is justly entitled to honour as the era of 
religious, in a far greater degree than of civil liberty; ReUgious 
the privileges of conscience having had no earlier 
magna charta and petition of right whereto they could 
appeal against encroachment. Civil, indeed, and religious 
liberty had appeared, not as twin sisters and co-heirs, but 
rather in jealous and selfish rivalry ; it was in despite of the 
law, it v^as through iiifringeinent of the constitution, by the 
court’s cormiv^ance, by the dispensing prerogative, by the de- 
clarations of indulgence muler Charles and James, that some 
respite had been obtained froin the tyranny which those who 
proclaimed their attachment to civil rights liad always exer- 
cised against one class of separatists, and frequently against 
another. 

At the time when the test law Avas enacted, chiefly with a 
view against popery, but seriously affecting the protestant 
non-conformists, it was the intention of tlie liouse of com- 
mons to afford relief to the latter by relaxing in some mea- 
sure the strictness of the act of uniformity in favour of such 
ministers as might be induced to conform, and by granting 
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an indulgence of worship to those who should persist in their 
separation. This bill however dropped in that session. Se- 
veral more attempts at an union were devised by wortliy men 
of both parties in that reign, but with no success. It was 
the policy of the court to a comprehension of dis- 

senters ; nor ^vould the bishops admit of any concession 
worth the other’s acceptance. The high-church party would 
not endure any mention of indulgence.'* In the parliaineiit 


^ See the pami'ihlets of that age, pas- 
sim. One of these, entitled The Zeal- 
ous and Impartial Protestant, 1681, the 
author of which, thougli well known, I 
cannot recollect, after nmch invective, 
says, “ Liberty of conscience and tolera- 
tion are things only to be talked of and 
pretended to by those that are under ; 
but none like or think it reasonable that 
are in autliority. ’Tis an instrument of 
mischief and disscttlemont to be court- 
ed by those who would have change, 
but no way desirable by such as would 
be quiet, and have the g’overnment un- 
distairbod. For it is not consistent with 
public peace and safety without a stand- 
ing army ; conventicles being eternal 
nurseries of sedition and rebellion.” p, 30. 
“ To strive for toleration,” he says in an- 
other place, “is to contend against all 
government. It will come to this ; whe- 
ther there should be a government in 
the church or not ? for if there bo a 
government, there must be laws ; if there 
be laws, there must be penalties annexed 
to the violation of tliose laws j otherwise 
the government is precarious and aterery 
man’s mercy ; that is, it is none at all. . . . 
The constitution should be made firm, 
whether with any alterations or without 
tiiem, and laws put in punctual vigorous 
execution. Till that is done all wall sig- 
nify nothing. Tlie church hath lost all 
through remissness and non-execution of 
laws ; and by the contrary course things 
must be reduced, or they^ r.evcr will. To 
what purpose are parliaments so con- 
cerned to prepare good laws, if the offi- 
cers who are entrusted with the execution 
neglect that duty, and let them lie dead ? 
'I'his brings law.s and government into 
contempt, and it were much better the 
laws were never made ; by these the 
dissenters are provoked, and being not 
restrained by the exacting of the penal- 
ties, they are fiercer and more bent upon 
their own ways than they would be 


otherwise. But it may be said the exe- 
cution of laws of confonnicy ralseth the 
cry of perseciitioii ; and will noi: that be 
scandalous? Nor- so scandalous as an- 
archy, schism, and eternal divisions and 
confusions both in church and state. 
Better that the unruly should clamour, 
than that the regular should groan, and 
all should be undone,” p. 33. Anotlier 
tract, “ Short Defence of the Church 
and Clergy of England, 1679,” declares 
for union (in his own way), but against 
a comprehension, and still more a tolera- 
tion. “ It is observable that whereas the 
best emperors have made the severest 
laws against all manner of sectaries, 
Julian the apostate, the most subtle and 
bitter enemy that Christianity ever had, 
was the man that set up this way of tole- 
ration.” p. 87. Such was the temper of 
this odious faction. And at the time they 
were instigating the government to fresh 
severities, by which, I sincerely believe, 
tliev* meant the pillory or the gallows (for 
nothing else was wanting), scarce a gaol 
in England was without non-conformist 
ministers. One can hardly avoid rejoicing 
that soiiie of these men, after the revolu- 
tion, experienced, not indeed the perse- 
cution, but the poverty they had been so 
eager to Inflict on others. 

The following fi-om a very 

judicious tract on ;l !0 side, “Dis- 

course of the Religion of iTagi.u 
may deserve to be extracted. --W ::e- hv-r 
cogent reason speaks for this latitude, be 
it now considered. How momentous in 
the balance of this nation those protest- 
ants are which are dissatisfied, in the 
present ecclesiastical polity. They are 
every where spi’ead through city and 
country; they make no small part of all 
ranks and sorts of men ; by relations and 
commerce they are so woven into the na- 
tion’s interest, that it is not easy to sever 
tliem without unravelling tlie whole. 
They are not excluded from the nobility. 
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of 1680, a bill to relieve protestaat dissenters from the pe^ 
iialties of the 35th of Elizabeth, the most severe act in force 
against tlieiKi, having passed both houses, was lost off the 
table of the house of lords, at the moineut that the king came 
to give his assent; an artifice by which he evaded the odium 
of an explicit refusal. Meanwliile the non-conforming 
mijiisters, and in many cases their followers, ex-jerienccd 
a liarassing* persecution under the various penal la'ivs that 
oppressed them ; the judges, especially in the latter part 
of this reign, when some good magistrates were gone, and 
still more the justices of the peace, among whom a high- 
church ardour was prevalent, crowding the gaols with tlie 
pious confessors of piiritajiism.t Under so rigorous an 
administration of statute law, it was not unnatural to take 
the shelter offered by the declaration of indulgence ; but the 
dissenters never departed from their ancient abhorrence of 
popery and arbitrary power, and embraced the terms of 
reconciliation and alliance wliicli the church, in its distress, 
lield out to them. A scheme of comprehension was framed 
under the aus|)ices of archbishop Sancroft before the re- 
volution. Upon the completion of the new settlement it 
was determined, witli the apparent concurrence of the church, 
to grant an iiKlulgenee to separate conventicles, and at tlie 
same time, by enlarging tlie terms of conformity, to bring 
liack those whose differences were not irreconcilable within 
the pale of the Anglican communion. 

The act of toleration was passed with little difficulty, 
thougli not without murmurs of the bigoted churchmen, 1' 
It exempts from the penalties of existing statutes against 
s(‘parate conventicles, or absence from the established worship, 
such as slioiild take the oath of allegiance, and subscribe the 


among tlie gentry they are not a few ; 
but none are of more importance than 
they in tlie trading inirt of the people 
and those that live by industry, upon 
whoso hands the business of the nation 
lies much. It hath been noted that some 
who bear them no good will have said 
that the very air of corporations is in- 
fested with their contagion. And in 
whatsoever degree they are high or low, 
ordinarily for good understanding, steadi- 


ness and sobriety, they are not inferior to 
others of the same rant and quality; 
neither do they want the national cou- 
rage of Englishmen.” p. 23. 

^ Pari. I list. iv. 1311. Rali)h, 55f). 
f Baxter ; Neal ; Pallncr^s Non-con- 
formist’s Memorial, 

I Pari. Hist. V. 263. Some of the 
torics wished to pass it only for seven 
year.s. 'J'he high-church pamphlets of 
the age grumble at the toleration. 
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cledaration against popery, and such ministers of separate 
congregations as should subscribe the thirty-nine articles of 
the church of iLugiand, except three, and part of a fourth. 
It gives also an i^idnlgence to quakers without this con- 
dition. ^TJeeting-lionses are required to be registered, and 
are protected from insult by a penalty. No part of this 
toleration is extended to papists, or to such as deny the Trinity. 
We may justly deem this act a very scanty measure of 
religious liberty j yet it proved more efiectual through the 
lenient and liberal policy of the eighteenth century ; the 
subscription to articles of faith, which soon became as 
obnoxious as that to matters of a more indifferent nature, 
having been practically dispensed with, though such a 
genuine toleration as (Jhristiaaity and philosophy alike de- 
mand, had no place in our statute-book before the reign of 
George III. 

It was found more impracticable to overcome the prejudices 
which stood against any enlargement of the basis of 
comprdion- the English church. The bill of comprehension, 
though nearly such as had been intended by the 
primate, and conformable to the plans so often in vain devised 
by the most tvise and moderate churchmen, met with a very 
cold reception. Tliose among the clergy who disliked the 
new settlement of the crown (and they were by far the 
greater part) played upon the ignorance and apprehensions 
of the gentry. The king’s suggestion in a speech from the 
throne, that means should be found to render all protestants 
capable of serving him in Ireland, as it looked towards a 
repeal or modification of the test act, gave ofihnce to the 
zealous churchmen. A clause proposed in the bill for 
changing the oaths of supremacy and allegiance, in order 
to take away the necessity of receiving the sacrament in the 
church, as a qualification for office, was rejected by a great 
majority of the lords, twelve whig peers protesting, t 
Though the bill of comprehension proposed to parliament 
went no farther than to leave a few scrupled ceremonies at 
discretion, and to admit presbyterian ministers into the 
church without pronouncing on the invalidity of their former 

* Eurnet. Pari. Hist. 184. f Pari. Hist. 198, 
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ordination, it was mutilated in passing through the upper 
house ; and the commons, after entertaining it for a time, 
substituted an address to the king, that he would call the 
house of convocation, to be advised with in ecclesiasticeil 
matters/’ * It was of course necessary to follow this recom- 
mendation. But the lower house of convocation, as might 
be foreseen, threw every obstacle in the way of the king’s 
enlarged policy. They chose a man as their prolocutor who 
had been forward in the worst conduct of the university of 
Oxford. They displayed in every thing a factious temper, 
which held the very names of concession and conciliation in 
abhorrence.t Meanwhile a commission of divines, Mp]>'ointed 
under the great seal, had made a revision of the liturgy, in 
order to eradicate every thing which could give a plausible 
ground of oiEFence, as well as to render the ser>dce more 
perfect. Those of the liigh-church faction had soon seceded 
from this commission t ; and its deliberations were doubtless 
the more honest and rational for their absence. But, as the 
complacence of parliament towards ecclesiastical authority 
had shown that no ]egislati^’’e measure could be forced 
against the resistance of the lower house of convocation, it 
was not thought expedient to lay before that ill-affected body 
the revised liturgy, which they would have employed as an 
engine of calumny against the bishops and the crown. The 
scheme of comprehension, therefore, fell absolutely and finally 
to the ground.§ 

A similar relaxation of the terms of conformity would, in 
the reig'n of Elizabeth, or even at the time of the schumoethe 
Savoy conferences, have brought back so large a 
majority of dissenters that the separation of the remainder 

* ParL Hist. 212. 21(5. Examiner to have come in soon after tlio 

t [The two houses of convocation (lif- revolution. And probably they were 
fered about their address to the king, not in common use before. But I find 
thanking him for his message about high -church” liained in a pamphlet of 


cl lurch reform. The lower house thought the reign of Charles II. It is in the j 

that proposed by the bishops too com- Harleian Miscellany; but I Jjave not i 

plimentary to the king and the re- got any more distinct reference. — 1845,] ? 

volution ; one was at last agreed upon, § Burnet. Ralph. But a better ac- . i 

omitting the panegyrical passages. See count of what took place in the convoea- | 

both inWiikin’s Concilia, iv. G20. — 1845.] tion and among the commissioners will f 

^ [Ralph, ii. 167. The words high be found in Kennet’s CompL Hist. 557, | 

and low church are said by Swift in the 558, &c. I 

VOL. II. z ! 
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could not have afforded any colour of alarm to the most jealous 
dignitary. Even now it is said that two thirds of the non- 
conformists would have embraced the terms of re-union. But 
the motives of dissent were already somewhat changed, and 
had come to turn less on the petty scruples of the elder 
puritans, and on the differences in ecclesiastical discipline, 
than on a dislike to all subscriptions of faith and compulsory 
uniformity. The dissenting ministers, accustomed to iiide- 
and finding not uiifre(juently in the contributions 
of their disciples a better maintenance than court favour and 
private patronage have left for diligence and piety in the 
establisliiiient, do not seem to have niucli regretted the fate 
of this measure. None of their friends, in the most ftivour- 
able times, have ever made an attempt to renew it. There 
are indeed serious reasons why the boundaries of religious 
communion should he as widely extended as is consistent with 
its end and nature ; and among these the hardship and detri- 
ment of excluding conscientious men from the ministry is 
not the least. Nor is it less evident that from time to time, 
according to the progress of kjiowlcdge and reason, to re- 
move defects and errors from the public service of the church, 
even if they have not led to scandal or separation, is the 
bounden duty of its governors. But none of these consider- 
ations press much on the minds of statesmen ; and it was 
not to be expected that any administration should prosecute 
a religious reform for its own sake, at tlie hazard of tliat 
ti’aiiqviilHt}' and exterior unity which is in general the sole 
end for which they would deem such a reform n orth at- 
tempting. iSor could it be dissembled that, so long as the 
endowments of a national chiu*ch are supposed to require a 
sort of politic organization within the commonwealth, and a 
busy spirit of faction for their security, it will be convenient 
for the governors of the state, whenever they find this spirit 
adverse to them, as it was at the revolution, to preserve the 
strengtli of the dissenting sects as a counterpoise to that 
dangerous influence, which in protestant churches, as ^vell as 
that of Rome, has sometimes set up the interest of one order 
against that of the community. And thoiigli the church of 
England made a high vaunt of her loyalty, yet, as lord 
Shrewsbury told William of the tories in general, lie must 
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reiaeiiiber that he was not their king ; of v-hlcli indeed he 
had abniidant experience. 

A still more niateriai reason against any alteration in the 
public liturgy and cei’emonial religion at that feverish crisis, 
unless witJi a much more decided concurrence of the nation 
than could be obtained, was the risk of nourishing the schism 
of the non-jurois. These men went off from tlie church on 
gTounds merely political, or at most on the preteiicie that the 
civil power was incompetent to deprive bishops of their eccle- 
siastical jurisdiction ; to which none among the laity, who 
did not adopt the sr.iv.e n-c-ivicn'. tenets, were likely to pay 
attention. But the osrubibkrvl i'ti-rgy was, as it is at present, 
in the eyes of the great majority, the distinguishing mark of 
the Anglican cliurcli, far ir.oro indeed than episcopal govern- 
ment, whereof so little is known by the mass of the people 
that its abolition, if we may utter such a paradox, would 
make no perceptible difference in their religion. Any chaiigi', 
though, for the better, wf>ii]d offend those prejudices of 
edac£ition and habit, which it requires such a revolutionaiy 
commotion of the public mind as the sixteentli century 
witnessed, to subdue, and might fill the jacobite conventicles 
with adiiei'ents to tlie old church. It was already the policy 
of the non-juring clergy to l:old tlieinselves up in this re- 
spectable light, and to treat the Tillotsons and Burnets as 
equally schismatic in discipline and unsound in theology. 
Fortunately liowever they fell into the snare which the esta- 
blished churcli had avoided ; and deviating, at least in their 
’iVTitings, from the received standard of Ang'licari orthodoxy, 
into vdiat the peoj)]e saw with most jealousy, a sort of ap- 
proximation to the church of Rome, gave their opponents ao 
advantage in controvers)?', and drew farther from that part of 
the clergy wdio did not much dislike tlieir political creed. 
They were equally injudicious and neglectful of tlui signs of 
the times, when they promulgated sucli extravagant assertions 
of sacerdotal power as could not stand wim the regal sn])re- 
inacy, or any subordination to the state. It was ])!ain, from 
tlje writings of Leslie and other leaders of their |)arty, that 
the mere I’estoration of the house of Stuart would not content 
them, without undoing all that had been enacted as to the 

St 2 
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church from the time of Henry VIIL ; and thus the charge 
of innovation came evidently home to themselves.* 

The convention parliament would have acted a truly politic, 
as well as magnanimous, part in extending this boon, or rather 
this right, of religious liberty to the members of that unfor- 
tunate church, for whose sake the late king had lost his 
throne. It ^vould have displayed to mankind that James had 
fellen, not as a catholic, nor for seeking to bestow toleration 
on catholics, but as a violator of the constitution. William, 
in all things superior to his subjects, knew that temporal, and 
especially military fidelity, would be in almost every instance 
proof against the seductions of bigotry. The Dutch armies 
have always been in a gTeat measure composed of catholics j 
and many of that profession served under him in the invasion 
of England. His own judgment for the repeal of the penal 
laws had been declared even in the reign of James. The 
danger, if any, was now immensely diminished; and it appears 
in the highest degree probable that a genuine toleration of 
their worship, with no condition but the oath of allegiance, 
would have brought over the majority of that church to 
the protestant succession, so far at least as to engage in no 
schemes inimical to it. The wiser catholics would have per- 
ceived that, under a king of their own faith, or but suspected 
of ^lli attachment to it, they must continue the objects of per- 
petual distrust to a protestant nation. They would have 
learned that conspiracy and jesuitical intrigue could but keep 


* Leslie’s Case of the Regale ancl 
Pontificate is a long, dull attempt to 
set up the sacerdotal order above all civil 
power, at least as to the exercise of its 
functions, and especially to get rid of the 
appointment of bishops by the crown, or, 
by parity of reasoning, of priests by lay- 
men. He is indignant even at laymen 
choosing their chaplains, and thinks they 
ought to take them from the bishop ; 
objecting also to the phrase, my chaplain, 
as if they were servants: “otherwise the 
expression is proper enough to say m}* 
chaplain, as I say ray parish priest, my 
bishop, my king, or ray God: which 
argues my being under their care and 
direction, and that I belong to them, not 
they to me.” 182. [In another place 
be says, a man cannot serve two masters ; 


therefore a peer should not have two 
chaplains.] It is full of enormous mis- 
representation as to the English law. 
[Leslie, liowevcr, like many other con- 
troversialists, wrote impetuously and 
hastily for his immediate purpose. There 
is a great deal contradiction between 
this “Case of the Regale and Pontifi- 
cate,” published in 1700 or 1701, and 
his “ Case stated between the Cimrehos 
of Rome and England,” in 1713. In 
the latter, the whole reasoning is strictly 
protestant ; and while in the Case of the 
Regale, he had set up the authority of 
the catholic church, as binding, not only 
to individuals, but to national churches, 
Ijc here even asserts the right of private 
judgment, and denies that any general 
council ever did, or can exist, — 1845.] 
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alive calumnious imputations, and diminish the respect which 
a g'enei*ous people would naturally pay to their sincerity and 
their misfortune. Had the leg'islators of that age taken a 
still larger sweep, aiid abolished at once those tests and dis- 
abilities, which, once necessary bulwarks against an insidious 
court, were no longer demanded in the more republican 
model of our government, the Jacobite cause would have 
suffered, I believe, a more deadly wound than penal statutes 
and double taxation were able to inflict. But this was beyond 
the philosophers, how much beyond the statesmen, of the 
time ! 

The tories, in their malignant hatred of our illustrious 
monarch, turned his connivance at popery into a ^ ^ 
theme of reproach. ^ It was believed, and pro- 
bably with truth, that he had made to his catholic 
allies pi'omises of relaxing the penal laws ; and the Jacobite 
intriguers had the mortifi-cation to find that William, had his 
party at Rome, as well as her exiled confessor of St. Ger- 
mains. After the peace of Ryswick many priests came over, 
and showed themselves with such incautious publicity as 
alarmed the bigotry of the house of commons, and produced 
the disgraceful act of I7OO against the growth of popery, t 
The admitted aim of this statute was to expel the catholic 
proprietors of land, comprising many very ancient and 
wealtliy families, by rendering it necessary for them to sell 
their estates. It first offers a reward of 100 /. to any in- 


* See Fjurnel: (Oxf. iv. 409.) and lord 
Eartinoutli’s note. 

t o])position seems to have been 
made in the house of commons ; but we 
have a protest from four peers against it. 
Burnet, though he offers some shameful 
arguments in favour of the bill, such as 
might justify any tyranny, admits that it 
contained some unreasonable severities, 
and that many were really adverse to it. 
A billpropo.scd in i 705, to render the late 
act against papists effective, was lost by 
119 to 43 (Pari. Hist. vi. 514.); which 
shows that men were ashamed of what 
they had done. A proclamation, how- 
ever, was issued in 1711, immediately 
after Gui.scard’s attempt to kill Mr. Har- 
ley, for enforcing the penal, laws against 
Roman catholics, -which was very scanda- 

Z 


lous, as tending to impute that crime to 
them. Boyer’s Reign of Anne, p. 429. 
And in the reign of Geo. I. (1722) 
100,000/. w'as levied by a partleular act 
on the estates of paylists and non-jurors. 
This was only carried by 188 to 172 ; sir 
Josepli Jekyll, and Mr. Onslow, after- 
wards speaker, opposing it, as well as 
lord Cowper in the other house. 9 G. i. 
c. 18. Pari. Hist. vhi. 51. 353. It was 
quite impossible t’nat those v/ho sincerely 
maintained the principles of toleration 
should long continue to make any ex- 
ception ; though the exception in this 
inst.'mee was wholly on political grounds, 
and not out of bigotry, it did not the less 
contravene all that Taylor and Locke 
had taught men to cherish. 

3 
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former against a priest exercising his functions, and adjudges 
the penalty of inipnsonn-ent. It requires every 

person educated in the popish religion, or professing tlie 
same, within six months after he shall attain the age of 
eigliteeii years, to take the oaths of allegiance and supre- 
macy, and subscribe the declaration set down in the act of 
Charles IL against transiibstantiatioii and the worship of 
saiiits; in default of which he is incapacitated, not only to 
purchase, but to inlierit or take lands under any devise or 
liinitation. The next of kin being a protestant shall enjoy 
such lands during his life.* So unjust, so unprovoked a 
persecution is the disgrace of that parliament. But the spirit 
of liberty and tolerance was too strong for the tyranny of the 
law 5 and this statute was not executed according to its pur- 
pose. The catholic landliolders neither renounced their re- 
ligion, nor abandoned their inheritances. The judges put 
such c(U}stnictioiis upon tlie clause of forfeiture as eluded its 
efficacy; and, I l)e]ieve, there w(‘re scarce any instances of a 
loss of proi)erty under this law. It has been said, and I 
doubt not with justice, that the catholic gentry, during the 
greater part of the eighteenth century, were as a sejiaruted 
and half proscribed class among their equals, their civil 
exclusion hanging over them in the intercourse of general 
society t ; but their notorious, though not unnatural, dis- 
affection to the reigning family will account for much of this, 
and their religion was undoubtedly exercised little dis- 
guise or apprehension. The laws were perhaps not niuch 
less severe and sanguinary than those wiiich oppressed the 
protestants of France ; but, in their actual administration, 
what a contrast between the g'overnment of George IL and 
Louis XV., between the gentleness of an Englisii court of 
king’s bench, and the ferocity of the parliaments of Aix and 
Tlioidouse! 


1 J & m W. 3. c. 4. It is hardly 
necessary to add, that this act was re- 
pealed in 1779. [According to a paper 
printed by Dalryinple, vol. ii., Appen- 
dix, ]). 12., the luimbcr of papists in 
England above the age of sixteen was 
but 13,856. This was not long after the 
revolution^ though no precise date is 


given. The protestants, conformists and 
non- conformists, of the sanae age, are 
made to amount to 2,585,930. Tliis 
would be not very far below the mark, 
as we know from otlier sources : but the 
number of catholics appears incredibly 
small — 1845.] 

+ Butler’s Memoirs of Catholics, ii. 64. 
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The Immediate settlement of the crown at the revolution 
extended only to the descendants of Anne and of 
William. The former was at that time pregnant, 
and became in a few months the mother of a son. Xotliing 
therefore urged the convention-parliament to go any farther 
in limiting the succession. But the king, in order to sec.in-c 
the elector of Hanover to the grand alliance, was desirous to 
settle the reversion of the crown on his wife the princess 
Sophia and her posterity. A provision to this ejEFect was in- 
serted in the bill of rights by the house of lords. But the 
commons rejected the amendment with little opposition ; not 
as Burnet idly insinuates, through the secret wish of a 
repuhlican party (wlndi never existed, or had no influence) 
to let the monarchy die a natural den do, but from a just sense 
tliat the provision was unnecessary and might become inex- 
pedient.* During the life of the young duke of Gloucester 
the course of succession appeared clear. But upon his 
untimely death in I7OO, the manifest improbability that the 
limitations already established could subsist beyond the lives 
of the king and princess of Denmark made it highly conve- 
nient to preclude intrigue, and cut off the hopes of the 
jacobites, by a new settlement of the crown on a protestant 
line of princes.! Though the choice was truly free in the 
liaiids of parliament, and no pretext of absolute right could 
be advanced on any side, there ^vas no question that the prin- 
cess Sophia u'as the fittest object of the nation’s preference. 
She was indeed very far removed from any hereditary title. 
Besides the pretended prince of Wales, and his sister, whose 
legitimacy no one disputed, there stood in lier wny the duchess 
of Savoy, daugliter of Henrietta duchess of Orleans, and 
several of tlie Palatine family. These last had abjured the 

* Whlio the bill regulating the sue- cret reason, that they did not like to re- 
cession was in the house of commons, a cognise the continuance of any hereditary 
proviso was offered by Mr. Godolphin, right. It was rejected by 179 to 195, 
that nothing in this act is intended to be Pari. Hist. v. 249. The lords’ ainerid- 
drawii into example or consefjuence here- ment in favour oftlie princess Sophia was 
after, to prejudice the right of any pro- lost without a division. Id. 339. 
testant prince or princess in their here- f [It is asserted by lord Dartmoiith, 
ditary succession to the imperial crown in a note on Ilurnet, iv. 520., that some 
of tbo.se realms. This was much opposed of the whigs had a project of bringing 
by the whigs ; both because it tended to in the house of Hanover at once on the 
let in the son of James II., if he should king’s death. But no rational man could 
become a protestant, and for a more se- have thought of this.— 1845,] 
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reformed faith, of which their ancestors had been the strenu- 
ous assertors 5 but it seemed not improbable that some one 
might return to it; and, if all hereditary right of the ancient 
Eng'lish royal line, the descendants of Henry VIL, had not 
been extiiiguislied, it would have been necessary to secure the 
succession of any prince, who should profess the protestant 
religion at the time when the existing limitations should come 
to an end/^ According to the tenor and intention of the act 
of settlement, all prior claims of inheritance, save that of the 
issue of king VVillium and the princess Anne, being set aside 
and anuullod, the princess Sophia became the source of a new 
royal line.t The throne of England and Ireland, by virtue of 
the paramount will of parliament, stands entailed upon the 
heirs of her body, being protestants. In them the right is 
as truly her(>ditary as it ever was in the Plantagenets or the 
Tudors. But tliey derive it not from those ancient families. 
Tlie blood indecid of Cerdic and of the Conqueror flows in 
the veins of his present majesty. Our Edwards and Henries 
illustrate the almost unrivalled splendour and antiquity of the 
house of Bruiiswic. But they have transmitted no more right 
to the allegiance of England than Boniface of Este or Henry 
the Lion. That rests wholly on the act of settlement, and 
resolves itself into the sovereignty of the legislature. 

The majoi-ity of that house of (commons which passed the 
bill of s(‘ttlement consisted of those who having long opposed 
the administration of William, though with very different 
principles both as to the succession of the crown and its pre» 


■* T]ie duchess of S.jvoy |}iit in a very- 
foolish protest any thing that 

should be done to prejudice her right 
Ralph, 924. 

f [It might be urged against this, that 
the act of seltlcment declares^ as well as 
enacts, the princess Sophia to be “next in 
succession, in tlie j>rotestant line, to the 
impcri.'il crown and dignity,” &c. recit- 
ing also her descent from James I. But, 
if we take into consideration the public 
history of the transaction, and the ne- 
cessity which was felt for a )>arliament- 
ary settlement, wo shall be led to think, 
that tills was merely the assertion of a 
fact, and not a recognition of an existing 
right. This also seems to be the opinion 


of Blackstone, who treats the princess 
Sophia as a new siirps of the royal fa~ 
mily. But it is probable that those who 
drew the bill meant to show the world, 
that we deviated as little as circumstances 
would admit from the hereditary line. 
The vote, in fact, of the convention-par- 
liament in January, 1689, that the throne 
was then vacant^ put an end, according 
to any legal analogies, to the supposition 
of a subsisting reversionary right. Nor 
do I conceive that many persons, conver- 
sant with our constitution, imagine any 
one to have a right to the crown, on the 
happily most improbable supposition of 
the extinction of our roval family. — - 
1845.] 
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rogative^ were now often called by the g*eneral name of tories. 
Some, no doubt, of these were adverse to a measure which 
precluded the restoration of the house of Stuart, even on the 
contingency that its heir might embrace the protestant reli- 
gion.* But this party could not show itself very openly; and 
Harley, the new leader of the tories, zealously supported the 
entail of the crown on the princess Sophia. But it was de- 
termined to accompany this settlement with additional secu- 
rities for the subject’s liberty, t The bill of rights was 
reckoned hasty and defective ; some matters of great im- 
portance had been omitted, and in the twelve years which 
had since elapsed, new abuses had called for new remedies. 
Eight articles were therefore inserted in the act of settle- 
ment, to take effect only from the commencement of the 
new limitation to the house of Hanover. vSome of them, 
as will appear, sprung from a natural jealousy of this 
unknown and foreign line; some should strictly not have 
been postponed so long ; but it is necessary to be content 
with what it is practicable to obtain. These articles are 
the following : — 

That whosoever shall hereafter come to the pos- 
session of this cro^vn, shall join in communion with 
the church of England as bylaw established. tainedhut. 

That in case the crown and imperial dignity of this realm 
shall hereafter come to any person, not being a native of this 
kingdom of England, this nation be not obliged to engage in 
any war for the defence of any dominions or territories which 


•* [“ The %vhigs,” says Bolinghrokc, 
‘‘ had appeared zealous for the protestant 
succession, when king William proposed 
it after the death of the duke of GIo- 
cester. The lories voted for it then; 
and tiie acts that Vvcre judged necessary 
to secure it, some of them at least, were 
promoted by them. Yet were they not 
thought, nor did they affect, as the others 
did, to be thought extremely fond of it. 
King William did not come into this 
measure till, ha found, upon trial, that 
there teas no other safe and practicable ; 
and the tories had an air of coming into 
it for no other reason. Besides which, it 
is certain that there was at that time a 
much greater leaven of jacobitism in the 
tory camp, than at the time spoken of 


here.” State of Parties at Accession of 
George I. — 1 845. ] 

f [ It was resolved in a cominittee of 
the whole house, and agreed to by the 
house, that “ for the preserving the peace 
and happiness of this kingdom and the 
security of the protestant religion by law 
estal)lishcd, it is absolutely necessary, a 
further dechuration be made of the limi- 
tation and succession of the crown in the 
protestant line, after his majesty and the 
princess, and the heirs of their bodies 
respectively. Resolved, that ff.trther pro- 
vision be first made for security of tlie 
rights and liberties of the people,” Com- 
mons’ Journals, i2d March, 1*7 00-1. — 
1845.] 
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do not belong to the crown of Englaiidj without the consent of 
parliament. 

That no person who shall hereafter come to the possession 
of this crown, shall go out of the dominions of England, 
Scotland, or Ireland, without consent of parliament. 

That from and after the time that the further limitation 
by this act shall take effect, all matters and things relating 
to the well governing of this kingdom, which are properly 
cognizable in the privy council by the laws and customs of 
this realm, shall be transacted there, and all resolutions taken 
thereupon shall be signed by such of the privy council as shall 
advise and consent to the same. 

That, after the said limitation shall take effect as aforesaid, 
no i[>erson horn out of the kingdoms of England, Scotland, 
or Ireland, or the dominions thereunto belonging, (although 
he be naturalized or made a denizen — exce])t such as are 
born of English parents,) shall be capable to be of the privy 
council, or a member of either house of parliament, or to 
enjoy any office or place of trust, either civil or military, 
or to have any grant of lands, tenements, or hereditaments, 
from the crown, to himself, or to any other or others in trust 
for him. 

That no person who has an office or place of profit under 
the king, or receives a pension from the crown, sliall be ca- 
pable of serving as a member of the "house of commons. 

Tliat, after the said limitation shall take effect as aforesaid, 
judges^ commissions be made quaindiii se bene gesserint, and 
their salaries ascertained and established ; but, upon the 
address of both houses of parliament, it may be lawful to 
1‘emove them. 

That no pardon under the great seal of England be plead- 
able to an impeachment by the commons in parlianieiit.* 

The first of these provisions was well r;dni.)l;ed to obviate 
the jealousy which the succession of a new dpiasty, bred in 
a protestant church not altogether agreeing with our own, 
might excite in our susceptible nation. A similar apprehen- 
sion of foreign go\''eniiiient produced the second article, 
which so far limits the royal prerogative, that any minister 
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wi?iio could be proved to have advised or abetted a declaration 
of ’i war in the specified coiitiiigency would be criminally 
res'ipoiisible to parliament/^ The third article was repealed 
verify soon after the accession of Geoi-ge L, whose frequent 
joi;irneys to Hanover were an abuse of the graciousness with 
which the parliament eonseiited to annul the restriction, t 
/ A ^"8ry remarkable alteration that had been silently wroug'ht 
iln the course of the executive government gave rise 
to the fourth of the remedial articles in the act of suiier..eiiar 

. , . . bj- a cabinet. 

settlemeivt. According to the original constitution 
of our inoirircliy, the king had his privy council composed 
of the great officers of state, and of such others as lie should 
summon to it, bound by an oath of fidelity and secrecy, by 
whom all aflairs of weight, whether as to domestic or ex- 
terior policy, Nvei’e debated for the most part in his presence, 
and determined, subordinately of course to his pleasure, by 
the vote of the major part. It could not happen but that 
some councillors more eminent than the rest should form 
juntos or cabals, for more close and private management, or 
be selected as more confidential advisers of their sovereign ; 
and the very name of a cabinet council as distinguished from 
the larger body, may be found as far back as the reign of 
Charles 1. But the resolutions of the crown, whether as to 
foreign alliances or the issuing of proclamations and orders 
at home, or any other overt act of government, were not 
finally taken without the deliberation and assent of that body 
whom the law recognised as its sworn and notorious coun- 
cillors. This was first broken in upon after the restoration, 
and especially after the fall of Clarendon, a strenuous assertor 

^ It was frequently contended in the king’.s dominions Cwbich perhaps aecord- 
reigii of George II. that subsidiary trea- ing to the law of nations might be done), 
ties for the defence of Ilanovcr, or rather our honour must require that it should 
such as were covertly de.signed for that be defended -against sucli an attack, 
and no other purpose, as those with ilu.s- This is true; and yet it shows very for- 
■sia and Ile.sse Cassel in 1 705, were at cibiy that the separation of the two ought 
least contrary to the spirit of the act of to have been insisted upon; .since the pre- 
settloinent. On Use other hand it was sent connexion engages Great J5rita,in. in 
Justly answered that, although in case a very disadvantageous mode of carrying 
Ilanovcr should be attacked on the on its wars, without any compensation of 
ground of a German quarrel, uncon- national wealth or honour ; except indeed 
nected with English politics, we were not that of employing occasionally in its ser- 
bound to defend her; yet, if a power at vice a very brave and efficient body of 
war with England should think fit to troops. — 1827. 
consider that electorate as part of the f 1 G. 1. c. dl. 
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of the rights and dignity of the privy council. The kmg!)f 
as he complains, ^^had in his nature so little reverence av 
esteem for antiquity, and did in truth so much contemn (bn 
orders, forms, and institutions, that the objection of nove'd, 
rather advanced than obstructed any proposition.” ^ x 
wanted to be absolute on the French plan, for which both >n 
and his brother, as the same historian tells us, had a gretr 
predilection, rather than obtain a power little less arbitrary, 
so far at least as private rights were concerned, on the system, 
of his three predecessors. The delays and the decencies of a 
regular council, the continual hesitation of lawyers, were not 
suited to his temper, his talents, or his designs. And it 
must indeed be admitted that the privy council, even as it 
was then constituted, was too numerous for the practical ad- 
ministration of supreme power. Thus by degrees it became 
usual for the ministry or cabinet to obtain the king^s final 
approbation of their measures, before they were laid, for a 
merely formal ratification, before the council.t It was one 
object of sir William Temple’s short-lived scheme in 1679 to 
bring back the ancient course ; the king pledging himself on 
the formation of his new privy council to act in all things by 
its advice. 

During the reign of William, this distinction of the cabi- 
Excius- from the privy council, and the exclusion of 

of placemen tlic latter froiB all business of state, became more 
pLXmSt” established, i This however produced a seri- 
ous consequence as to the responsibility of the advi- 
sers of the crown ; and at the very time when the controlling 


Life of Clarendon, 319. [It was 
not usual to have any privy councillors 
except great officers of state, and a few 
persons of high rank. This was rather 
relaxed after the restoration ; but Cla- 
rendon opposed sir William Coventry’s 
introduction into the council on this ac- 
count. P. 565. — iS45.] 
t [Trencbard, in his Short History of 
Standing Armies, published about 1G98, 
and again .in 173!, says, Formerly all 
matters of state and discretion were de- 
bated and resolved in the privy council, 
where every man subscribed his opinion, 
and was answerable for it. The late 
king' Charles was the first who broke 


this most excellent part of our constitu- 
tion, by scitling a cabal or cabinet coun- 
cil, whei'e all matters of consequence 
were debated and resolved, and tlien 
brought to the privy council to be con- 
firmed.” P. 9. — 1845.] 

f “ The method is this,” says a mem- 
ber in debate ; “ thing.s are concerted in 
the cabinet, and then brought to the 
council ; such a thing is re.solved in the 
cabinet, and brought and put on them 
for their assent, without showing any of 
the reasons. 'J'hat lias not been the ’me- 
thod of England. If this method be, yon 
will never know who gives advice.” 
Pari. Hist. v. 731. [In the Lords’ house, 
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and chastising power of parliament was most effectually recog- 
nised, it was silently eluded by tlie concealment in which the 
objects of its inquiry could wrap themselves. Thus, in the 
instance of a treaty which the house of commons might deem 
mischievous and dishonourable, the chancellor setting the 
great seal to it would of course be responsible ; but it is not 
so evident that the first lord of the treasury, or others more 
immediately advising the crown on the course of foreign 
policy, could be liable to impeachment with any prospect of 
success, for an act in Mdiich their participation could not be 
legally proved. I do not mean that evidence may not pos- 
sibly be obtained which would affect the leaders of the 
cabinet, as in the instances of Oxford and Boiingbroke ; but 
that, the cabinet itself having no legal existence, and its 
iiiombers being surely not amenable to punishment in their 
simple capacity of privy councillors, which they generally 
share, in modern times, with a great nuniber even of their ad- 


Jan, 3 711, ‘‘the earl of Scarsdale pro>« 
posed the following question ; — That it 
appears by the carl of Sunderland's letter 
to Mr. Stanhope, that the design of an 
ofTensive war in Spain was approved and 
directed by the cabinet council.” But 
the mover afterwards substituted the 
word “ ministers ” for ‘‘ cabinet council,” 
as better known. Lord Cowper said, 
they were both terms of an uncertain 
signification, and the latter iinknou’-n to 
our law. Some contended that minis- 
ters and cabinet council were synonymous, 
others that there might !)e a dilferenco. 
Peterborough said, ‘-'ho had heard a 
distinction between the cabinet council 
and the privy council ; that the privy 
council were such as were thought to 
know ever)'" thing, and knew nothing, and 
those of the cabinet council thought no- 
body knew any thing but themselves,” 
Pari. Hist, vi, £)71. 

At a meeting of the privy council, 
April?. 171fJ, the peace of Utrecht was 
laid before them, but merely for form’s 
sake, the treaty being signed by ail the 
powers four days afterwards. Chief 
justice Parker, however, and lord Chol- 
inondeley were said to have spoken against 
it. Id. 11 <32., from Swift’s Journal. 

If we may trust a party-writer at the 
beginning of Anne’s reign, the archbi- 
shop of Canterbury was regularly a mem- 


ber of the cabinet council. Public 
Spirit of the Whigs, in Somers Tracts, 
ix. 22. But probably the fact was, that 
he occasionally was called to their meet- 
ings, as took place much later. ^ Coxe’s 
Memoirs of Walpole, i. 637. et alibi. 

Lord Mansfield said in the house of 
lords, in 1775, Pari. Hist, xviii, 27*1, 
that he had been a cabinet minister part 
of the late reign and the whole of the 
present j but there was a nominal and an 
eflSeient cabinet ; and a little before lord 
Rockingham’s administration he had 
asked the king’s leave not to act in the 
latter. — 18-45.] 

In sir Humphrey Mack worth’s [or 
perhaps Mr, Harley’s] Vindication of 
the Rights of the Commons of England, 
1701, Somers Tracts, xL 276., the con- 
stitutional doctrine is thus laid down, 
according to the spirit of the recent act 
of settlement : — As to the setting of 
the great seal of England to foreign 
alliances, the lord chancellor, or lord 
keei^er for the time being, has a plain 
rule to follow ; that is, humbly to inform 
the king that be cannot legally set the 
great seal of England to a matter of that 
consequence unless the same be first de- 
bated and resolved in council ; which 
method being observed, the chancellor 
is safe, and the council answerable.” — - 
P. 293. 
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versaries, there is no tangible character to which responsibility 
is attached ; iiotliijig, exce'pt a signature or the setting of a 
seal, from which a bad minister need entertain any further 
apprehension than that of losing his post and reputation.* 
It may be that no absolute corrective is practicable for 
this apparent deficiency in our constitutional security ; but 
it is expedient to keep it well in mind, because all ministers 
speak loudly of their responsibility, and are apt, upon faith 
of this imaginary guarantee, to obtain a previous confidence 
from parliament which they may in fact abuse with impunity. 
For should the bad success or detected guilt of their mea- 
sures raise a popular cry against them, and censure or pe- 
nalty be demanded by tlieir opponents, they will infallibly 
shroud their persons in the dark recesses of the cabinet, and 
emjdoy every art to shift the burthen of individual lia- 
bility. 

VVilliain IIL, from the reservedness of his disposition as well 
as from the great superiority of his capacity for affairs to any 
of our former kings, was far less guided by any responsible 
councillors than the spirit of our constitution requires. In the 

» business of the partition treaty, whicdi, v iiether rightly or 
otherwise, the house of commons reckoned highly injurious 
f to the public interest, he had not even consulted his cabinet ; 

nor could any minister, except the earl of Portland and lord 
Somers, be ])ro\'ed to have had a concern in the transaction ; 
,! for, though the hvoiise impeached lord Orford and lord Halifax, 

they were not in fiict any farther parties to it than by being in 
'Ij; the s(‘cret, and the former had shown his usual intractability by 

objecting to the whole measure. This was undoubtedly such 
a departiu-e from sound constitutional usage as left parlia- 
ment no control over the executive administration. It was 

j f Tins very delicate question as to the impeachment, for sitting as a cabinet 

responsibility of the cabinet, or what is minister could be drawn ; nor do I con- 

f.' commonly called the ministry, insoUdum, ceive that a privy councillor has a right 

d;: , if I may use the expression, was can- to resign his place at the board, or even 

’ ■' vassed in a remarkable discussion within to absent himself when summoned; so 

i;!; our memory, on the introduction of the that it would be higldy unjust and illegal 

M;' late chief justice of the king’s bench into to presume a participation in culpable 

that select body; Mr. Fox stronnously measures from the mere circumstance of 

111;; denying the proposition, and lord Castle- belonging to it. Even if notoriety be a 

■ I'i reagl^ with others now living, maintaining ground, as has been sometimes contended, 

|,r il* Pari. Debates, A. D. iSOtJ, I cannot for impeachment, it cannot be sulficient 

j;! . possibly comprehend how an article of for conviction. 
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endeavoui'ed to restore the ancient principle by this provision 
in the act of settlement, that, after the accession of the house 
of Hanover, all resolutions as to government should be de- 
bated in the privy council, and signed by those present 
But, whether it were that real objections were found to stroid 
in the way of this article, or that lyiinisters shrank back from 
so definite a responsibility, they procured its repeal a very 
few years afterwards.^ The plans of government are dis- 
cussed and determined in a cabinet council, forming indeed 
part of the larger body, but unknown to the law by any 
distinct character or special appointment. I conceive, though 
I have not the iiieans of tracing the matter clearly, tliat tins 
change has prodigiously augmented the direct authority of 
the secretaries of state, especially as to the interior depart- 
ment, who communicate the king’s pleasure in the first in- 
stance to subordinate officers and magistrates, in cases which, 
down at least to the time of Charles L, would have been 
determined in coimciL But proclamations and orders still 
emanate, as the law requires, from the privy council ; and 
on some rare occasions, even of late years, matters of do- 
mestic policy have been referred to their advice. It is ge- 
nerally understood, however, that no councillor is to attend, 
except when summoned t ; so that, unnecessarily numerous 
as the council has become, these special meetings consist only 
of a few persons besides the actual ministers of the cabinet, 
and give the latter no apprehension of a formidable resist- 
ance. Yet there can be no reasonable doubt that every 
councillor is as much answerable for the measures adoj)ted 
by his consent, and especially when ratified by his signature, 
as tliose who bear the name of ministers, and who have ge- 
nerally determined upon them before lie is summoned. 

The experience of William’s partiality to Bentinck and 
Keppel, in the lattin* instance, not very consistent witii tlie 
good sense and dignity of his character, led to a strong mea- 
sure of precautiou against the probable iiiflaence of foreigners 

* 4 Anne, c. 8. 6 Anno, c. 7. Argyle went down to the council-chara- 

Y This is the modern usage, but of its ber without summons to take their seats ; 
origin I cannot siicak. On one remark- but it seems to have been intended as an 
able occasion, while Anne was at the unexpected manoeuvre of policy, 
point of death, the dukes of Somerset and 
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tindei' the new dynasty; the exclusion of all persons not 
horn within the dominions of the British crown from every 
office of civil and military trust, and from both houses of 
parliament. No other country, as far as I recollect, has 
adopted so sweeping a disqualification ; and it must, I think, 
he admitted that it goes a greater length than liberal policy 
can be said to warrant. But the narrow prejudices of 
George I. were well restrained by this provision from gra« 
tifying his corrupt and servile German favourites with lucra- 
tive offices.'* 

Tlie next article is of far more importance ; and would, 
had it continued in force, have perpetuated that struggle 
between the different parts of the legislature, especially the 
crown and house of commons, which the new limitations of 
the monarchy ^vere intended to annihilate. The baneful sys- 
tem of rendering the })ar]iani(mt subservient to the adminis- 
tration, either by offices and pensions held at pleasure, or by 
more clandestine corruption, had not ceased with the house 
of Stuart. William, not long after his accession, fell into 
the worst part of this manag'ement, which it was most difficult 
to prevent ; and, according to the practice of Charles’s reign, 
induced by secret bribes the leadei's of parliainentary opposition 
to betray their cause on particular questions. The tory pa- 
triot, sir Christopher Musgrave, trod in the steps of the whig 
patriot, sir Thomas Lee. A large expenditure appeared 
every year, under the head of secret service money ; which 
was pretty well known, and sometimes proved, to be disposed 
of, in great part, among the members of both houses. + No 


* It is provided by 1 G. 1. st. 2. c. 4. 
that no bill of naturalization shall be re- 
ceived without a clause di.sfjualifv'iiig tlic 
party from sitting in parliament, &c. 

for the better preserving the said clause 
in the said act entire and inviolate,” 
This provision, which was rather super- 
erogatorvjwas of CO ui’se intended to show 
the determination of parliament not to be 
governed, ostensibly at least, by foreigners 
under their foreign master, 

t Pari. Hist. S07. 840. Eurnet says, 
p. 42., that sir John Trevor, a tory, -first 
put the king on this method of corrup- 
tion. Trevor himself was so venal that 
he received a present of 1000 guineas 


from the city of London, being then 
speaker of the commons, for his service 
in carrying a bill through the house ; 
and, upon its discovery, -was obliged to 
put the vote, that he had been guilty of 
a high crime and misdemeanour. This 
resolution being carried, lie absented him- 
self from the house, and was expelled. 
Pari. Hist. 900. Commons’ Journals, 
12th March, i 6'94-5!. The duke ofLeeds, 
that veteran of secret iniquity, xvas disco- 
vered about the same lime have taken 
bribes from the East India Company, and 
was impeached in consequence ; I say 
discovered, for there seems little or no 
doubt of his guilt. The impeachment 
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check was put on the number or quality of placeiueii in the 
lower house. New offices were coiitiiiually createch and at 
unreasonable salaries. Those who desire to see a regard to 
virtue and liberty in the pa.rliaiiien.t of England could not be 
insensible to the enormous mischief of this influence. If 
some apology might be offered for it in the state 

of the revolution government, this did not ■.■•'d'.'c a\/ay the 
possibility of future danger, when the monaj'chy should hn ve 
regained its usual stability. But in seeking for a remedy 
against the peculiar evil of the times, the party in 0;.?positiOii 
to tlie court during' this reign, whose efforts at reformation 
were too frequently misdirected, either through faction or 
some sinister regards towju'ds the deposed family, w'ent into 
the preposterous extremity of banishing all servants of the 
crov\ii from tlie house of commons. Whether the bill for 
free and impartial proceedings in parliament, ndiiclji was re- 
jected by a very small majority of the house of lords in KiQS? 
and having in the next session passed tliroiigli both houses, 
met with the king’s negative, to the great disappoijitmeiit 
and displeasure of the commons, was of this general nature, 
or excluded only certain specified officers of the crown, I am 
not able to determine : though the prudence and expediency 
of William’s refusal must depend entirely upon that question.^ 


however was not prosecuted for want of 
evidence. Pari. Hist. S81. 913. 933. 
Guy, secretary of the treasury, another 
of Charles ll.’s court, was expelled the 
house on a ainiilar imputation. Id, S86‘. 
Lord Falkland was sent to the Tower for 
begging 2000/. of the king. id. 841. A 
system of infamous peculation among 
tiie oflicens of governineiit came to light 
through the incjuisitive spirit of parlia- 
ment in this reign ; not that the nation 
was worse and move corrupt than under 
the Stuarts, hut that a profligacy, wlsich 
bad been engendered and had flourished 
under their atiministratlon, was now 
dragged to light and punishment. Long 
session.s of parliament and a vigilant 
])arty-spii'it exposed the evil, and have 
finally in a great measure removed it ; 
though lJurnet’s remark is still not 
wholly obsolete. “ The regard,” says 
that hone.st bishop, “ that is shown to 
the members of parliament among us, 

VOL. II. A 


makes that few abuses can be inquired 
Into or discovered.” 

* Pari. HLst. 748. 829. Tlie house rc« 
solved, “that whoever advised the king 
not to give the royal assent to the act 
touching free and im])artial proceedings 
ill parliament, wliich was to redress a 
grievance, and tfdce off a scjindal iqjon 
the proceedings of the commons in par- 
liament, is an enemy to their majesties 
and the kingtlom.” They laid a repre- 
sentation before the king, showing liow 
few instances have been in former reigns 
of denying the royal assent to bills ibr 
redress of grievances, and the great grief 
of the commons “ for his not having given 
the royal assent to several iniblic bills, 
and particularly fhe bill touching free 
and impartial proceedings in parliament, 
which tended so much to tlie clearing 
tlie reputation of this house, after their 
having so freely voted to supply the 
public occasions.” Tiie king gave a. 
,A 
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But in tlie act of settlement, tlie clause is quite without ex- 
ception ; and, if it had ever taken effect, no minister could 
have had a seat in the house of commons, to bring forward, 
explahn or defend thi: measures of the executive government, 
Sucli a separation and want of intelligence between the crown 
and parliament must either have destroyed the one, or de- 
graded the other. The house of commons would either, in 
j(?alousy and passion, have armed the strength of the people to 
subvert the monarchy, or, losing that effbcdA’e control over 
the ai)])oiinmeiit of ministers, which has sometimes gone near 
to tlieir nomination, would have fallen almost into the con- 
dition of those states-general of ancient kingdoms, which have 
met only to be cajoled into subsidies, and givt- a ])assive con- 
sent to the propositions of tlie court. It is one of the greatest 
safegTiards of our liberty, th;/; ehajiirv-.t and ambitious men, 
such as aspire to guide the cO;;::,*:!.-; or the c3*own, are from 
habit and use so connected \rith. the houses of parliament, 
and derive from them so much of their renown and influence, 
that they lie under no temptation, nor could without insanity 
be prevailed upon, to diminish the rtiitliovity and privileges of 
that assembly. No English statesman, since the revolution, 
can be liable to the very slightest suspicion of an aim, or 
even a wish, to establish absolute monarchy on the ruins of 
our constitution. Whatever else has been done, or designed 
to be clone amiss, the rights of parliament have been out of 
clanger. They have, whenever a man of powerful iniiid shall 
dii’ect the cabinet, and none else can possibly be formidable, 
the strong security of his own interest, which no sueli man 
will desire to build on the caprice and intrigue of a court. 
And, as this immediate connexion of the advisers of the crown 
wu’tli the house of commons, so that they are, and ever pro- 
fess tliemselves, as truly the servants of one as of the other, 
k a jiledge for tlieir loyalty to the entire legislature, as ^vell 
as to their sovereign, (I mean, of course, as to the funda- 
mental principles of our constitution,) so has it preserved for 

courteous but evasive answer, as indeed Though the particular provisions of 
it was natural to expect ; hut so great a this bill do not appear, I think it pro- 
danie was raised in the commons, that it bable that it went too far in escludinf*' 
was moved to address him for a further military as well as civil officers. 
ai3s\v'er, wlsich Ijowever there was still a 
sense of decorum sufficient to prevent. 
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the commons their preponderating' share in ihe exociitiv-e ad- 
miiiistrationj and elevated them in the eyes of foreign nations^ 
till the monarchy itself has fallen comparatively into shade. 
Tlie pulse of Europe beats according to the tone of our par- 
jiainent ; the counsels of our kings are there revealedy and 
by that kind of ];jrevious sanction which it has been custon.iarj^ 
to obtain, become, as it were, the resolutions of a senate ; 
and ‘.ve enjoy the individual pride and dignrity which belong 
to republicans, with the steadiness and tranquillity which the 
supremacy of a single person has been supposed peculiarly 
to bestow.* 

But, if the chief ministers of the crown are iiulispensabiy 
to be present in one or other house of parlian’ent, it by no 
means follows that the doors should be thrown open to all 
tliose subaltern retainers, who, too low to have had any par- 
tieijiation in the measures of government, come merely to 
earn their salaries by a sure and silent vote. Unless some 
lijnitation could be put on the number of such officers, they 
might become the majority of every parliament, es])ecial]y if 
its duration were indefinite or very long. It was always the 
popular endeavour of the opposition, or, as it was usually 
denominated, the coiiiitiy party, to reduce the number of these 
dependants ; and as constantly the whole strength of the court 
was exerted to keep them up. William, in truth, from his 
owui errors, and from the disadvantage of the times, ^vould 
not venture to confide in an unbiassed parliament. On the 
formation, liowcver, of a new board of revenue, in iGh ls for 
managing the stainji-duties, its members were incapacitated 
from sitting in tlie house of commons.t This, I believe, is 

* [The tories intvocluced a clause, ac- to in the phrase “government,” which 
cording to iJiirnet, into the oath of ab- may be taken in a large sense. Burnet, 
juration, to maintain the govorninent by however, as Ralph points out, has inis- 
king, lords, and commons. This was represented the ciaiise. The words 
rej^'cted ]>y the lords; and Burnet calls were, “ constitution and government by 
it “ a barefheed republican notion, wliicli king, lords, and commons, as by law 
was wont to be condemned as such, by established whicis he conjectures to be 
the same pers{>ns Avbo nov/ pressed it.” rather levelled at “■ barclaced reiniblican 
Tiie lords and commons, he observes, notions,” tlian borrowed from them, 
are indeed part of the constitution and Ralph, ii. 1018, Burnet’s memory was 
the legislative body, hut not of the go- too deceitful to be trusted without refer- 
vernraent. Vol. iv. p. 538. But speaker cnce to books ; yet he seems I'arely to 
Onslow, coming half a century later, have made any. — iS'lo.] 
after the whig practice and theory had ■j' 4 & 5 W, & M, c. 21, 
become established, sees little to object 

A A 2 
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the first instance of cxclasion on account of employment ; 
and a siniilar act was obtained in 1699? extending* this dis- 
ability to the comniissioiiers and some other officers of excise.* 
Blit ’W'heri the absolute exdiision of all civil and military 
officers by tlie act of settlement was found, on cool reflection, 
too impracticable to be maintained, and a revision of that 
article took place in the year 1706, the house of commons 
were still determined to preserve at least the principle of 
limitation, as to the number of placemen within their walls. 
They gave ^vay indeed to the other house in a considerable 
degree, receding, with some uii willingness, from a clause 
specifying expressly tlie descripnon of offices which should 
not i*reate ?i disqualification, and consenting to an entire rc;i.)eal 
of the original article.t But they established two provisions 
of great importance, wiiich still continue the great securities 
against an overwhelming influence : first, that every member 
of the house of commons acceptingan office under the crown, 
except a higher commission in the army, shall \’'acate his 
seat, and a new writ shall issue ; secondly, that no person 
holding an office created since the Soth of October, 1705, 
shall be capable of being elected or re-elected at all. Tliey 
excluded at the same time all such as held pensions din*iog 
tlie pleasure of the crown ; and, to check the multiplication 
of pilacemen, enacted, that no greater number of commis- 
sioners should be appointed to execute any office than had 


11 & 12 W. 3. c. 2. § 50. 
f T!k' house of commons introduced 
into the act of security, as it was called, 
a long clause, carried on a division by 
16’7 to 160, .Jan. 24. 1706, enumerating 
various persons who should be eligible to 
])arliainent ; the principal officers of state, 
the commissioners of treasury and ad- 
miralty, and a limited number of other 
placcvrien. The lords thought fit to repeal 
the whole prohibitory cnactinent. It was 
resolved in the commons, by a mo.jority 
of 205 to 182, that they would not agree 
to tins amendment. A conference accord- 
ingly took place, when tlie managers of 
the commons objected, Feb. 7,, that a 
total repeal of that provision would admit 
such an unlimited number of officers to 
sit in their house, as might destroy the 
free and iinpavtiai proceedings in par- 


liament, and oiuhnsger the liberties of the 
comrnoii-j of Englano'. Those on the 
lords’ side gave their reasons to the con- 
trary a t grea i 1 e n gt 1 : , Feb. 11. The com- 
mons determined, Feb. 18., to insert the 
provision vacating the seat of a member 
accepting office ; and resolved not to insist 
on their disvigreements as to the main 
clause. Tliree protests were entered in 
the house of lords against insei ting the 
word “ repealed ” in reference to thfyro- 
hibitory clause, instead of “ regulated and 
altered,” all by tory peers. It is observ- 
able that, as the provision was not to 
take effiect till the house of Hanover 
should succeed to tiic throne, the stick- 
lers for it iniglit be fiill as much in- 
iluenccd by their ill-will to that family 
as by their zeal for liberty. 
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been employed in its execution at some time l)er:?ve that par» 
liament.* These restrictions ought to be rigorously and 
jealously maintained^ and to receive a construction, in doubt- 
ful cases, according to their constitutional spirit ^ not as if 
they were of a penal nature towards individuals, an. absurdity 
in winch the careless and indulg'ent temper of modem times 
miglit sometimes acquiesce.t 

It had been the practice of the Stuarts, especially in the 
last years of their dynasty, to dismiss judges, with- nuiopciuiencc 
out seeking any other pretence, who showed any 
disposition to thwart g'overnment in political prosecutions. 
The general behaviour of the bench had covered it with- 
infamy. Thougli the real security for an honest court of 
justice must be found in their resn'-./i^io-i-ry to parliameut and 
to j)ubiic oj'chnon, it was evident that their tenure in office 
must, in the first }.dace, cease, to he precarious, and their in- 
tegrity rescued from the severe trial of forfeiting the emolu- 
ments upon which they subsisted. In the debates previous 
to the declaration of rights, we find that several speakers 
insisted on making the judges’ commissions quamdiu se bene 
qesserint^ that is, during life or good behaviour, instead of 
durante placifOi at the discretion of the crown. The forujer, 
indeed, is said to have been the ancient course till the reign 
of Janies L But this was omitted in the hasty and imperfect 
bill of rights. The commissions however of William’s judges 
ran quamdiu se bene qesserint But tlie king gave an 
imfortiinate instance of his very injudicious tenacity of bad 
prerogatives, in refusing his assent, in 1892? to a bill that 
had passed botli houses, for establishing this independence of 
tlui judges l)y law and confirming tlieir salaries. t We owe 
this important ])rovi.sion to the act of settlement ; liot, as 
ignoiTun^e and adalati^.>n have perjiiRually asserted, to his late 
majesty George III. No judg'e can be dismissed from office, 
except in coiise^jueiice of a conviction for some often ce, or the 

* 4 Arme, e. 8. G Anne, c. 7, reiiixing many provisions wliicb had been 

t This, it is to be observed, was written retjuired in very diliei eiit times, 
before the reform bill of 1882, which i BurDct, S6‘. It wO': \t.- 

created a necessity, if any sort of balance the king, he says, by .-Oiiie ,-f du* 
is to be preserved in our constitution, of tiieinselves, iliat it was not Ht tliey should 
strengthening the executive power, and be out uf all de-perdenee on the court. 
eonseqiKMitly dictated the oxjjedicnr-y of 
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address of both houses of Vvdnch is taiitamoimt 

to ail act of the legislature/^ It is always to be kept in mind 
that they are still accessible to the hope of further promotion, 
to the zeal of political attachiiieiit, to the flattery of princes 
and ministers ; that the bias of their prejudices, as ehlerly 
and peaceable men, will, in a plurality of cases, be on the 
side of power ; that they have very frequenfly been trained, 
as advocates, to vindicate every proceeding of the vveywn ; 
fro]n all wliicli we should look on them with some little 
vigilance, and not come hastily to a conclusion that, because 
their commissions cannot be vacated by the crowifls authority, 
they are wholly out of the reach of its influence. I would 
by no m.eans be ivdsiiiterpretod, as if the general conduct of 
our courts of justice since the revolution, and especially in 
later times, vrhich in most respects have been the best times, 
were not deserving of that credit it lias usually gained ; but 
possibly it may have been more guided and kept straight 
tlian some are willing to acknowledge by the spirit of observ- 
ation and iionsiirc which modifies and controls our whole go- 
vernment. 

The last clause in the act of settlement, that a pardon un- 
der the great seal shall not be pleadalde in bar of an impeach- 
men, recpiires no particular notice beyond what has been said 
on the sulject in a former chapter, f 

In the following session, a new parliament having been 
Oath of assembled, in which the tory faction had less inflii- 
abjuration. Louis XIV, haviiig, 111 the 

mean time, ackno’Cvdedged the son of James as king' of Eng- 
land, the natural resentment of this insult and breach of faith 
M'as shown in a more decided assertion of revolution prin- 
ciples than had hitlierto been made. The pretended king 
was attainted of high treason ; a measure absurd as a law, but 
politic as a denunciation of perpetual enmity.! It was made 

* It was onghialiy resolved that they peers, all wbigs, entered a protest. Pari, 
should be removable on the address of Hist. 482. 

either house, which was changed after- f 13\V. 3. c. 3. The lords introduced 
wards to both houses. Comm. Journ. an amendment into tliis bill, to atraint 
12th March, and iOch Tday. also ?^iary of Este, the late queen of 

f It was proposed in tiic lords, as a Jjimes i 1. But the commons disagreed, 
clause in the bill of rights, that pardons on the ground that it might be of daugcr- 
upon an impeachment should be void, ous consequence to attaint any one by an 
but lust by 50 to 17 ; on which twelve amendment, in which ease such due con- 
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high treason to correspond with him, or remit money for his 
service. And a still more vigorous measure was adopted, an 
oatli to be tab:en, not only by all civil officers, but by all ec- 
clesiastics, members of the universities, and sclioolmasters, 
ackiK)^vledging William as lawful and rightful kiiig'^ and 
denying any right or title in the pretended prince of Walesn^ 
The tories, and especially lord Nottingliam, had earnestly 
contended, in the beginning of the king’s reign, against those 
words in the act of recognition, which asserted William and 
Mary to be rightfully and lawfully king; and queen. They 
opposed the association at the time of the assassination -plot, 
on account of the same epithets, taking a distinctiim which 
satisfied the narrow understanding of Nottingham, and served 
as a subterfuge for more cunning niers, between a king vdsom 
th(;y were bound in all cases to oliey and one wbiosi;. they 
c-uuld style rig'litfid and lawful. These expressions were in 
feet slightly modified on that occasion ; yet fifteen peers and 
ninety-two coimuoiiers ileclined, at least for a time, to sign it. 
The present oath of al)juration therefore was a signal victory 
of the whigs who boasted of the revolution over the tories 
who excused it.t The renunciation of the hereditary right, 
for at this time few of the latrc'r believed in the 

young man’s spuriousness, was and unequivocal. 

Tile dominant faction might enjoy perhaps a cliaritable plea- 
sure in exposing many of their adversaries, and especially the 
high-diurch clergy, to the disgrace and remorse of perjury. 
Few or none how^ever who had taken tlie oath of allegiance 
refused this additional cup of bitterness, tliough so much less 
defensible, according to the principle's they had employed to 
vindicate their compliance in the former instance ; so ti’ue it 
is that, in matters of c.onscieiu*e, tlui first scruple is tlie only 
one which it costs much to oven^iune. But tbci imposition 
of this test, as was evident in a few years, did not check the 

skleration cannot be liiid, as the inUire r#L f Sixteen lords, IncliKling tv/o bishops, 
an attainder requires. Tiic lords, after a Compton and Sprat, protested against the 
coiifereiice, gave way ; but brought in a bill eontahiing the abjuration oath. The 
separate Inli to attaint Mary of Kste, first reason of tlseir votes was afterwards 
which passed with a protest of the tory expunged iVom the Journals by order of 
peers. Lords’ Journals. Feb. 12. S20. the bouse. Lords’ Journals, 24th Feb., 
1701-2. ,^d March, 1701-2. 

^ 13 W. 3, e. 6. 
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boldness, or dimmish the numbers, of the Jacobites ; and I 
must confess, that of all sophistry that weakens moral obli- 
gation, that is the most pardonable, which men employ to 
escape from this species of tyranny. The state may reasoii- 
aljly make an entire and heartfelt attachment to its authority 
the condition of civil trust; but nothing more than a 
promise of peaceable obedience can justly be exacted 
from tliose who ask only to obey in peace. There was a bad 
spirit abroad in the church, ambitious, factious, intolerant, 
calumnious ; but this was not necessarily partaken by all 
its members, and many excellent men might deem themselves 
hardly dealt \vitli in requiring their denial of an abstract 
proposition, which did not appear so totally false according 
to their notions of the English constitution and the cliurclfs 
doctrine. ^ 


* Whixton mentions, that Mr. Baker, 
of St. John’s, Cambridge, a worthy and 
learned man, as well as others of the col- 
lege, had thoughts cf taking the oath of 
aliegiauce on the death of king James ; 


but the oath of abjuration coming out the 
next year, bad such expressions as he still 
scrupled. Vriiisron’s Memoirs. Biog. 
Brit. (Kippis’s edition), art. Baker. 
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CHAPTER XVL 

ON THE STATE OP THE CON.STITUTION IN THE REIGNS 
OF ANNE, GEORGE I., AND GEORGE II. 


Tcn'niumliou of Contest hetiueen the Croiun and ParUmnent — Dislhicthe Prin- 
ciples of V/hips a7id Tories — Changes effected in these hp Circumstances — 
T.iijmar!.;! cr.' f Saihcrcrct: dhjdaai them again — Revolutions in the MinisLrp 
under Jnm — ■ = >. /■ (f i/>’ S.-recssio.i — Treat j/ of Peace hr olceu off — Renewed 
agam bp the Torn Govirnment — Arguments for and against the Treat n of 
Clrerht — The N'egotiat.lou mismanaged — Intrigues of the Jacobites — hi07ne 
of the Alhiisters engage in them- — Just Alarm for the Hanover Succession — 
Accession of Crcorge I. — VAhigs come into Power — Great Hisaffadiou in the 
Khigdora — Impeachment if Tori/ Minhlcrs — Rill for Septejinial Parlia- 
ments — Peerage Bill — Jacobitism among the Clergy — Convocation — its 
Encroachments — Iloadley — Convocation no longer suffered to sit — In- 
fringements of the Toleration by Statutes under Anne — IViey are repealed by 
the Whigs — Principles of Toleratio7i fully established — Ba7iish7nent of Attei'- 
bury — Decline of the Jacobites — Pi'ejudices against the I'cigning Family — 
Jealousy of the Croiun — Changes in the Constitution whereon it was founded — 
Permanent 7)iiUtary Force — Apprehensions from it — Fsiablishmcnt of ATdilia 
— Influence over Parliament by Places and Pensions — Attempts to restrain 
it — Place Bill of VI — Secret Corruption — Co7mmtments for Breach of 
Privilege — of '^Members for Offences — of Strangers for Offences against 
Members — or for Offences agahist ike House — Kentish Petition of 1 7 0; — 
Dispute with Lords about Aylesbmy Flectmi — Proceedings against Mr, 
Murray hi 1751 — Commitments for Offences unconiiected with the House — 
Privileges of the Ho use not co7itrollahle by Courts of La w — Danger of sirotch- 
mg this too far — F,v tension of Penal Laws — Diminution of Personal Au- 
thority of the Crown — Causes of this — Pai'ty Connexions — Influence of 
political Writings — Publication of Debates — Increased Influence of the 
7niddle Ranks. 


The act of settlement was the seal of our constitutional la,ws, 
the coinjilemeiit of the revolution itself and tlie bill ^vimina- 
of rights, the last gren.t statute wliidii I’estrains the EiSn^Vbc^i 
power of the crown, and manifests, in any eonspi- 
CHOUS degree, a jealousy of parliament in behalf of 
its own and the subject’s privileges. The battle had been 
fought and gained ; the statute-book, as it becomes more 
voluminous, is less interesting in the history of our constitu- 
tion ; the voice of petition, complaint, or remonstrance is 
seldom to be traced in the Journals ; the crown in return 
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desists altogether, not merely from the threatening* or objur- 
gatory tone of the Stuarts, but from that ilissatisfoetion some- 
times apparent in the language of ^^' illiam; and the vessel 
seems riding in smooth water, moved by other impulses, and 
liable ])erlia|)s to other dangers, than those of the ocean-wave 
and the tempest. The reigns, accordingly, of Anne, George L, 
and George IL, afford rather materials for dissertation, tlian 
consecutive facts for such a work as the present ; and may 
be sketched in a single chapter, though by no means the 
least important, which the reader’s study and reflection must 
enable him to fill up. Changes of an essential nature were 
in operation during the sixty years of these three reigns, as 
w'ell as in that beyond the limits of this undertaking, which 
in length measures tlieni all ; some of them grejitly enlianc- 
iijg the authority of the crown, or rather of the executive 
govennnejit, while others had so opposite a tendency, that 
|)hi]osophical s[)ecu]ators have not been uniform in determin- 
ing on which side was the sway of the halaiK^e. 

No clear understanding can be acquired of the political 
history of England without distinguishing, with some accu- 
racy of definition, the two great parties of whig and tory. 
But this is not easy ; because those denominations being 
sometimes applied to factions in the state, intent on their own 
Distinctive aggraiidizemeut, sometimes to the principles they 
Ji'IvhlJs' entertained or professed, have become equivocal, and 
and tones. nicaiis, at all jicriods and on all occasions, 

present the same sense ; an ambiguity which has been in- 
creased by the lax and incorrect use of familiar language. 
We may consider the words, in the first instance, as expres- 
sive of a political theory or i)rivici:.)ie, applicable to the English 
government. They were originally employed at the time of 
the bill of exclusion, though the distinction of the parties they 
denote is evidently at least as old as the long paj’liament. 
Both of these parties, it is material to observe, agreed in the 
maintenance of the constitution ; that is, in the aclmiiiistration 
of government by an hereditary sovereign, and in the con- 
currence of that sovereign with the t'.vo houses of parliament 
in legislation, as well as in those other institutions which, 
have been reckoned most ancient and fundamental. A 
favourer of unlimited monarchy wtis not a tory, neither was 
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a re|)iil.)]ica,ij a whig. Lord Clarendon was a tory, Hobbes 
was not ; bishop Hc^adley was a whig, Milton was not. But 
tliey differed niaiiily in this ; that to a tory the constitution, 
iiiasnuicli as it ^vas the constitution, was an ultimate point, 
beyond whldi he never looked, and from which he thought it 
altogether to sv/eive? whereas a whig deemed all 

forms (>f go'>’cr:j.inent subordinate to the public good, and therC'- 
lore liable to cluinge when they should cease to promote that ob- 
ject. Within those bounds which he, as well as his antagonist, 
meant not to transgress, and rejectiiio- all unnecessary iimo- 
vatioii, the whig had a natural tendency to political improve- 
inciii, the tory an aversion to it. The one loved to descant 
on liberty and the riglits of mankind, tlie other on the mis- 
chiefs of sedition and the rights of kings. Though both, as 
I have said, admitted a common principle, the maiisteiiaiice, of 
tlie constitution, yet this made the privileges of the subject, 
that the crown’s prerogative, his peculiar care. rlen<?e it 
seemed likely that, through passion ainl circ.umstance, the 
tory might aid in establishing’ despotism, or the whig in sub- 
verting monarch]^. The former was g<‘usra]]y hostile to the 
liberty of the press, and to freedom of inquiry, especially in 
religion ; tlie latter their friend. The principle of the one, 
in short, was amelioi’ation ; of the other, conservation. 

But the distinctive characters of wdiig and tory were less 
plainly seen, after the revolution and act of settle- changes 
ment, in relation to the crown, than to some other thS^'h/dr- 
parts of our polity. The tory w^as ardently, and in 
tlie first place, the supjxirter of the church, in as niucJi pre- 
eminence and power as he could give it. For the church’s 
sake, wiien both s(^emed as it were on one plank, lie sacrili{*ed 
liis loyalty ; for lier he w^as always ready to pei'secute the 
(.*atho]i(', and if the times permitted not to persecute, yet to 
restrain and discoimtenance, the non-conformist. He came 
umvillingiy into tlie toleration, which the wliig hiild up as one 
of the great trophies of the revolution. Tiie wing spm-ned 
at the liauglity language of the church, and treated the dis- 
senters ^vitii moderation, or perhaps with favour. Tliis dis- 
tinction subsisted long after the two parties had shifted their 
ground as to civil liberty and royal power. Again, a 
predilection for tlie territorial aristocracy, and for a govern- 
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me.nt chiefly conducted by their iiifliiciRre, a jealousy of new 
meiis of the mercantile interest, of the coiniBoiialty, never 
failed to mark the genuine tory. It has I)eeii common to 
speak of the ^vhigs as an aristocratical faction. Doubtless 
the majority of the pi^err-ge from the revolution downwards 
to the death of George IL ^vere of that denomination. Eat 
this is merely an instance wherein the party and the priiuaple 
are to be distinguished. The natural bias of the aristocracy 
is towards the crown ; but, except in most part of the reign 
of Anne, tlie crown might be reckoned vrith the whig party. 
No one who reflects on the motives which are likely to influ- 
ence the judgment of classes in society, would hesitate to 
predict that an English house of lords would contain a larger 
proportion of men inclined to the tory principle than of the 
op])osite school; and we do lUJt find that exMcdc-in c contra- 
<li(*.ts this anticipation. 

It will be olndoiis that I have given to eacli of these poli- 
tical principles a moral character ; and have considercxl thejn 
as they would subsist in upright and co]iscientious men, not 
as we may find them in the dregs of Romulus,^^ suffocated 
by selfishness or distorted by faction. The whigs appear to 
have taken a far more com})rehensive view of tlie nature and 
ends of civil society ; their principle is more virtuous, more 
flexible to the variations of time and circumstance, more 
congenial to large and masculine mtellects. But it may pro- 
bably be no small advantage, that the tw^o parties, oi rather 
the sentiments ^vliich have been presumed to actuate them, 
should have been mingled, as we find them, in the complex 
mass of the English nation, ^vdlether the proportions may or 
not have been alu^ays such as we might desire. They bear some 
analogy to the two forces \^hich retain the planetary l)od:es 
in their orbits ; the annihilation of one would disuerse them 
into chaos, that of the other would drag them to a cen- 
tre. And, though I cannot reckon these old appellations 
l)y any means characteristic of our political factioiis in the 
nineteenth century, the names whig and tory are often well 
applied to individuals. Nor can itl)e otherwise; since they 
are founded not only on our law^s and history, with wliicii 
most have some acquaintance, but in the diversities of con- 
dition and of moral temperament generally su!)sisting among 
mankind. 
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It is however one tiling to prefer the wli'g K-roiv-i;)]?.', an- 
other to justify, as an advocate, the party -.-o; e that 

name. So far as they were guided by tliar, principle, I hold 
them far more friendly to the great interests of the common- 
wealth than their adversiiries. But, in truth, the peculiar cir- 
cmnstaiices of these four reigns after the revolution, the spirit 
of foctioii, ])rejudice, and animosity, above all, the desire of ob- 
taining or retaining power, wliich, if it be ever sought as a 
means, is soon converted into an end, threw both parties ver}?' 
often into a false position, and gave to each the language and 
sentiments of the other ; so that the two pe'ii:ci].iles are. rather 
to he trciC'.'di. in writings, and those not Vi'holly of a temporary 
nature, than in the debates of parliament. In the reigns of 
Yvilliam and Anne, the whigs, speaking of them generally 
as a great party, had ]rr('Siir\'e<l their original character un- 
impaired far uiorc than their opiionents. All that had passed 
in the former reign served to humble the tories, and to en- 
feeble tlu‘ir ])ri?ic.ii)]e. The revolution itself, and the votes 
upon v.'hicli it was founded, the bill of recognition in lo90, 
the repeal of tlie non-j-esisting' test, the act of settlement, the 
oath of abjuration, were solemn adjudications, as it were, 
against their creed. Tliey took away the old argument, that 
tlie letter of the law was on their side. If this indeed were 
all usurpation, the answer was ready; but tliose who did not 
care to make it, or by their submission put it out of tlieir 
power, were compelled to sacrifice not a little of that which 
had entered into tlni definition of a tory. Yet even this had 
not a greater etfect than that systematic jealousy and dislike 
of tlus administration, which made them encroach, according 
to ancient notions, and (‘ertainly their own, on the preroga- 
ti^■e c)f "^Villiam. They leuruecl in this no unpleasing lesson 
to jyopular asseniiblies, to magnify their owii privileges and 
tin? rigi'J's of the peojde. This tone oftcm assumed by 
the friends of the exiled fiimily, and iu tliem it was without 
any dereliction of their object. It was natural that a. Jaco- 
bite sliould use popular topics in order to thwart and subvert 
an usurping government. His faith was to the crown, but 
to the crown on a riglit head. In a tory who voluntarily 
submitted to the reigning prince, such an opposition to the 
prerogative was repugnant to the maxims of his creed, and 
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placed Mm, as I have said, in a false position. This is of 
course applicable to the reigns of George 1. and IL, and in 
a gre^iter degree in ])roj)Grtion. as the tory arnl ]?KT>I)it<; were 
more separated than they had been perhaps under W^illiann 
The tories gave a striking pi'oof how far they might be 
brought to abandon their theories, in supporting an address 
to the queen that she would invite the princess Sopliia to take 
up her residence in England; a measure so unnatural as 
well as imprudent, that some have ascribed it to a subtlety 
of politics vAmili I do not comprehend. But we need not, 
perhaps, look farther than to the blind rage of a party just 
discarded, wlio, out of pique towards their sovereign, made 
her moi*e irreconcilably their enemy, and while they hoped 
to brand their opponents with inconsistency, forgot that the 
imputation would redound with tenfold force on themselvevS. 
The whigs justly resisted a proposal so little called for at that 
time ; but it led to an act for the security of the succession, 
designating a regency in the event of the queen’s decease, 
and providing that the actual parliament, or the last, if none 
^vere in being, should meet immediately, and continue for six 
months, unless dissolved by the successor.* 

In the conduct of this party, generally speaking, we do not, 
I think, find any abandonment of the cause of liberty. The 
whigs appear to have been zealous for bills excluding place- 
men from the house, or limiting their numbers in it ; and tlie 
abolition of the Scots privy council, an odious and despotic 
tribunal, was owing in a great jneusure to the authority of 
Io3*d Somers, t In these measures however the tories gene- 
rally co-operated ; and it is certainly difficult in the history 


* 4 Anne, c. 8. Pari, Hist. 457. et 
post. Burnet, 429. 

t 6 Anne, c. 6. Pari. Hist. 613. So- 
merville, 296. Harthv. Papers, ii. 473. 
Cunningbain attests the zeal of the whigs 
for abolishing the Scots privy council, 
tliough he is wrong in reckoning loi*d 
Cowper among them, whose name appears 
in the ].)rotest on the other side, ii. 1 35, 
ivc. Tlie distinction of old and modern 
whigs appeared again in this reign ; the 
former professing, and in general feeling, 
a more steady attachment to the principles 
of civil liberty. Sir Peter King, sir 
Joseph Jekyll, IMr. Wortley, Mr. Hamp- 


den, and the historian lilmself, were of 
this description ; and consequently did 
not always suiqu-'rt GocloJphin. P. 210, 
&;c. Mr.'iVorliey bronghr. in a bill, which 
passed the commons in 1710, for voting 
by ballot. It was opposed by Wlir-rton 
and Godolphinin the loi'ds, as dangerous 
to the constitution, and throw-n out. 
Wortley, he says, went the next year to 
Venice, on purpose to inquire into the 
efTeers of tlie baljot, wliich prevailed uni- 
versali 3 - in that republic. P. 285. I have 
since learned that no trace of such a bill 
can be found in the Journals; yet I think 
Cunningham must have had some foun- 



A>j?je,Geo.L,GeoJI.J FROM HENRY VII. TO GEORGE 11. 307 


of any nation^ to separate the influence of sincere y)atri(.;tisni 
from that of aniinosity and thirst of power. But one me- 
iiionible event in the reign of Anne gave an oppor- 
timity for the two theories of govern- rvJTo?" 

ment into (-(jilTsion., to the s'gjia' advantage or that 
which the whigs professed ; I mean the impeachment 
of Dr. SacheverelL Though, with a view to the interests 
of tlieir nyh’iis'h'y, this prosecution was very unadvised, and 
has been deservedly censured, it was of high importance in a 
constitutional light, and is not only the most authentic exposi- 
tion, but the most authoritative ratification, of the principles 
upon which the revolution is to be defended.* 

Tlie charge against Saclutverei^ was, not for impugning 
what was done at the revoliUior:, \vbieh he affected to vindi- 
cate, but for maintaining that it was not a case of resistance 
to tlie sajireme power, and conseijuently no exception to his 
tenet of an unlimited passive oliediimce. The managers of 
the impeachment liad, therefore, not only to prove that there 
uais resistance in the revolution, which could not of course 
be sincerely disputed, but to assert the lawfulness, in great 
emergencies, or what is called in politics necessity, of takiiig 
arms against the law — a delicate matter to treat of at any 


dation for iiis circumstantial assertion. 
The ballot, liowever, was probably meant 
to be m parliament, not, or not wholly, 
in elections. 

[On searcln'ng the Journals, I find 
a bill “ to prevent bribery, corruption, 
and other indecent practices, in elect- 
ing of members to serve in parlia- 
ment,” ordered to be brought in, ITth 
Jan. 3 708-9. Nothing further appears 
in this sessum ; but in the next, a bill 
with the same title is brought in, 15th 
Feb. 1709-30, and read a second time 
Feb. .18tli; but no more appears about 
it. Mr. V'ortley'.s name does not appear 
amtJiig those who were ordered to bring 
in either of these bllis. 

I have also found In a short tract, en- 
titled “ A Patriot’s Ih'oposal to the Peo- 
ple of England,” 1705, a recommendation 
of election by ballot. It is highly de- 
moeraticiil in its ]>rinciple, but came a 
full century too soon. The proceedings 
of the House of Commons in the Ayles- 
bury case seem to have produced it. 


It seems, therefore, that I was mis- 
taken in supposing the bill ineiitioned by 
Cuuningliam to have respected the mode 
of voting in parliament. — 1845.] 

* Pari. Hist. vi. 805. Burnet, 507. 
State Trials, xv. 1. It is said in Coxe’s 
Life of Marlborough, iii. 141., that Marl- 
borough and Somers were against tins 
))roseciition. This writer goes out of 
ids way to make a false and iinpertiiieiit 
remark on tlio managers of the iinpoaeli- 
ment, as giving encouragement by ihoir 
speeches to licentiousness and sedition. 
Id, 1 60. 

[Cunninglinra says tluit l^Iarlboroiigh 
was for prosecution at law, ratlier than 
impeachment; Somers against both, ii. 
277. : Harley spoke, against the impeach- 
ment, as unworthy of the house, but con- 
demned Sachevcrell’s sermon a.s foolisliL, 
calling it a '•'cii'cumgy ration of incoherent 
worils ; ” which, the historian says, some 
thought was the character of his own 
speech. Vol. ii. p. 2?? 5. — 1845.] 
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time, and not least so by ministers of state and law officers 
of the crown, in the very presence, as they knew, of then- 
soy ereign.^ We cannot praise too highly their speeches upon 
this charge j some shades, rather of discretion than discord- 
ance, may be perceptible ; and we may distinguish the warmth 
of Lechmere, or the openu.ess of Stanhope, from the caution 
of Walpole, who betrays more anxiety than his colleagues to 
give no offence in the highest quarter ; but in every one the 
same fundamental principles of the whig creed, except on which 
indeed the iiiipeachmeiit could not rest, are unminbigaoiisly 
proclaimed. Since we must give up our right to the laws 
a.!i(l liberties of this kingdom,’^ says sir Joseph Jekyll, or, 
which is all one, be precarious in the enjojnnent of them, and 
hold them only during pleasure, if this doctrine of unlimited 
non-resistance prevails, the commons have been content to 
undertake tliis prosecution.” t — The doctrine of unlimited, 
unconditional, passive obedience,” says Mr. Walpole, ‘Mvas 
first invented to support arbitrary and despotic power, and 
was never promoted or countenanced by any government that 
had not designs some time or other of making use of it.”| 
And thus general Stanhope still moi*e vigorously : As to 
the doctrine itself of absolute non-resistance, it should seem 
needless to prove by arguments that it is inconsistent witli 
the law of reason, with the law of nature, and with the prac- 


“ The managers appointed by the 
house of commons,” says an ardent Ja- 
cobite, ‘‘ ijciiaved with ali the insolence 
imaginable. In their discourse they 
boltlly asserted, even in her majesty’s 
presence, that, if tin? riglit to the crown 
was liereditary and iiide.tca.sible, the 
prince beyond seas, meaning the hing, 
and not the queen, had the legrd title to 
it, siie having no claim, thereto, but what 
she owed to the people ; and thar. by the 
revolution principles, on v.diich the con- 
stitution was founded and to which ilie 
laws of the land agreed, the people might 
turn out or lay aside their sovereigns as 
they saw cause. Tljough, no doubt of 
it, there was a great deal of truth in these 
asscvtioirs, it is easy to be believed that 
the queen was not well pleased to bear 
them maintained, even in her own pre- 
sence and in so solemn a manner, before 
such a great concourse of her subjects. 


For, though princes do cherish these and 
the like doctrines, wliilst they serve as 
the means to advance themselves to a 
crown, yet, being once possessed thereof, 
they have as little satisfaction in them as 
those who succeed by an hereditary un- 
questionable title.” Lockhart Papers, i, 
312 . 

It is probable enough that the last 
remark has its weight, a-Kl :^ic ‘.jHurn 
did not wholly like the ^:)eee!^": of 
of the managers ; and yet notinng can 
be more certain than that she owed her 
crown in the first instance, and the pre- 
servation of it at that very time, io those 
insolent doctrines which w’-ounded her 
royal ear ; and that the genuine loyalists 
would soon have lodged her in the 
Tower. 

f State Trials, xv. .05. 
t Id. 115. 



Anne, Geo. L, Geo. II.] FROM HENRY VII. TO GEORGE II. 369 


tice of all ages and countries. Nor is it very material what 
the opinions of some particular divines, or even the doctrijie 
generally preached in some pai'ticular reigns, may have been 
concerning it. It is s-ifficieut for us to know what the prac- 
tice of the church of England has been, wlien it found itself 
oppressed. And indeed one may appeal to the practice of all 
clrurches, of all states, and of all natiojis in the world, how 
they behaved themselves when they found their civil and 
religious constitutions invaded and oppressed by tyranny. 
I believe we may further venture to say, that there is not at 
this day subsisting any nation or g-ovenimeiit in the woidd, 
whose first original did not receive its foundation eitlier from 
r(isistance or compact ; and as to our purpose, it is equal if 
the latter be admitted. For wherever compact is admitted, 
tlicre must be adinitted likewise a right to defend the rights 
accruing by such To argue the mindclpal laws of 

a country in this case is idle. Tliose laws were only made 
for the common course of things, and can never be understood 
to have been designed to defeat the end of all laws whatso- 
ever ; which would be the couse(|uence. of a natioids tamely 
submitting to a violation of all their divine and human 
rights.’^ ^ Mr. Lechmere argues to the same purpose in yet 
stronger terms.t 

But, if these managers for the commons were explicit in 
their assertion of the whig principle, the counsel for Sache- 
verell by no means unfiiried tlie ojiposite banner with equal 
courag'e. In this ^vas chiefly manifested the success of the 
fo]*iner. His advocates had recourse to the ]>etty chicane of 
ai;gnino' tJiat lie had laid down a g'eiKU'al rule of obedience 
•witlunit ineritioning its exceptions, that the revolution was a 
case of necessity, and that they fully approved what was done 
tlierein. Tliey set up a distinction, uliicli, tliough at that 
time perhaps novel, has sometimes since been, adojired by tory 
'U'riters ; that resistance to the supreme power was indeed 
utterly illegal on any pretence whatever, but tliat the supreme 
power in this kingdom v'as the legislature, not the king ; and 
tliat the revolution took effect by the concun*ence of the lords 
and commons, t This is of itself a descent from the high 

^ State Trials, 127. | State Trials, 296. 22D. It is observed 

f Id. 61. by Cunningham, p. 286., that Saelievcreirs 

VOL. II. B B 
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ground of toryism, and would not have been held by the 
sincere bigots of that creed. Though specious, however, the 
argument is a sophism, and does not meet the case of the 
revolution. For, though the supreme power may be said to 
reside in the legislature, yet the prerogative ^rithin its due 
limits is just as much part of the constitution, and the ques- 
tion of resistrin(\e to lawful authority remains as before. Even 
if this resistance had been made by the two bouses of parlia- 
ment, it was but the case of the civil war, which had been 
explicitly condemned by more than one statute of Charles II. 
But, as Mr. Lechmere said in reply, it was undeniable that 
the lords and commons did not join in that resistance at the 
revolution as part of the legislative and supixune po^ver, but 
as part of tlie co]ic(*dve bculy of the nation.'^' And sir John 
Holland had before observed, that there \w.is a resistance 
at tlie revolution was most plain, if taking up arms in York« 
sliire, Nottinghamshire, Cheshire, and almost all the counties 
of England ; if the desertion of a prince’s own troops to an 
invading prince, and turning their arms against their sove- 
reign, be resistance.” t It might in fact have been asked 
whether the dukes of Leeds and Shrew'sbury, tiren sitting in 
judgment on Sacheverell (and who afterwards voted him 
not guilty), might not have been convicted of treason, if the 
prince of Orange had failed of success ? t The advocates in- 
deed of the prisoner made so many concessions as amounted 
to an abandonment of all the general question. They relied 
chiefly on numerous passages in the homilies, and most 
approved writers of the Anglican church, asserting the duty 
of iiiihoiiiided passive obedieiux^ But the managers eluded 

counsG;], except Phipps, were ashamed of the nature of government in genera], and 

him ; which is really not far from the the constitution and laws of Uritaiii in 

case. ‘‘ The doctor,” says Lockhart, particular, which necessity in that par- 

“ employed sir Simon, afterwards loi'd ticular case made expedient and lawful.” 

Ilareoiirt, and sir Constantine Piiipps, as Ibid, 

his counsel, who defended him the best * State Trials, 407. 

way lliej" could, though they were hard f Id. 110. 

put to it to maintain the hereditary right f Cunningham says tluit the duke of 
and unlimited doctrine of non-resistance, Leeds spoke strongly in favour of tlie 
and not condemn the revolution. And revolution, tliough lie voted Sacheverell 
the truth on it is, these are so inconsis- not guilty. P. fi98. Lockhart observes, 
tent with one another, that the chief that he added success to necessity, as an 
arguments fdleged in this and other pa- essential point for rendering the revolu- 
rallel cases came to no more than this ; tlon lawful, 
that the revolution was an exception from 
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these in their reply \ritli decent respect.* The lords voted 
Sacheverell guilty by a majority of 67 to 59 ; several vc,trr^ 
on side ratlior according to their present faction than 
their own principles. Tirey a slight sentence, inter- 

dicting him only from ;:.r{'rrnir:g ih.:- three years. This was 
deemed a sort of triiiii';. ;’: :^'y adlierents ; bnt a severe 
punishment on one so iijsignificant would have been mis- 
placed ; and the sentence may be compared to the nominal 
damages sometimes given in a suit instituted for tlie trial of 
a great right. 

TIuj shifting' combinations of party in the reign of Anne, 
which affected the original <listiiierinns of whig and Revolution 
tory, though generally kiKnwi, must be shortly no- jj/under"'''' 
ticed. The (jiieen, wlmse. understanding and fitness 
for government were below mediocrity, luul been attiiched to 
the tories, and bore an antipathy to her predecessor. Her 
first ministry, her first parliament, gave presage of a govern- 
ment to be wholly coiulucted by that party. But this pre- 
judice was counteracted by the persuasions of that celebrated 
favourite, the wife of Marlborough, who, probably from some 
personal resentments, had thrown her influence into the scale 
of the whigSo The well-known records of their conversation 
and correspondence present a strange picture of good-natured 
f(?ebleness on one side, and of ungrateful insolei^ce on tlnj 
other. But the interior of a court v»dll rarely endure daylight. 
Though Godolpliin and Marlborough, in whom the queen 
reposed her entire confidence, had been thought tories, they 

^ The hoinilics are so much more tlicm. But the times were uot n23C for 
vehement nj^ainst resistance than Sa- this, or some other of that good jirclate's 
choverelJ was, that it would have been designs. 'Wordsworth’s Ecclcs. liiog. 
awkward to pass a rigorous sentence on vol. vi. The quotations from tlio homilies 
Iiim. In fact, he or any other clergy- and other approved works by Sachevereli’s 
man had a right to ipreach the homily counsel arc irresistible, and must have 
against rebellion instead of a sermon. As increased the party spirit of tlie clergy, 
to their laying down general rules with- No conjuncture of circumstances what- 
out adverting to the exceiJtions, an apology ever,'’ says bisljop Sanderson, “can make 
which the managers set up for tlmin, and that expedient to be done at any time 
it v/as just as good Ibr Sacheverell; and that is of itselt^ and in the kind, unlawful, 
the homilies expressly deny all i)Ossible For a man to take up arms on'ensive or 
exceptions. Tillotson had a plan of droj,>- defensive against a iawfu ! sovereign , being 
ping these old compositions, which in a thing in its nature simply and de toto 
some doctrinal points, as well as in the genere unlawful, may not be done by any 
tenet of non-resistance, do not represent man, at any time, iii any case, upon any 
the sentiments of the modern church, colour or pretence whatsoever.” State 
though, in a general way, it subscribes to Trials, 231. 
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became graduallyalieiiatedfrom that party, and communicated 
their own feelings to the queen. The house of commons very 
reasonably declined to make an hereditary grant to the latter 
out of the revenues of the post-office in 17^02, when he had 
perfoiTued no extraordinary services ; though they acceded to 
it without hesitation after the battle of Bieidieim,'^' Tliis 
gave some offence to Anne ; and the chief tory leaders in the 
cabinet, Rocliester, Nottiiiglnun, and Buckingham, displaying: 
a reluctance to carry on the war with such vigour as Mark 
borough knew to be necessary, were soon removed from 
office. Their revengeful attack on the queen, in the address 
to invite the princess Sophia, made a return to power hopeless 
for several years. Anne how'ever entertained a desire very 
natural to an English sovereign, yet in which none but a 
weak one will ex])ectto succeed, of excluding' chiefs of parties 
from her c,oiincils. Disgusted with the tories, she ^vas loth 
to admit the whigs ; and thus Gotlolplnids aduiiriistration, 
from 1704 to I7O8, was rather sullenly supported, some- 
times indeed thwarted, by that party. Cowper was made 
chancellor against the queen’s wishes t; but the junto, as it 
was called, of five eminent whig peers, Somers, Halifax, 
Wharton, Orford, and Sunderland, were kept out through 
the queen’s dislike, and in some measure, no question, through 
Godolpliin’s jealousy. They forced themselves into the cabi- 
net about I7O8 ; and effected the dismissal of Harley and 
St.John, who, though not of the regular tory school in con- 
nexion or principle, had already gone along witli that fiiction 
in the late reign, and were now reduced by tlieir disLuissal to 
unite with it. t The whig ministry of queen Anne, so often 


* pari. Hist. vi. 57. They did not 
scruple, however, to say what cost nothing 
but veracity and gratitude, that iMarl- 
boroiigh had retrieved the honour of the 
nation. This was justly objected to, as 
refieeting on the late king, but carried by 
IHOtoSO. Id. 59. Ijurnot. 

t Coxe’s Marlborough, i. 483. Mr. 
Smith was chosen speaker by S48 to 205, 
a slender majority; but some of the 
ministerial party seem to have thought 
him too mucli a whig. Id. 48.7. Pari. 
Hist. 450. 'i’he whig pamphleteers were 
long hostile to Marlborough, 


f Burnet rather gently slides over these 
jealousies between Godolpliin and the 
whig junto; and Tindal, his mere co]iyist, 
is not worth mentioning. But Cunning- 
ham’s history, and still more the letters 
published in Coxe’s Life of Marlborough, 
sho w better the state of party iiitriguk; 
which the Parli:imentary History also 
illustrates, as well as many pamphlets of 
the time*. Somerville has carefully com- 
piled as much as was known when he 
wrote. 
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talked of, cannot in fact be said to have existed more than 
two years, frojii l/^'OS to I7IO ; her previous administration 
having’ been at first tory, and afterwards of a motley com- 
plexion, though depending' for existence on the great whig 
interest which it in some degree proscribed. Every one 
knows that this niinistiy was precir)it'ited from power tlircnigh 
the favourite’s abuse of her ascendaiKy, become at length 
intolerable to the most forbearing of queens and mistresses, 
conspiring with another intrigue of the bed-chamber, and the 
popular clamour against SachevereH’s impeachment.* It 
seems rather an humiliating; proof of the sway which the 
feeblest enjoys even in a limited monarchy, that the 

fortunes of Europe should have been cliavigeil by nothing 
more noldc than the insolence of one waiting vv'oman and the 
cunning of anotlier. It is true that this was efiected by 
throwing tlie weight of the crown into the scale of a power- 
ful faction ; yet the house of Bourbon would probably not 
have reigned beyond the Pyrenees, but for Sarah and Abigail 
at queen Anne’s toilet.t 


^ [ li’ wc may bulieve Swift, the queen 
had become alienated from the duchess 
of Marlborough as far buck as her ac- 
cession to the throne ; the ascendant of 
the latter being \vhat “ her majesty bad 
neither patience to bear nor spirit to sub- 
due.” Memoirs relating to the Change 
in the Queen’s Ministry. But Coxe seems 
to refer the commencement of the cold- 
ness to 1706. Life of Marlborough, 
p. 153.— 18-15.] 

f [“It is most certain, lliat when the 
{jjueen first began to change her servants, 
it was not from a dislike of things hut of 
])ersons, and those ])ersons a vcTy small 
number,” Swift’s hujuiry into the Be- 
haviour of the Queen’s last Ministry. 
Ti tough this authority is not always 
trustworthy, I incline to credit what is 
here said, eotiiirnied by bis private letters 
to Stella at this time, ‘‘it was the issue,” 
he goes on to inform u.s, “ of SacbevoreH’s 
trial which, encouraged her to proceed so 
far, Slie then determined to dissolve 
parliamerst, having previously only de- 
signed to turn out one family. The 
wbigs on this resolved to resign, which 
she accepted unwillingly from Somers 
and Cowper, both of whom, especially 
the former, she esteemed as much as her 


nature was capable of.” Her scheme 
was moderate and comprehensive, from 
which she never departed till near her 
death. She became very difficult to ad- 
vise out of the opinion of having been 
too much directed. “ So that few- mi- 
nisters had ever perhaps a harder game 
to ])lay, between the jealousy and discon- 
tents of his f Oxford’s] friends on one 
side, and the management of the queen’s 
temper on the other.” His friends Averc 
anxious for furtlior changes, with Avhieli 
he was not uriAvilling to com])lv, had not 
the duchess of Somerset’s inlliience been 
employed. The queen said, if she might 
not choose her own servants, she could 
not see what advantage she had got Iroin 
the change of ministry ; and so little was 
her heart set upon a tory administration, 
that many emjjloyinents In court and 
coiintry, and a great majority of all com- 
missions, reniaiiied in the hand.s of the 
other party. She lost the government 
the vote on lord Nottingham’s mo- 
tion, and seemed so little displeased, that 
she gave her hand to Somerset (who had 
voted against the court) to lead her out. 
But during her illness, in the Avinter of 
1713, the w'higs were on the alert, which, 
he say.s, was so represented to her, that 

a 


B B 



S74< CONSTITUTIONAL IIISTOIiY OF Ey:GLA:\D [Chap. XYL 

Tt.c object of the war, as it is coiiiinoiily called, of the 
War of the G i’anil Alliance, coinniciic-ed in 1702 , was, as ex- 
suocc.;^u)n. ^11 iuldi’ess of tlic liouse of commons, for 

preserviiig: the liberties of Europe and reducing the exorbitant 
po\ver of France/^ The occupation of the Spanish dominions 
by the dvilie of Anjou, on the authority of the late king^s will, 
was assigned as its jastiiicatio:n, together with the acknow- 
ledg'nient of the pretended prince of Wales as successor to his 
father James. Charles, archduke of Austria, was recognised 
as king of Spain ; and as early as 1705 the restoration of 
that monarchy to his liouse is declared in a speech from the 
throne to be not only safe and advantageous, but glorious to 
EiiglaiuLt Louis XIV. had perha])S at no time much hope 
of retaining for his grandson the whole inlieritance he claimed ; 
and on several occasions made overtures for negotiation, but 
such as indicated his design of rather sacrificing the detached 
possessions of Italy and tl;e Xetiiei’Ja-nls than Sjiain itself and 
tlie Indies, t After the battle of Oiidenarde, however, and 
the loss of Lille in the campaign of I 7 OS, the exhausted state 
of France and discouragement of his court induced him to 
acquiesce in the cession of the Spanish monarchy as a basis 
of treaty. In the conferences of the Hague in 17"09, he 
struggled for a time to preserve Naples and vSicily ; but 
ultimately admitted the terms imposed by the allies, with the 
exception of tlie famous thirty-seventh article of the prelimi- 
naries, bindirig him to procure by force or iiersuasion tlie 
resignation of the Spanish crown by his grandson Mutliin two 
months. This pi'opositiou he declared to be both dislionooiv 
able and imjiracticable ; and, the allies refusing to give way, 
the uegotiatioii w'as broken off. It was renewed the next 
year at Gerti'iiyik'idiiLrg ; but the same obstacle still proved 
ii IS iirmouii table. § 


she laid aside all schemes of reconciling 
the two o])posite interests, and entered 
on a dnn resolution of adhering to the 
old English priiiciplt-s.” This passage 
is to he considered witli a view to what 
we learn from, other quarters about the 
old English }3rinciples ; ” which, whe- 
ther SwH't was aware of it or no, meant 
witli many nothing less tiian the restor- 
ation of the house of Stuart, — 18do.] 


* Farl. Hist. vi. 4. 
f Nov. 27. Pari. Hist. 477. 

I Coxe’s ■VlarllKorougii, i. 453. ii. 1 10. 
Ciiniiinghain, ii. 52. 83. 

§ -Mejnoire.s de Torcy, vol. ii. passim, 
Coxe^s Marlborough, voh iii. Boling- 
broke’s Letters on History, and Lord 
Walpole’s Answer to them. Cunning- 
ham, Somerville, 8-1 0. 
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It has been the prevailing opinion in modern times that 
the Eiiglisli ministry, rather against the jiidguKr.it of their 
allies of Holland, insisted upon a condition not indispensable 
to tlieir security, and too ignominious for their fallen enemy 
to accoiit. Some may perhaps incline to think that, even had 
Philii) of Aiyou been suilered to reign in Naples, a possession 
rather honourable than importarit, riie balance of power would 
not have Ijcen seriously affected, and the. probability of durable 
peace been increased. This, however, it was not necessary 
to discuss. The main question is as to the power which tlie 
allies possessed of securing the Spanish monarchy for the 
archduke, if they had consented to waive the thirty-seventh 
article of the jnveliminaries. If indeed they could have been 
cc-usidered as a single potentate, it was doubtless possible, by 
means of keeping up great armies on the frontier, and by the 
delivery of cautionary towns, to have prevented the king of 
Franccj from lending assistance to his grandson. But, self- 
interested and disunited as confederacies generally are, and 
as the grand alliance had long since become, this appeared a 
very dangerous course of policy, if Louis should be playing 
an underhand game against his engagements. And this it 
was not then unreasonable to suspect, e^’en if we should 
believe, in despite of some plausible authorities, that he was 
really sincere in abandoning so favourite an interest. The 
obstinate adherence of Godolphin and Somers to the prelimi- 
naries may possibly have been erroneous ; but it by no means 
<leserves the r(?].)roach tliat lias been unfairly bestowed on it ; 
noj’ can the whigs be justly charged with protracting the war 
to enrich Marliiorougli, or to secure themselves in power.'^ 


' Till:: jjiugraphcr of‘ Marlborough 

:isst.Ti.s that lie was against breaking oT 
the conferences in 3 70:b thougii cieariy 
i'or insisting on tlie cession of Spain, (iii. 
<!(), ) Godoipbin, Somers, and tlie whigs 
in general, expected Louis XIV. to yield 
tlie thirty -seveiitli article. Cowper, how- 
ever, was always doubtful of tiiis. Id. 
176 ’. ^ 

It is very liard to pronounce, as it ap- 
pears to me, on the great jiroblera of 
Louis’s sincerity in this negotiation. No 
decisive evidence seems to have been 
brought on the contrary side. The most 
remarkable authority that way is a pas- 

B ] 


sage in the Menioires of St. Plielipe, iii. 

who cerlainly asserts tliat tlie king 
of France had, witliout the knowledge of 
any of liis ministers, assured Ins grandson 
of a continued su|.i])ort. But the ques- 
tion returns as to St. Pheliiie’s means of 
knowing so important a secret. On the 
other hand, I cannot discover in tlic 
long correspondence lietween madame de 
Maiiitenoii and tlic prineesse des Ursins 
the least corroboration of these suspicions, 
but much to the contrary effect. Nor 
does Torcy drop a word, though ^vriting 
v/hen all was over, ])y which wo should 
infer that the court of Vcrsailios had any 

4 
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Tbe CGiiforcucos at Gertruydenbiirg were broken olf in 
Juljj 1710, because an absolute security for the 
evacuation of Spain by Philip appeared to be want- 
ing 5 and within six months a fresh negotiation was 
secretly on "foot, the basis of which was his retention of that 
kingdom. For the administration presided over by Godol- 
phin had fallen meanwliile ; new counsellors, a new parlia- 
ment, new principles of government. The tories had from 
tlie !.)eginning come very reluctantly into the schemes of the 
grand alliance ; though no opposition to the war had ever 
been shown in parliament, it was very soon perceived that 
the majority of that denomination had their hearts bent on 
Rciiowfid pea(*e.^ But instead of renewing the negotiation in 
oul'toiy concert with the allies (which indeed niig'ht liave 
Kovormnwit. impracticable), the new ministers fell upon the 
course of a clandestine arrangement, in exclusion of all the 
other powers, wirieli led to the signature of preliminaries in 
September, I7II) and afterwards to the public congress of 
Utrecht, and tha (jelebrated treaty named from that town. 
Its chief provisions are too well known to be repeated. 

The arguments in favour of a treaty of pacification, which 
sliould abandon the great point of contest, and leave Philip 
in possession of Spain and Anierica, w^ere neither few nor 


other hopes left in 1709, than •wlial. still 
lingered in their heart from the deter- 
mined spirit of the C^stijians themselves. 

It iippeais hy the Meiiiolres de Noailles, 
iii. 10. (edit. i777) that Louis wrote to 
Pliilip, l^O'th Nov. 170S, hinting that he 
must reluctantly give him up, in answer 
to one wherein the latter had declared 
that he would not quit Spain while he 
had a dro]) of blood in his veins. And 
(,'n the French ambassador at Madrid, 
Aiviclot, remonstrating against the aban- 
donment of Sjiain, with an evident inti- 
mation that Philip could not support 
himself alone, the king of France an- 
swered that he must end tlie war at any 
price. L5th April, 1709- Id. .34. In 
the next year, after the battle of Sara- 
gosa, which seemed to turn the scale 
wholly against Philip, Noailles was sent 
to Madrid, in order to persuade that 
]mncG to abandon the contest. Id. 107. 
There w'ere some in France who would 
even have accepted the thirty-seventh 


article, of whom inadamc de Maintenon 
seems to have been. P. 117. We may 
perhaps think that an explicit ofler of 
Naples, on the part of tlie allies, would 
have changed the scene ; nay, it seems as 
if Louis would have been content at this 
time w^ith Sardinia and Sicily. P. 108. 

A contemporary historian of remark- 
able gravity observes ; “ It w'as strange to 
see how' much the desire of French wine, 
and the dearness of it, alienated many 
men from the duke of Marlborough's 
friendship.” Cunningham, ii. 220, The 
hard drinkers complained that they were 
poisoned by port; these formed almost a 
party; Dr. Aldrich, dean of Christchurch, 
surnamed tlie priest of Bacchus, Dr. 
Ratcliff, general Churchili, &c. “ And 

all the bottle companions, mriuy phy.si- 
cians, and great numbers of the law'yers 
and inferior clergy, and, in line, the loose 
women too, were united together in the 
{action against the duke of Marlborough.” 
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inconsiderable. 1. The kingdom had been impoverished by- 
twenty years of iininteiTuptedly siagiijentcd taxation ; 
the animal burthens being tri;.)le in amount of those for and 
pai<l before the i-e volution. Yet, amidst these sacri- ' 

fices, we had the mortification of finding a debt 
rapidly increasing, wliereof the mere interest far exceeded 
file ancient revenues of the crown, to be bequeathed, like an 
hereditary curse, to unborn ages.^ Though the supplies had 
been raised with less difficulty tJian in the late reign, and the 
condition of trade was less unsatisfactory, the landed pro- 
prietors saw with iiidignaiion the silent transfer of their 
^vealth to new men, and almost hated the glory that was 
brought by their own degradatioiic t Was it not to be feared 
that they might hate also the revolution, and the protestant 
succession tliat depended on it, when they tasted these fruits 
it had borne ? Even the army had been recruited b\' '.-iobenr 
means unknown to our constitiitioji, yet such as the continual 
loss of men, with a population at the best stationary, had 
perhaps rendered necessary.! 

S. The prospect of reducing Spain to the archduke’s obe- 
dience was grown unfavourable. It was at best an odious 
work, and not very defensible on any maxims of national 
justice, to impose a sovereign on a great people in despite 
of their own repugmance, and wdiat they deemed their loyal 
obligation. Heaven itself might shield their righteous cause, 
and baffle the selfish rapacity of human politics. But what 
was the state of the war at the close of 1710 ? The sur- 

[The national debt, 31st Dec. 171-1, cruit the army by a forced conscription 
amounted, aceordiii,^ to Chalmers, to of men from each parish, but laid aside 
v70,()M,3067. Sinclair makes as unconstitutional. Boyer's Reign of 

But about half of liiis was temporary an- Q,acen Anne, p. 1^3. It was tried ag.’iin 
miitles. 'i'he whole expenses of the war in 1707 with like success. P. 3U), ibit 
are reckoned by the former writer at it was reserved instead ro bring in a bill 
Go,3.?;i,79J)/. The interest of the debt was, for raising a sulficieiit number of troops 
as eoin])Uied by Cluiluiers, 2,81 1,903/. ; out of such persons as have no lawful 
by Sinclair, 3,351, ddSA — 1845.] calling or employment. Stat. 4 Anne, 

f ]\)wer,” says Swift, “ which, ac- c. 10. Pari. Hist. 335. The parish 
cording to the old maxim, was tiscd to oilicers were thus enabled to press men 
follow land, is now gone over to money ; for the land service; a method liardly 
so tliat, if tlie war continue some years more unconstitutional than the former, 
longer, a landed man will i)e little bctler and liable to enormous abuses. The act 
than a farmer of a rack relit to the urnoy was temporary, but renewed several times 
and to the public funds.” Examiner, during the %var. It was afterwards re- 
Ko. 13 , Oct. 1710 — 1845.] vived in 175'7 (30 Geo. 2. c. 8.), but 

I A bill was attempted in 1704 to re- never, I believe, on any later occasion. 
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roiider of ^/OOO English uiider StaTi]ii>|)e at Briliuega had 
ruiaed the affairs of Charles, which in fact had at no time 
been truly prosperous, and confined him to the singde pro- 
vince sincerely attached to him, Catalonia. As it was cer- 
taiii that. Philij) had spirit enough to continue the war, even 
if iiibaiidoned b}- his giaiidfetlier, and would have the support 
of almost the entire nation, what remained but to carry on a 
very doubtful contest for the subjugation of that extensive 
kingdom? In Flanders, no doubt, the genius of Marl- 
borough kept still the ascendant ; yet France had her Fabius 
in Villars 5 and the capture of three or four small fortresses 
in a whole campaign did not presage a rapid destruction of 
the (uiemy’s po^ver. 

3. It was acknowlediged that the near connexion of the 
iBonarchs on the thrones of France and Spain could not be 
desired for Europe. Yet tlie experience of ages had shown 
how little such ties of blood determined the policy of courts ; 
a Bourbon on the throne of Spain could not but assert the 
honour, and even imbibe the prejudices, of his subjects ; and 
as the two nations were in all things opposite, and must 
clash in their public interests, there was little reason to fear 
a subserviency in the cabinet of IMadrid, \\'hieh, even in 
that absolute monarchy, could not be displayed against the 
general sentiment. 

4 . The death of the emperor Joseph, and election of the 
aj’chdnke Charles in his room, which took place in the spring’ 
of i /'ll? changed in no small degree the circumstances of 
Eiiro|)e. It was now a struggle to unite the Spanish and 
Austrian mouarchies under one head. Even if England might 
have little interest to prevent this, could it be indifferent to 
t!.j.e sjnaller states of Ein-ojie that a family not less ambitious 
and encroaching than that of Bourbon should be so enormously 
aggrandized ? France had long been to us the only source 
of apprehension j but to some states, to Savoy, to Switzer- 
land, to Venice, to the principalities of the empire, she might 
justly appear a very necessary bulwark against the aggres- 
sions of Austria. The alliance could not be expected to con- 
tinue faithful and unanimous, after so important an alteration 
ill the balance of power. 

5. The advocates of peace and adherents of the new 
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ministry stimulated the national passions of Englami by 
veliemeiit reproaches of the allies. Thej^ had tlirowm, it was 
contended, in despite of all treaties, an unreasonable propor- 
tion of expense upon a country not dii’ecrly arncei-'ied in their 
(piarrel, and rendered a nejrligent or criminal administration 
tlieir dupes or accomplices. We were exhausting our blood 
and treasure to gain kingdoms for the house of Austria which 
ijisidted, and the best towns of Flanders for the States-General 
who clieated us. The barrier treaty of lord Townsheiid 
so extravagant, that one might ^vonde-* at the i)resum])tion of 
Holland in sx3ggesting its articles, much more at; thx* folly of 
our government in acceding to them. It laid the foundation 
of endless dissiitisfaction on the side of Austria, thus reduced 
to act as the Aaissal of a little republic in her own territories, 
and to keep up fortresses at her own expense, which otlicrs 
Avere to oc(u.ij) 3 ^ It might be anticipated that, at some time, 
a sovereign of that house would be found nmre sensible to 
Ignominy than to danger, AAdio Avould remove this badge of 
liumiliation by dismantling the foiTifi cations, which were thus 
to be defended. Whatever exaggeration might be in these 
clamours, they were sure to ])ass for undenial.)]e trutlis AAdtli 
a people jealous of foreigners, and prone to believe itself 
imposed upon, from a consciousness of general ignorance and 
ci’edulity. 

These ai'guments were met by ansAAxrs not less confident, 
tliough less succesKsful at the moment, than they have been 
deeme{l convincing by the majority of politicians in later ages. 
It was denied that the resources of tlie kingdom Avere so much 
eiifeebled ; the su}>plies were still raised ^vithout difficulty; 
connyj(;rco Lad not declinexl ; public credit stood hig'h under 
tlie (hxloljdiin .miiiistry ; and it was espcidally remarkable that 
tlie change of administration, notAvitlistan ding the pros})ect of 
peace, Avas attejuied by a great fall in the price of stocks. 
France, on the otlies’ hajid, Avas notorixiusly reduced to the 
utmost distress ; and, though it Avere absurd to allege the 
misfortunes of our eiiemy by way of consolation for our own, 
yet tlie more exhausted of the tAAT> combatants AX'as naturally 
tliat AAdiich ought to jdeld ; and it AA^as not for the honour of 
our free govoHiuient that \A^e sliould be outdone in magnani- 
mous endurance of privations for the sake of the gi'eat in- 
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terests of ourselves and oiir posterity by the despotism we so 
boastfully scorjied.* Tlie king* of France had now for Iialf 
a century been pursuing a system of encroachment on tlie 
neighbouring states, which the weakness of the two branches 
of the Austrian house, and the perfidiousness of the Stuarts, 
not less tlian the valoii]* of his troops and skill of his generals, 
had long rendered successful- The tide had turned for the 
first time in the present war ; victories inove splendid than 
were recorded in modern warfare had illustrated the 
name. Were we spontaneously to relinquish these great 
advantages, and two years after Louis had himself consented 
to w'ithdraw his forces from Spain, our own arms having 
been in the mean time still successful on the most important 
scene of tlie contest, to throw up the game in despair, and 
leave him far more the gainer at the termination of this 
calamitous war, than he had been after those triumphant 
campaigns which his vaunting medals commemorate ? S]>ain 
of lierself could not resist the confederates, even if united in 
support of Philip ; which was denied as to the provinces 
composing the kingdom of Aragon, and certainly as to Cata- 
lonia ; it was in Flanders that Castile was to be concjuered ; 
it was France that we were to overcome ; and now that her 
iron barrier had been broken through, when Marlborough 
was prejiariug to pour his troops upon the defenceless plains 
of PiciU’dy, could we doubt that Louis must in good earnest 
abandon the cause of his grandson, as he had already pledged 
himself in the conferences of Gertruydenburg ? 

2. It was easy to sligdit the influence which the ties of 
blood exert over kings. Doubtless they are often torn asun- 
der by ambition or wounded pride. But it does not follow 
that they have no efficacy ; and the practice of courts in 
cementing alliances by iiiterijairriag-e s(‘ems to show tlnat they 
are not reckoned indillereiit. It migiR' liow^ever be admitted 
that a king of Spain, such as she had been a hundred years 
before, would probably be led by the tendency of his ambition 

* Every contemporary writer bears are full of the public misery, which she 
testimony to the exhaustion of France, did not SJiftco, out of some vain hope 
rendered still more deplorable by the that her indexible correspondent rniglit 
unfavourable season of 1709, which pro- relent at length, and prevail on the king 
duced a famine. Madame de Mainte- and queen of Spain to abandon their 
non’s letters to the princess des Ursins throne. 
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into a course of policy hostile to France. But that monarchy 
had long’ been declining ^ great rather in name and extent of 
dominion than intrinsic resources, she might perhaps rally 
for a short period under an enterprising minister ; but with 
such inveterate alroses of government, and so little progres- 
sive energy among the peo])le, she must gradiuiljy sink iovrer 
in the scale of Europe, till it might become the chief pride of 
her sovereigns that they were the younger hraiiclies of the 
house of Bourbon. To cherish this connexion would be the 
policy of the court of Versailles ; there would result from it 
a dependent relation, an habitual subserviency of the weaker 
power, a family coiM])act of perpetual^ union, alwaj^s opposed 
to Great Britain. In distant ages, and after fresh combin- 
ations of the European corimioiiwecilth should have seemed 
almost to efface the recollection of Louis XIV. and the war 
of the succession, the Bourbons on the French throne might 
still claim a sort of primogenitary right to protect the dignity 
of tlie junior branch, by interference with the affiiirs of Spain ; 
and a late posterity of those who witnessed the j>eaee of Utrecht 
might be entangled by its improvident concessions. 

3. That the accession of Charles to the empire rendered 
Ills possession of the Spanish monarchy in some degree less 
desirable, need not be disputed ; though it would not be easy 
to prove tliat it could endanger England, or even the smaller 
states, since it was agreed on all hands that he was to be 
master of Milan and Naples. But against this, perhaps 
iinaginaiy, mischief the opponents of tlie treaty set the risk of 
seeing the crowns of France and Spain united on the head of 
Philip. In the years 1711 and if 12 the dauphin, the duke 
of Burgundy, and the duke of Berry were swe|}t away. An 
infant stood alone between the king of Spain and tlie Freiu*ii 
succession. The latter was induced, with some iiinvilllng- 
ness, to sign a renunciation of this eoutiugent inheritance. 
But it was notoriously tlie doctrine of the French court that 
sucli renunciations were invalid ; and the sufferings of Eurojie 
were chiefly due to this tenet of indefeasible royalty. It was 
very possible tliat Spain would never consent to tin’s union, 
and that a fresh league of the great povvers might be formed 
to prevent it ; but, if we had the means of permanently sepa- 
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rating the two kingdoms in our hands, it was strange policy 
to leave open this door for a renewal of the qumriA, 

But wliatever jiidg'ment we may be dlsp'‘:..ed to form as to 
the polltictil necessit}?' of leaviog Spain and America 
atio'n mis-* in the possession of Philip, it is impossible to justify 
managed, courso of that negotiation which ended in the 
peace of Ldreclit. It was at best a dangerous and inauspi- 
cious concession, demanding every compensation that could be 
devised, and which the circumstances of the war entitled us 
to require. France was still our formidable enemy ; the 
ambition of Louis was still to be dreaded, his intrigues to be 
suspected, Tliat an English minister should have thrown 
himself into the arms of this enemy at the first overture of 
negotiation ; that he should have renounced advantages upon 
wliich lie might have insisted ; that he should have restored 
Lille, and almost attempted to procure the sacrifice of Tour- 
nay; that throughout the whole correspoTKleiice and in all 
personal interviews with Torcy he shouid Iiavo shown the 
triumphant queen of Great Britain more eager for peace tlian 
her vanquished adversary ; that the two courts should have 
been virtually conspiring against those allies, without whom 
we had bound ourselves to enter on no treaty ; that wa should 
have withdrawn our troops in the midst of a campaign, and 
even seized upon the towns of our confederates while we left 
them exposed to be overcome by a superior force ; that we 
should have first deceived those confederates by the most 
direct falsehood in denying our clandestine treaty, and then 
dictated to them its acceptance, are facts so disgraceful to 
Bolingbroke, and in somewhat a less degree to Oxford, tliat 
they can hardly be palliated by establishing the expediency of 
the treaty itself.'* 

For several years after the treaty of Ryswick the intrigues 
intriniGsof amhitioiis and discontented statesmen, and of a 
misled faction in favour of the exiled family, grew 
much colder ; the old age of James and the infancy 

* [Bolingbroke owns, in his Letters on on the contrary, from his correspontlence, 
the Stufly of History, Letter viii., that that the strengtii of this opposition at 
the ])eace of Utrecht was not what it home was tlie cniy argument he used 
should have been, and that France should with Torcy to save Tournay and other 
have given up more ; but singularly lays places, as far as he cared to save them at 
the blame of her not having done so on all. — 1S45.] 
those who opposed the peace. It appears, 
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of his son being alike incompatible with their success. The Ja- 
cobites yielded a sort of provisional allegiance to the daughter 
of tlieir king, deeming her, as it were, a regent in the heir^s 
minority, and willing to defer the consideration of his claim 
till he should be competent to make it, or to acquiesce in her 
continuance upon the throne, if she could be induced to se- 
cure his reversion.'^ Meanwhile, under the name of tories 
and high-eliurchmen, they carried on a more dangerous war 
by sapping the bulwarlvs of the revolution settlement. The 
disaffected clergy poured forth serinons and libels, to impugn 
the j>ri'iicij.)]'es of the whigs or traduce their characters. 
Twice a year especially, on the SOtli of January and SOth of 
May, they took care that every sti'oke upon rebellion and 
usurpation should tell against the expulsion of the Stuarts 
and the Hanover succession. Tiiey inveighed against the 
dissenters and the toleration. They set up pretences of 
loyalty towards the queen, descanting sometimes on her he- 
reditary right, in order to throw a slur on the settlement. 
Tluy drew a transparent veil over their designs, which might 
screen them from prosecution, but could not impose, nor was 
meant to impose, on the reader. Among these the most 
distinguished was Leslie, author of a periodical sheet called 
the Rehearsal, printed weekly from 1704 to I 7 O 8 ; and as 
he, though a non-juror, and luiquestlonable Jacobite, held 
only the same language as Sacheverell, and others who 
aftected obedience to the g-overnment, we cannot mucih be 
deceived in assuming that their views were entirely the 
same.t 

The court of St. Germains, in the first years of the queen, 
pr(:S(j:rved a secret connexion with Godolpliin and some of the 
Marlborough, though justly distrustful of their sin- 
cerity ; nor is it by any means clear tliat they made 
any strong professions.1- Tlieir evident detennination to 


* It is evident from IVIacphcr son’s 
Papers, that ail hcjpas of a present re- 
storation in the reign, of Anne were given 
lip in England. They i iiov.*- 

ever, as to Scotland, asni grc'.v .-■trorger 
about the time of the union. 

t The Rehearsal is not ivvitteii in such 
a manner as to gain over many prose- 
lytes. The scheme of fighting against 


liberty with her own arms had not yet 
come into vogue; or rather Leslie was 
too mere a bigot to practise it. He is 
wholly for arbitrary power ; Init the 
common stuff of his journal is higli- 
charcli notions of all descriptions. This 
could not win many in the reign of 
Anne. 

f Maepherson, i. 608. If Carte’s ariec- 
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reduce the power of France, their approximation to\^^ards tlie 
whigs, the averseness of tlie duchess to Jacobite principles, 
taught at length that unfortunate court how little it had to 
expect from such ancient friends. The Scotch Jacobites, on 
the other hand, were eager for the young king’s immediate 
restoration ; and their assurances finally produced his unsuc- 
cessful (expedition to the coast in I7O8.* Tir-s alarmed the 
queen, ^vdio at least had no thoughts of giving up any part of 
her dominions, and probably exasperated the two ministers.t 
Thougli Godolphin’s partiality to the Stuart cause was always 
suspected, the proofs of his intercourse with their emissaries 
are not so strong as against Marlborougli ; who, so late as 
1711, declared liimself more positively than lie seems hitherto 
to ha\'e done in fiivour of their restoration.t But the extreme 
sellislniess and treachery of his character makes it dilliciilt to 
believe that he had any furtlier view than to secure himself 
in the event of a revolutitm which he judged probable. His 
interest, wliicli v as always his deity, did not lie in that direc- 
tion ; and his great sagacity must have perceived it. 

A more promising overture had by this time been made to 
fo?t}ie?Sn» claimant from an opposite quarter. Mr. 

S Harle)^, about the end of I7IO, sent the ahlx^ Gaultier 


dotes are true, which is very doubtful, 
Godolphin, after he was turned out, de- 
clared his concern at not having restored 
the king ; that he thought Harley would 
do it, but by French assistance, which he 
did not intend ; that the tories had al- 
ways distressed him, and his administra- 
tion had passed in a struggle with the 
whig junto. Id. 170 . Somerville says, 
he was assured that Carte was reckoned 
credulous and ill-informed by the Jaco- 
bites. P. 273. It seems indeed, by some 
passages in jMacphei*son’s Papers, that 
tlie Stuart agents cither kept up an in- 
tercourse with Godolphin, or pretended 
to do so. Vol. ii. 2. et post. But it is 
evident that they had no confidence in 
him. 

It must be observed, however, that 
lord Dartmouth, in his notes on Burnet, 
repeatedly intimates that Godol philips 
secret object in his ministry was the re- 
storation of the house of Stuart, and that 
with this view he suffered the act of 
security in Scotland to pass, which raised 
such a clamour that he was forced to 


close with the whigs in order to save 
himself. It is said also by a very good 
authority, lord Hardwicke, (note on 
Burnet, Oxf. edit. v. 352.) that there 
was something not easy to be accounted 
for in the conduct of the ministry, pre- 
ceding the attempt on Scotland in 1708; 
giving us to understand in the subsequent 
part of the note that Godolphin was sus- 
pected of connivance with it. And this 
is confirmed by Ker of Kersland, who 
directly charges the treasurer with ex- 
treme remissness, if not .something worse. 
Memoirs, i. 54. See also Lockhart’s 
Commentaries (in Lockhart Papers, i. 
308.). Yet it seems almost impossible 
to suspect Godoli)hin of such treachery, 
not only towards the protestant succes- 
sion, but his mistress herself. 

* Maepherson, ii, 74. et post. Hooke’s 
Negotiations. Lockhart’s Commentaries. 
Ker of Kcrsland’s Memoirs, i. 45. 
Burnet. Cunningham. Somerville. 

f Burnet, 502. 

t Maepherson, ii. 158.228. 283. and 
see Somerville, 272. 
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to marshal Berwick (natural son of James II. by Marl- 
borough^s sister), with authority to treat about the re- 
storation ; Anne of course retaining* the crown for her life, 
and securities being given for the national religion and liber- 
ties. The conclusion of peace was a necessary condition. 
Tlie Jacobites in the English parliament were directed in con- 
sequence to fall in with the court, which rendered it decidedly 
superior. Harley promised to send oyer in the next year a 
plan for carrying that design into effect. But neither at that 
time, nor during the remainder of the queen’s life, did this 
dissembling minister take any further measures, thougli still 
in sti'ict connexion with that party at home, and with the 
court of St. Germains.* It was necessary, he said, to pro- 
ceed gently, to make the army their own, to avoid suspicions 
which would be fatal. It was manifest that the course of his 
adn unistrati on was wholly inconsistent with his professions ; 
the friends of the house of Stuart felt that he betrayed, though 
he did not delude them ; but it was the misfortune of this 
minister, or rather the just and natural reward of crooked 
counsels, that those he meant to serve could neither believe 
in his friendship, nor forgive his appearances of enmity. It 
is doubtless not easy to pronounce on the real intentions of 
men so destitute of sincerity as Harley and Marlborough ; 
but, in believing the former favourable to the protestant suc- 
cession, which he had so eminently contributed,. to establish, 
we accede to the judgment of those contemporaries who were 
best able to form one, and especially of the very Jacobites 
with whom he tampered. And this is so powei'fully con- 
firmed by most of his public measures, his averseiiess to the 
hig'h tories, and their coiisequent Iiatrcjd of him, his irrecon- 
cilable disjigreement witli tliose of his colleagues wdio looked 
most to St. Germains, liis frequent attempts to renew a con- 
nexion with the whigs, his contempt of the Jacobite creed of 
government, and the little prospect he could have had of 
retaining power on such a revolution, that, so far at least as 
may be presumed from what has hitherto become public, 
there seems no reason for counting the earl of Oxford among 


■*' Memoirs of Berwick, 1778 (English Commentaries, p. 368. Maepherson, sub 
translation). And compare Lockhart’s an n. 1712 and 1713, passim. 
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those from whom the house of Hanover had any enmity to 
apprehend.* 

The Pretender, meanwhile, had friends in the tory govern- 
ment more sincere probably and s^eiisoiis than Oxford* In 
the year 1712 lord Bolingbroke, the duke of linckingbriiv?, 
president of the council, and the duke of Ormond, were en- 
gaged in this conncxion.t The last of these being in the 


* The prjTPphlcfs on linricy’s side, 
jind ] i v,. •.’).! :.»]y ''.v'rirren under his inspec- 
lio:i. for riT iiio first year after his 
elevation to power, such as one entitled 
“ Faults on both Sides.” iiscvlbed tt) 
Richard Harley, his relation, (Smners 
Tracts, xii. C>7S.) “ Spectator’s Address 
to the Whigs on Occasion of the Stab- 
bing Mr. Harley,” or the “ Secret 
History of the October Club,” 1711 (I 
believe by De Foe), seem to have for 
their object to reconcile as many of the 
whigs jvs possible to his administration, 
and to display his aversion to the violent 
tories. There can be no doubt that his 
first project was to have excluded the 
more acrimonious whigs, such as Whar- 
ton and Sunderland, as well as the duke 
of Marlborough and his wife, and coa- 
lesced with Cowper and Somers, both of 
whom were also in favour of the queen. 
But the steadiness of the whig party, and 
their resentment of his duplicity, forced 
him into the opposite quarters, though 
he never lost sight of his schemes for 
reconciliation. 

The dissembling nature of this unfor- 
tunate statesman rendered his designs 
suspected. The whigs, at least in 1713, 
in their correspondence with the court of 
Hanover, speak of him as entirely in the 
jacobitc interest. IMacpIierson, ii, 472. 
609. Cunningham, who is not on the 
whole unfavourable to Harley, says, that 
men of all parties agreed in conclud- 
ing that his designs were in the Pre- 
tender’s favour. And it is certain that he 
affected to have it thought so.” P. 303, 
X^ockliart also l)oars witness to the reli- 
ance placed on him by the Jacobites, and 
argues with some plausibility (p. 377.) 
that the duke of Hamilton’s appointment 
as ambassador to France, in 1712, must 
have been designed to further tlieir ob- 
ject ; though he believed that the death 
of that nobleman, in a duel with lord 
Mohun, just as ho was setting out for 
Paris, put a stop to tlie scheme, and 


“ questions if it was ever heartily re-as- 
sumed by lord Oxford.” — “ This I know, 
that liis lordship, rogretilng to a friend of 
mine tiie duke’s death, next day after it 
happened, told him that it disordered all 
their schemes, seeing Great Britain did 
not afford a person capable to discharge 
the trust which was committed to his 
grace, which sure was somewhat very 
extraordinary ; and what other than the 
king’s restoration could there be of so 
very great importance, or require .such 
dexterity in managing, is not easy to im- 
agine. And indeed it is more than pro- 
bable that before bis lordship could pitch 
upon one he might depend on in such 
w eighty matters, the discord and division 
which happened betwixt him and the 
other ministers of state diverted or sus- 
pended his design of serving the king.” 
Lockhart’s Commentaries, p. 410. But 
there is more reason to doubt whether 
this design to serve the king ever ex- 
isted. 

f If wc may trust to a book printed 
in 1717, witli the title, “ Minutes of 
Monsieur hlcsnager’s Negotiations with 
the Court of Englaiul towards the Close 
of the last Reign, written by liimself,” 
that agent of die i'rench cabinet entered 
into an .arvaugement with Bolingbroke in 
IMarch, 1712, about the Pretender. It 
was agreed that Louis ahould ostensibly 
abandon him, but should not be obliged, 
in case of the queen’s death, not to use 
endeavours for his restoration. Lady 
Masliam was wholly for this; but owneti 
“ the rage and irreconcilable aversion of 
the greatest part of the common poojde 
to her (the queen’s) brother was grown 
to a height.” But I must confess that, 
aiihoiigii :vi;icpherson has extracted the 
above passage, and a more judicious 
writer, Somerville, quotes the book freely 
as genuine, (Hist, of Anne, p. 581, S:c.) 
I found in reading it what seemed to me 
the stroiige.st grounds of suspicion. It 
is printed in England, without a word of 
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command of the army, little glory as that brought him, might 
become an important auxiliary, Harcourt, the chancellor, 
though the proofs are not, I believe, so direct, has always 
b-een reckoned in the same interest. Several of the leading 
Scots peers, with little disguise, avowed their adherence to 
it •, especially the duke of Hamilton, who, luckily perhaps 


to explain how such iinportant 
secrets came to be divulged, or by what 
means the book was hrouglit before the 
world ; the correct irifonnation as to En- 
glish customs and persons frequently be- 
trays a native pen; the truth it contains, 
as to Jact)hite intrigues, might have trans- 
pired from other source.s, and in the main 
was pretty well suspected, as the Report 
of tlio Secret Committee on the Impeach- 
ments in 1715 shows; so hhat, upon the 
whole, I cannot but reckon it a forgery 
in order to injure the tory leaders. [In 
a note on Swift’s woz'ks, vol. xxv. p. 37. 
(1779), it is said, on the authority of 
Savage, that “ no such book was ever 
printed in the French tongue, from 
which it is impudently said to be trans- 
lated as Xvg.-riativjus.” And, 

on re'Lie’'.(:e U) ."ja'-iig.-’s [.orn'i. entitled 
False Historians, I find this couplet *. — 
Some usurp names — an liliiglisi! gar reiver, 
From minutes forg’d, is iloissieur Mvsnagor.'* 

I think til at the book has been ascribed 
to Defoe. — 1S45.] 

But however this may bo, we find 
Bolingbroko in correspondence with the 
Stuart agents in the latter part of 1712. 
iVlaepherson, bob. And his own corre- 
spondence with lord Strafibrd shows his 
dread and dislike of Hanover. (Bol, 
Con*, ii. 4 87. et alibi.) The duke of 
’Buckingham wrote to St. Gernuiins in 
July that year, with strong expressions 
of his attachment to the cause, and 
pressing the necessity of tiie prince's 
conver.'t.ion to the ])rotestant religion. 
Mnepherson, 327. Ormond is men- 
tioned in the duke of iJerwick’s letters 
as in correspondence with him ; and 
Lockhart says there was no re:i';oii to 
make the least question of his airection 
to the king, whose friends were conse- 
quently well pleased at his appointment 
to succeed IMarlborough in the command 
of the anny, and thought it portended some 
good designs in favour of him. Id. 376. 

Of Ormond’s sincerity in this cause 
there can ir.deod be little doubt ; but 
there is almost as much reason to suspect 

n r 


that of Bolingbroke as of Oxford; ex- 
cept fciiat, having more rashness and less 
principle, he was better fitted for so dan- 
gerous a counter-revolution. But in 
reality be bad a perfect contempt for the 
Stuart and tory notions of government, 
and would doubtless have served the 
house of Hanover with more pleasure, if 
his prospects in that quarter had been 
more favourable. Ti s t’la.t in ihe 

session of 1714, v.*!u i; lu; ha.,1 i)-. lord 
of the ascendant, he disappointed the 
zealous royalists by his delays as much as 
his more cautious rival had done before. 
Lockhart, 470. This writer repeatedly 
asserts that a majority of the house of 
commons, both in the parliament of 1710 
and that of 1713, wanted only the least 
ericouragement from the court to have 
brought about the repeal of the act of 
settlement. But I think this very doubt- 
ful ; and I am quite convinced that the 
nation would not have acquiesced in it. 
Lockhart is sanguine, and ignorant of 
England. 

It must be admitted that part of the 
cabinet were stead)' to the protcstarit 
succession. Lord Dartmouth, lord Row- 
lett, lord Trevor, and the bishop of 
London were certainly so ; nor can there 
be any rca.sonab]e doubt, as I conceive, of 
the duke of Shrewsbury. On the other 
.side, besides Ormond, Harcourt, and 
Bolingbroke, were the duke of Bucking- 
ham, sir Williani Wyndliain, and pro- 
bably Mr, Bromley. [The impression 
which Bolingbroke’s letter to sir William 
'Wyndham leaves on the mind, is, that, 
having* no steady principle of action, he 
Iiad been all along fluctuating between 
Hanover and St. Germains, according to 
the pro.speet he saw of standing well 
with one or the other, and in a great de- 
gree, according to the politics of O.xford, 
being determined to take the ojzposite 
line. But he had never been able to 
penetrate a more dissembling spirit than 
his own. This letter, as is well known, 
tliough written in 1717, was not published 
till after Bolingbroke’s death, — 1845.] 
o 
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for the kingdom, lost his life in a duel, at the moment when 
he was setting out on an embassy to France. The rage ex- 
pressed by that faction at his death betrays the hopes they 
had entertained from him. A strong phalanx of tory mem- 
bers, called the October Club, though by no means entirely 
Jacobite, were chiefly influenced by those who were such. In 
the new parliament of I7IS, the queen’s precarious health 
excited the Stuart partisans to press forward with more zeal. 
The masque was more than lialf drawn aside ; and, vainly 
urging the ministry to fulfil their promises while yet in time, 
they cursed the insidious cunning of Harley and the selfish 
cowardice of the queen. Upon her they had for some years 
relied. Lady Masham, the bosom favourite, was entirely 
theirs ; and every word, every look of the sovereign, had 
been anxiously observed, in the hope of some indication that 
she would take the road which aflection and conscience, as 
they fondly argued, must dictate. But, whatever may IiavtJ 
been the sentiments of Anne, her secret was never divulged, 
nor is there, as I apprehend, however positively the contrary 
is sometimes asserted, any decisive cvidencx' whence we may 
infer tliat she even intended her brother’s restoration.* The 


^ It is said that the diike of Leeds, 
who was now in the Stinart interest, had 
sounded her in 1711, but with no suc- 
cess in discovering her intention. Mac- 
pherson, 212. The dnice of Li.-chhighain 
pretended, in the ah=.)\e-i!;e?ui()!»j(i ii-rfi,’.* 
to St. Germains, June, 1712, that he had 
often pressed the queen on the subject of 
her brother’s restoration, but could get 
no other answer than, “You see he does 
not mate the least step to oblige me;” 
or, “He may thank liimself for it: he 
knows I always loved him better than 
the other.’* Id. 228. This alludes to 
the Pretender’s pertinacity, as the writer 
thought it, in adhering to his religion ; 
and it may be very questionable, wliether 
lie had ever such conversation with the 
queen atall. Rut, if he had, it does notlead 
to the supposition, that under all circum- 
stances she meditated his restoration. If 
the book under tlio'nanie of Mesnager is ge- 
nuine, which Imucli doubt, Mrs. Masl'.ani 
had never been able to elicit any thing 
decisive of her majesty’s inclinations ; 
nor do any of the Stuart correspondents 
in Maepherson pretend to know her in- 


tentions with certainty. The following 
passage in I.ockhart seems rather more 
to the purpose : — On his coming to 
parliament in 1710, with a “high mo- 
narchical address,” w'hich he had procured 
from the county of Edinburgh, “ the 
queen told me, though I had almost al- 
ways opposed her measures, she did not 
doubt of my affection to lier person, and 
hoped I would not concur in the design 
against Mrs. Masham, or for bringing 
over the prince of Hanover. At lirst I 
was somewhat surprised, but recovering 
myself, I assured her I should never he 
accessary to the iir-i.'O'dr.g any hardship 
or affront upon her ; and as for the prince 
of Hanover, her majesty miglit judge 
from the address I had read, that I should 
not be acceptable to my constituents it' I 
gave my consent for bringing over any 
of that iainily, oiiher now or at any time 
hereafter. At that she smiled, and I 
withdrew ; and then she said to the duke 
(Hamilton), she believed I was an honest 
man and a fair dealer ; and the duke re- 
plied, he could assure her I liked her 
majesty and all her father’s bairns,** 
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weakest of mankind have generally an instinct of self-pre- 
servation which, leads them right, and perhaps more than 
stronger minds possess; and Anne could scarcely help 
perceiving that her own deposition from the throne would be 
tlie natural consequence of once admitting the reversionary 
right of one whos(3 claim was equally good to the possession, 
Tlie assertors of hereditary descent could acquiesce in her 
usurpation no longer than they found it necessary for their 
object ; if her life should be protracted to an ordinary dura- 
tion, it was almost certain that Scotland first, and afterwards 
England, would be wrested from her impotent grasp. Yet, 
though I believe the queen to have been sensible of this, it is 
imjjossible to j.)roi5oance with certainty that either through 
pique against tho of Hanover, or inability to resist her 

own councillors, slie might not have come into the scheme of 
altering the succession. 

Hut, if neither the queen nor her lord treasurer were in- 
clined to take that vigorous course which one party demanded, 
they at least did enough to raise just alarm in the other; and 
it seems strange to deny that the protestant succession was in 
danger. As lord OxfoiTFs ascendancy diminished, the signs 
of impending revolution became less equivocal. Adherents 
of the house of Stuart were placed in civil and military trust ; 
an Iiish. agent of the Pretender was received in the character 
of envoy from the court of Spain ; the most audacious maiii- 
festations of disaffection were overlooked.'^ Several even in 

P. 3 1 7. It ap])ear.s in subsequoiit parts among opposite iiiipulsos, but with a pre- 
of this booh, that Lockhart and hi.s dominating timidity wliich would have 
A-iends v/ere confident of the (juecii’s in- jirobably kept her from any change, 
cliuations in tlie la.st year of her life, * The duclie.ss of Gordon, in June, 
though not of licr resolution. 1711, sent a silver medal to the faculty 

Tile, truth seems to be, tliat Anne was of advocates at Edinburgh, with a head 
very di.s.seinbling, as Swift repeatedly on one side, and the in.scription, Cuju.s 
.says in }ii.s private letters, and as feeble cst ; on the other, tlie British isles, with 
and timid per.sons in high station gene- the Avord lieddite. The dean of faculty, 
rally arc ; that she hated the hou.se of Dundas of ArnivSton, presented tliis 
Hanover, and in some measure feared medal ; and there .seenrs rca, sou to believe 
them; but that slie had no regard for that a majority of the advocates voted for 
the .Pretender (for it is really absurd to its reception. Somerville, p. 432. Bo- 
taik like Somerville of natural affection lingbroke, in writing on the subject to a 
under all the circumstances), and feared friend, it must be owned, speaks of the 
him a great deal more than the other; proceeding with due disapprobation, 
that she had however some scruples about Bolingbroke Correspondence, i. 343- 
his right, which were counterbalanced by No measures however were taken to 
lier attachment to the church of England: mark the court’s displeasure, 
consequently, that she was wavering “ Nothing is more certain,’ * says Bo- 
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parHameiit spoke ivith contempt and aversion of the house of 
HaiioYer."^ It was surely not unrcasonaUe in the whig party 
to meet these assaults of the enemy with something beyond 
the ordinary weapons of an opposition. The:y riffected no ap- 
prehensions that it was absurd to entertain. TJiose of the 
opposite faction, 'svl.io wished \vdl to the protestaiit interest, 
and were called Hauoveriaii tories, came over to their side, 
and joined them on motions that the succession was in 
danger.t No one liardly, who either hoped or dreaded the 
consequences, had any doubts upon this score ; and it is onlj^ 
a few moderns who have assumed the privilege of settiiig- 


lingbrolvo, in his letter to sir Wiliijiiii 
■Wynclhain, perhaps the finest of his 
writings, “ than this truth, tliat there 
was at that tune no farmed desir/n in the 
party, whatever viev.-s some particular 
men might have, against his majesty’s 
accession to the throne.’’ P. 22. This 
is in efu'ct to confess a great deal ; and 
in other parts of the same letter, he 
makes admissions of the same kind; 
though he says that he and other tories 
had determined, before the queen’s death, 
to have no connexion with the Pretender, 
on account of his religious bigotry, 
P. 111. 

* Lockhart gives us a speech of sir 
William Whitelock in 1714, bitterly in- 
veighing against the elector of Hanover, 
who, he hoped, would never come to the 
crown. Some of the whigs cried out on 
this that he should be brought to the 
bar; when Whitelock said he would not 
recede an inch ; he hoped the queen 
would outlive that prince, and in com- 
parison to her he did not value all the 
princes of Germany one fartlung. P. 469. 
Swift, in Some Free Tlioiights upon the 
ju'cscnt State of AlTairs,” 1714, speaks 
with much contempt of the house of 
Hanover and its sovereign ; and .sug- 
gests, in derision, that the infant son of 
the electoral prince might be invited to 
take up his residence in England. He 
pretends in this tract, as in all his writ- 
ings, to deny entirely that there was the 
Toast tendency towards jacobitisin, either 
in any one of the ministry, or even any 
eminent individual out of it ; but with 
so impudent a disregard to truth, that I 
am not perfectly convinced of liis own 
innocence as to that intrigue. Thus, in 
his Inquiry into the Belntviour of the 


Queen’s last Ministry, he says, I re- 
member, during the late treaty of peace, 
discoursing at several times witli some 
very ouuiieut persons of the ii,.; i 'i,:- 
with whom I had long .'■(■qnai.eiaih’e. 
asked them seriously, wiii^iiie.' ilLey or 
any of their friends did in earnest be- 
lieve, or suspect the queen or the mi- 
nistry to have any favourable regards 
towards the Pretender ? They all con- 
fessed for themselves, that they believed 
nothing of the matter,” &c. lie then 
tells us that he had the curiosity to ask 
almost every person in great employ- 
ment, •whether they knew or had heard 
of any one particular man, except pro- 
fessed nonjurors, that discovered the least 
inclination towards the Pretender ; and 
the whole number tlicy could muster up 
did not amount to above five or six ; 
among whom one was a certain old lord, 
lately dead, and one a pri'-aiL- 
of little consequence j.i'isi a 
fortune, &c. (Vol. xv. p. 94. edit. 12mo. 
1765.) This acute observer of mankind 
well knew that lying is frequently suc- 
cessful in the ratio of its elirontery and 
extravagance. There are however some 
l)a.s.>ago.s in this tract, as in otiiers written 
by Swife, in relation to that time, which 
serve to illustraie tli;.; obscure madiina- 
tions of those famous last years of the 
queen. 

f On a motion in the house of lords 
that the protestant succession was in 
danger, April 5. 1714, the ministry had 
only a majority of 76 to 69, several 
bishops and otiior torie.s uUiiig agaiasc 
them. Pari. Hist. vi. .E\-en in 

the commons tlie division was hut 24 o 
to 2()S. II!. 1317. 
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aside the persuasion of conternporaries upon a subject which 
conteinporaries were best able to understand/^' Are we then 
to censure the whigs for urging on the elector of Hanover, 
who, by a strang:: ;; -)a’^-ycor indifterence, seemed negligent of 
the great prize :-e>erveil for him, or is the bold step of de- 
manding a writ of summons for the electoral prince as duke 
of Cambridge to pass for a tactious insult on the queen, 
because, in her imbecility, she was leaving the crown to be 
snat<*Jied at by the first comer, even if she were not, as they 
suspected, in some conspiracy to bestow it on a pj-oscribed 
heir?t I am much inclined to believe that the great majo- 
rity of the nation were in favour of the protestant succession ; 
h;g., if the princes of the house of Brunswic had seemed to 
retii'e from the contest, it might have been impracticable to 
resist a, predominant faction in the council and in parliament; 
especially if the son of Janies, listening to the remonstrances 

Somerville has a separate disserta- the electoral prince without his master's 
tion on the clanger of the protestant sue- orders ; but it was done with the advice 
cession, intended to prove t])at it was in of all the whig leaders, Id. 592., and witli 
no danger at all, except through the vid- the sanction of the electress Sophia, who 
lence of the whigs in exasperating the died immediately after. “ All who are for 
queen. It is true that Lockhart’s Com- Hanover believe the coming of the elee- 
mentaries were not published at this toral prince to be advantageous; all those 
time; but he had Macphersoii before against it are frightened at it.” Id. 596. 
him, and the Memoirs of Berwick, and It was doubtless a critical moment; and 
oven gave credit to the authenticity of the court of Hanover might be excused 
IMesoagev, which J do not. But this for pausing in the choice of dangers, as 
sensible, and on the whole impartial the step must make the ciueen decidedly 
writer, had contracted an excessive pre- their enemy. She was greatly oifended, 
judice against the whigs of that period as and forbad the Hanoverian minister to 
a party, tliough he seems to adopt their a})pcar at court. Indeed she wrote to 
priiici])]es. His disseriat ion Is a laboured the elector, on May 19., exprCKSsinglier 
attempt to explain away the most evident disapprobation of the prince’s coming 
facts, and to deny what no one of either over to England!, and “ her determination 
paiiy at that time would probably have to oppose a project so cojitrary to lier 
in private denied. royal authority, however fatal the conse- 

f 'i'he queen was very ill about the queiices may be.” Id. 621, Oxford and 
close ol' 1 7 Id; in fact it became evident, BoHngbrokc intimate the same. Id. 593., 
as it liad long been ap])rchcn<led, that she aiul see Boliiigbroke Correspondence, iv. 
could not live much longer* Tiie llano- 512., a very strong passage. The raea- 
verians, both whigs and tories, urged that sure was given up, whether from unwil- 
thc electoral prince should be sent for ; linguess on the part of George to make 
it was thought tliat Avhichcver of the tho queen irreconcilable, or, as is at least 
competitors slioiild liave the start upon equally probable, out of jealousy of his 
her death Avould succeed in securing the son. The former certainly disappointed 
crown, IMaephcrson, 335. 546. 557. ot his adherents by more apparent apathy 
alibi. Can there be a more complete jus- than their ardour required; which will 
tif cation of this nieasuvc, which Somcr- not he surprivsing, when avc reflect that, 
viilc .'uul Ihe rory writers treat as disrc- even upon the throne, he seemed to c.are 
spcctful to the (jueen ? The Hanoverian very little about it. Maepherson, sub 
envi>y, Scliutz, demanded the writ for ann, 1714. passim, 
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of Ills English adherents, conld have been induced to re- 
nounce a faith which, in the eyes of too many, was the 
sole pretext for his exclusion'’^, and was at least almost the 
only one wliich could have been publicly maintained witli 
much success consistently with the general principles of our 
constitutioii.t 

The queen’s death, which came at last perhaps rather 
Accession of R^^re quickly than was foreseen, broke for ever the 
George 1 pi'ospects of her family. George I., unknown 
and absent, was proclaimed wdthout a single murmur, as if 
the crown liad passed in the most regular descent. But this 
Whigs come ^ momentary Calm. The jacobite party, reco- 
into power, ygj-jjjg the first consteruation, availed itself of 
its usual arms, and of those witli whicli the new king su|>- 
plied it. Many of the torics who would liave acquiesced in 
tlie act of settlement, seem to have looked on a leading sliare 
in the administration as beloiighig of right to what was called 
the church party, and complained of the formation of a 
ministry on the whig principle. In later times also, it has 
been not uncommon to censure George I. for governing, as 
it is called, by a faction. Nothing can be more unreasonable 
than this reproach. Was he to select those as Ins advisers, 
who had been, as we know and as he believed, in a con- 
spiracy with his competitor ? Was lord Oxford, even if the 
king tliouglit him faithful, capable of uniting with any 

* He was strongly pressed by his whom I coniraunicateci it at that time — 
English adherents to declare himself a it made us resolve to have notliing to do 
protestant. He wrote a very good an- with him.” It seems to have been a 
swer. Maepherson, 436. Madame de sine qua non with the tory leaders that 
Maintenon says, some catholics urged the Pretender should become a protest- 
him to the same course, *‘par une poli- ant. But others liiought this an unrea- 
tiqtie poussee un pen trop loin.” Lettres sonable demand. He wmuld not even 
a la Princesse des Ursins, ii. 428. [See directly engage to secure the cburclies 
also Bolingbroke’s Letter to sir W. of England and Ireland, if we may be- 
Wyndham : “ I cannot forget, nor you lieve Bolingbrolce. Id. — IS'lo.] 
cither, what passed when, a Vsttle before f [The whigs relied upon the army, 
the death of the queen, letters were con- in case of a struggle. Somerville, 66\o. 
veyed from the Chevalier to several per- Swift, in his Free Thoughts on the pre- 
sons, to myself among others. In the sent State of Affairs, written in the 
letter to me, the article of religion was spring of 1714, speaks with indignation 
so awkwardly handled, that he made the of the disaffection of the guards towards 
principal motive of the confidence we the queen ; taking care, at the same time, 
ought to have in him to consist in his to deny the least inclination on the part 
firm resolution to adhere to popery. The of the ministry towards a change of sue- 
cffect which this epistle had on me was cession. — IS^io.] 
the same which it had on those lories to 
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public meiy hated as he was on each side ? Were not the 
tories as truly a faction as their adversaries, and as intolerant 
during' their own power Was there not, above all, a 
danger that, if some of one denomination were drawn by 
])ique and disappointment into the ranks of the Jacobites, the 
^vliigs, on the other hand, so nrigratefally and perfidiously 
recompensed for their arduous services to the house of 
Hanover, might think all royalty irreconcilable with the 
principles of freedom, and raise u}) a republican party, of 
which the scattered elements were sufficiently discernible in 
the nation ? t The exclusion indeed of the whigs would 
have been so nionstrous both in honour and policy, that the 
censure has generalljHallen on their alleged monoi^olyof public 
offices. But the misduefs of a disunited, hybrid ministry 
had been sufficiently manifest in the two last reigns ; nor 
could George, a stranger to his people and their constitution, 
have undertaken without ruin that most difficult task of 
balancing parties and persons, to which the great mind of 
William had proved unequal. Nor is it true that the tories, 
as such, were proscribed; those who chose to serve the court 
met with court favour ; and in the very outset the few men 
of sufficient eminence, who had testified their attachment to 
the succession, received equitable rewards; but, most happily 
for himself and the kingdom, most reasonably according to 
the principles on which alone his throne could rest, the first 
prince of the house of Brunswic gave a decisive preponderance 
in his favour to Walpole and Townshend above Harcourt and 
]3olir!2:broke. 


* ThL‘ niire of the toi-y pai'ty against 
tho qiicon nnd lord Oxford for retaining 
whigs in ofiicc is notorious from Swift’s 
private letters, and many other authori- 
ties. And Bolingbroke, in Ills letter to 
sir William Wyndham, very fairly owns 
their intention to till the employments 
of the kingdom, down to the meanest, 
with tories.” — ■“ We imagined,” he pro- 
ceeds, ‘‘ that such measures, joined to the 
advantages of our numbers and our pro- 
perty, would secure us against all at- 
tempts during her reign j and that we 
should soon become too considerable not 
to make our terms in all events which 
might happen afterwards ; eoneenung 
wliich, to speak truly, I believe few or 


none of us had any very settled resolu- 
tion.” P. II. It is rather anuising to 
observe that those who called themselves 
the tory or church party, seem to have 
fancied they had a natural right to i)ower 
and profit, so that an injury was done 
them when these rewards went another 
way ; and I am not sure that something 
of the same prejudice lias not been per- 
ceptilile in times a good deal later. 

t Though no republican party, as I 
have elsew'here observed, could with any 
propriety be said to exist, it is easy to 
perceive that a certain degree of provoca- 
tion from the crown might have brought 
one together in no slight force. These 
two propositions arc perfectly compatible. 
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The strong symptoms of disaffection wliicli broke out in a 
few inonths after the kiiig'^s accession, and ‘vkh* ** ]] 
can be ascribed to no grievance, unless the foririatioii 
of a whig’ ininistrywas to be termed one, prove tlje 
taint of the late times to have been deep seated and extensive/^' 
Tlie clergy, in many instances, perverted, by political sonnons, 
their iiithnrtice over the people, who, while they trusted that 
from tliose foiuitains tliey could draw the rn;ing waters of 
truth, became the du}>es of factious lies and sc^phistvy. Thus 
eiK*ourag(.ul, the heir of the StiunNs landed in Scotland ; and 
the spirit of that people being in a great measure Jacobite, 
and very r.ve'--e to the union, he met with such 

success as, tlah* int-cpendence subsisted, vrould probably 
luive establislied him on the throne. But Scot hind v'ns now 
doomed to wait on the fortunes of her more ]}owe!-fu] ally ; 
and, on his invasion of England, tlie noisy partisans of 
Ijerv'ditaj-j-' right discredited their faction by its cowardice, 
Fe^v■ rose in arms to support die rebellion, compared with 


* This is Vr’-cll put by bishop Willis, in 
his speech on the bill againsc Attcrhnry, 
Pari. Hist, viii, 30.). .in a painpiilet, 
entitled English Advibe to the Free- 
holders (Somers Tracts, xiii. 521.), as- 
cribed to Atterbury hiiii.selfi a mo.st viru- 
lent attack is made on the government, 
merely because what he calls the church 
party had been thrown out of office. 

** Among all who call themselves whigs,” 
he says, “and are of any consideration 
as such, name me the man I cannot prove 
to he an inveterate enemy to the church 
of England ; and I w-il! be a convert that 
instant to their cause.” It must be 
owned perhaps that the whig ministry 
might better have avoided some reflec- 
tions on the late times in the addresses 
of both bouses; and still more, some not 
very constitutional recommendations to 
the electors, in the proclamation calling 
the new parliament in 1714. Pari.. Hist, 
vi. 41. 50. Never was jirince more uni- 
versally -well received by subjects than his 
present )naje.sl-,y on his arrival; and never 
'.vas less done by a prince to create a 
change in people’s aflections. I5ut so it 
is, a very observable change hath hap- 
pened. Fa'iI infusions were spread on 
the one hand; and, it may be, there was 
too great a .stoicism or contempt of po- 


pularity on the other.” Argument to 
prove the Affections of the People of 
England to be the best Security for the 
Government, p. 11. (1716.) This is the 
pamphlet written to recommend lenity 
towards the rebels, which Addison lias 
answered in the Freeholder. It is in- 
vidious, and perhaps secretly Jacobite. 
Bolingbrokc ob.serves, in the letter already 
quoted, that the Pretender’s journey from 
Bar-, in 1714, w-as a mere farce, no party 
being ready to receive him ; but “ the 
menaces of the wffiigs, backed by some 
very rash declarations [those of the king], 
and little circr.msl;:i’.icc.s of humour, which 
ffequenrly oflcud more than real injuries, 
and by the entire change of all persons 
in employment, blew up the coals.” 
P. 34. Tli-en, iie owns, the tories looked 
to Bar. “ The violence of the whigs 
forced them into the arms of the Pre- 
tender.” It is to be remarked on all this, 
that, by Boliugbroke's own account, the 
tories, if they had no •" fornie-i design” or 
** settled resolution ” that way, were not 
very determined in their repugnance be- 
fore the queen’s death; and that the 
chief violence of w'hich tlmy complained 
was, that George chose to employ liis 
friends rather tiian his cnemie.s. 
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tlioso who desired its success, and did not bliisli to see the 
gTillant savages of the Highlands shed their blood tJiat a 
supine herd of priests and country gentlemen might enjoj' 
the victory. The severity of the new government after the 
rebellion has been often blamed ; but I know not whetlier, 
according to the usual rules of policy, it can be proved that 
the execution of two peers and thirty other persons, taken 
\\ ith. arms in flagrant rebellion, was an unn'an'antabiC excess 
of puiiishmeiit. There seems a latent insinuation in those 
w'lio have argued on the oiIhm* side, as if the Jacobite rebel- 
lion, beii}g founded on an opinion of right, was more exciis- 
abki than an ordinary treason — a proposition which it vmiild 
not have been quite safe for the reigning* dynasty to acknow- 
ledge. Clemency, however, is the standing policy of consti- 
tutional governuients, as severity is of dcisp-otism; and, if the 
ministers of George L niight have extended it to |)art of the 
inferior sufferers (for sui'ely chose of liighcr rank were the 
first to be selected) with safety to their master, tliey would 
luiNT'! done well in sparing him the odium that attends all 
political punishniei).ts.'^ 

It -will be admitted on all liands, at the present day, that 
the charge of higli treason in the impeachments 
ag’aiiist Oxford mui Bolingbroke *ivus an intemporate nR’iit of tory 

,1. . i , N • ’’1 jninisters. 

excess 01 resentment at trieir scanuaiou.s Uereiictiou 
of tlui public honour and interest. The danger of a saugui- 
Ti ary revenge inflamed by party spirit is so treniendoiis that 
tiie worst of men ought ixirliaps to CvSciipe ratlier than suffer 
by a retros}.)ective, or, \vl3at is no better, a constructive ex- 
tension of tlie law'. Tlie jxirticular cliarge of treason was, 
that in tlu; iU'got.iasion for ])eac(5 they had endeavoured to 
procure the city of Tom*na)' for the king of France 5 wliich 

* Tlie trials after tills rebellion were etlit.) There scorns however, 'upon, the 
not cofuineted vv itli ({uite that appearance whole, to have been greater and less ne- 
of impartiaii ty which we DOW exact from ces.sary severity after the .rebellion in 
Judges. Chief baron Montagu repri- ] 7-15 ; and upon this latter occasion it is 
nianded a jury for acquitting some per- impossible not to reprobate the execution 
sons indicted for treason; and Tindal, of Mr. RatclilTc (brother of that carl of 
an historian very strongiy on the court .Derwentwater who had losl: his head in 
side, admits tlnit the dying speeches of 1716), after an absence of thirty years 
some of tlic suMerers made an impression from his country, to the sovereign of 
on the people, so as to increase rather wliich lie had never professed aliogiance, 
than lessen tiie number of Jacobites, nor could owe any, except by the fiction 
Continuation of Rapin, p. 501. ( ibiio of our law. 
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was maintained to be an adbering to the queen^s enemies 
within the statute of Edward But, as this construction 

could hardly he brought witliiu the spirit of that law, and the 
motive was certainly not treasonable or rebellious, it would 
have been incomparably more constitutional to treat so gross 
a breach of duty as a misdemeanour of the highest kind. 
This angry temper of the commons led ultimately to the 
abandonment of the whole inipeachmcnt against lord Oxford ; 
the upper house, though it had committed Oxford to the 
Tower, which seemed to prejudge the question as to the trea- 
sonable character of the imputed offeuce, liaviug two years 
afterwards resolved that the charge of treason should be first 
determined, before they would enter on the articles of less 
inqjortance j a decision ^vith which the connnons ^vere so ill 
satisfied tliat tliey declined to go forward with the prosecu- 
tion. The resolution of the peers was hardly conformable to 
precedent, to analogy, or to the dignity of the house of com- 
mons, nor will it perhaps be deemed binding on any future 
occasion; but the ministers prudently suffered tliemscE'es to 
be beaten, rather than aggravate the fever of the people by a 
prosecution so full of delicate and hazardous questions.t 
One of these questions, and by no means the least im- 
portant, would doubtless have arisen upon a mode of defence 
alleged by the earl of Oxford in the house, when the articles 
of impeacliuier.t were brought up. My lords, he said, 
if ministers of state, acting by the immediate commands of 
their sovereign, are afterwards to be made accountable for 
their proceedings, it may, one day or other, be the case of all 


* Pari. Hist, 73. It was carried 
against Oxford, by 247 to 127, sir Joseph 
Jekyll strongly opposing it, though he 
had said before ( Id. 67. ) that tliey had 
more than suiTicieiit evidence agaiiist Bo- 
lingbroke on the statute of Edward HI. 
A motion was made in the lords, to con- 
sult the judges whether the articles 
amounted to treason, but lost by 84 to 
52. Id. 154. Lord Cowper on this oc- 
casion challenged all the lawyers in 
England to disprove that proposition. 
The proposal of reference to the judges 
was perhaps premature ; but the house 
must surely have done this before their 
linal sentence, or shown themselves more 


passionate than in the case of lord 
Strafford. 

t Pari. Hist. vii. 486. The division 
was 88 to 56. Tiiero was a schism in 
the whig party at this time ; yet I should 
suppose the ministers might have pre- 
vented this defeat, if they had been anxi- 
ous to do so. It seems, however, by a 
letter in Coxe’s Memoirs of Walpole, 
vol. ii. p. 123., that the government were 
for dropping the charge of treason against 
0.xford, “ it being very certain that there 
is not sufficient evidence to convict liim 
of that crime,” but for pressing those of 
misdemeanour. 
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tlie members of this august assembly.’^^ It was indeed un- 
cleiiiable that the queen had been very desirous of peace, and 
n party, as it were, to all the counsels that tended to it. 
Tl'joiig'b it was made a charge against the impeached lords, 
that the instructions to sign the secret preliminaries of I7II 
vrirli M. Mesiiager, the French envoy, ^veve not under the 
great seal, nor countersigned by any minister, they were cer- 
tainly under the queen^s signet, and had all the authority of 
her personal command. This must have brought on the yet 
iirisettled and very delicate question of niiiiisterinJ. responsi- 
bility in matters A\'here the sovereign has intej’posed his own 
command ; a (jiiestion better reserved, it might then appear, 
for the loose generalities of debate than to be determined with 
the jrrecrision of criminal law. Each party, in fact, had in its 
torn made use of the queen’s personal authority as a shield ; 
the whigs availed tiiemselves of it to parry the attack made 
on their ministry, after its fall, for an alleged mismanagement 
of the war in Spain before the battle of Almanza t; and the 
modern constitutional theory was by no means so established 
in public opinion as to bear the rude brunt of a legal argu- 
ment. Anne herself, like all her predecessors, kept in her 
own hands the reins of power ; jealous, as such feeble cha- 
ractei'S usually are, of those in whom she was forced to con- 
fide (e.specially after tlie ungrateful return of the duchess of 

* Pari. Hist. vii. 105. Pari. Hist. ix. 1138. “It is true,” he 

'(■ Pari. Hist. vi. 972. Uuniet, 5G0., says, “the nature of our constitution 
makes some observations on the vote recjuircs that public acts should be issued 
passed on this oec.ision, censuring the out in lii.s majesty’s name; but for all 
late ministers tor advising an oiFensive that, my lords, he is not the autlior of 
u-ar ill S}>ain. “A resolution in council them.” [Ijiit, in a '.nucli eai'licr debate, 
is only tlie sovereign’s act, ivlio upon Jan. 12. 1711, the earl of Rochester 
hearing his councillors deliver tlieir opi- said, “ For several years they liad been 
nions, i'oiTiis Ids own resolution ; a conn- told that tlie queen was to answer for 
eillor may indeed he liable to censure every thing ; but he lioped that lime 
for what he may say at lliat hoard ; but was over; that according to the fiiiida- 
tlie resolution taken tliere has been hi- mental constitution o! tliis kingdom tlie 
therto treated with a silent respect; but ministers arc accountable for all, and 
by that precedent it will be liereufter therelbre he liope<l nobody would — nay, 
subject to a parliamentary inquiry.” nobody durst, name the queen in this 
S))eaker Onslow Justly remarks that debate.” l^irl. Hist. vi. ^172. So much 
these general and indelinite sentiments does the occasional advantage of urging 
are Hable to much exception, and that ah argument in debate lead men to speak 
tlie bishop . did not try them by his v/hig against their own principles, for nothing 
principles. The first instance wliere I find could be more repugnant to those of the 
the responsi])illty of some one for every high torios, who reckoned Rociiester 
act of the crown strongly laid down is in their chief, than such a theory of the con- 
a speech of the duke of Argylc, in 1739. stitution as he here advances. — lS-i5.1 
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Marlboroiigii for tlie most affectionate coiidescension), and 
obstinate in her judgments fi’oin the very consciousness of its 
weakness, she took a share in all business, freoiuyntly p!*esidcd 
in meetings of the cabinet, and sometimes gave dirc^ctions 
withom: tium* advice.* The defence set up by lord OKford 
would iiiidoubtedly not be tolerated at present, if alleged in 
direc't terms, by eitlier house of parliament ; however it may 
soiiietiines be deemed a sufficient apology for a minister, by 
those whose bias is towards a compliance vcitli jiovrer, to in- 
sinuate tliat lie must either obey against his conscience, or 
3’esigii against his will. 

Upon this piTCv’alent disjiffection, and the general dangei-s 
of the established government, \vas founded that 
sq^tSni.ii measure so iVe(|ueu.tiy arraigned in later tiines, the 
si^ptennial for triennial |)arHaments.t 
The ministry deemed it too perilous for their master, certainly 
for themselves, to encoiiiiter a general election in 1717 ? but 
the arguments adduced for the alteration, as it was meant 
to be permanent, were drawn from its permanent exj)edi(^i]!t:y. 
Nothing can be more extra’/agm-t than wdiat is sometimes con- 
iideiitly pretended by the ignorant, that the legislature exceeded 
its rights by this enactment ; or, if tliat cannot legally be ad- 
vanced, that it at least violated the trust of the people, and 
broke in upon the ancient constitution. The law for triennial 
parliaments of little more than twenty years’ continnaiice. 


* “ Lord Bolijn’-brokc used to say that 
the restraining orders to the duke of 
Ormond were proposed in the cabinet 
council- in the queen’s presence, by the 
earl oi Oxford, who had not communi- 
cated his intention to the rest of the mi- 
nisters; or.d thet lord Bolingbroke as 
on the poiiii of giving hi'; opiiuo i r-gulnsi 
it, 'W'lie;i i!ij <[?;ceii. 

matter to he debated, directed these or- 
ders to be sent, and broke up the council. 
Tliis story was told by the late lord Bo- 
lingbroke to my lather.” Note by lord 
Hardwicke on Burnet. (Oxfl edit. vi. 
119.) The noble annotator has given 
us the same anecdote in the Hardwicke 
State Papers, ii, 4S% ; but with this va- 
riance, that lord Bolingbroke there as- 
cribes the orders to the queen herself, 
though ho conjectured them to have pro- 
ceeded from lord Oxford. [This fact is 


mentioned by r>-';iingi.jr(jke himself, in 
the Letters on liie Mtiuly of History. 
Bolingbroke’s Works, vol. iv. p. l'2y. — 
iS-id.] 

•f [“ Septennial parliaments were at 
first a direct usurpation of the rights of 
the people ; for by the sjime authority 
that one parliament prolonged their own 
power to seven years, tlicy miglifc have 
continued it to twice seven, or, like the 
parliament of 1641, Iiave made it perpe- 
tual.” Priestley on Government, 1771, 
p. 20. Similar assertions were common, 
grounded on the ignorant assumption 
that the Septennial Act prolonged the 
original duration of parliament, whereas 
it in fact only limited, though less than 
the Trlcnniai Act winch it repealed, 
the old })rerogaclve of the crown to keep 
the same parliament during the life of 
the reigning king. — 184.5.'] 
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It was an exf jerin-.ent, which, as was argued, had |)rove(l im- 
succcssfol ; it was -ike every other law, to be repealed 

entirely, or to be l ic i-ii-i-e.l at discretion.^ As a question of 
fonstitutio-nal ocpediency, the septennial bill was doubtless 
open at the time to one serioiTS objectioa. Every one ad- 
mitted that a parliament sW/sisting indefinitely during a king’s 
life, but exposed at all times to be dissolved at his pleasure, 
would become far too little iadciiendent of the pec])ks and far 
too much so upon the crowiz. But, if the period of its con- 
tinuance should thus be extended from three to seven years, 
tlu^ natural course of eiKa-oaduneiit, or some momentous cir- 
cumstances like the present, might lead to fresh prolongations, 
and gradually to an entire repeal of what had been thoLiglit 
so important a safeguard of its purity. Time has liappily 
put an end to apprehensions, wliicli are not on that account 
to be reckoned unreasonable.t 

Slai’.y atlennjts have been made to obtain aretuiai to trieii- 
niaJ parlianuaits ; die most considerable of wln’ch. was in 1733, 
when tlie powerful talents of Walpole and his opponents were 
arrayed on this great question. It has been less debated in 
mcidern times than some others connected with irarliamentary 
reformation. So long iudec^d as the sacred duties of choos- 
ing the representatives of a free nation shall be perpetually 
disgraced by tuiiiultuary excess, or, what is far worse, by gross 
corruption and ruinous profusion, (evils ivliich no efiectual 
pains are taken to redress, and wliicli some apparently desire 
to perpetuate, were it only to tlirow discredit upon tJie ]) 0 })ii- 
lar ])art of the constitution,) it would he evidendy inexpe- 
dient to curtail tlie present duration of parliament. But, 
even independently of this not insupcrahle obj(?ction, it may 
weW I>e doulited whiRlier triennial elections would make inucii 
])e.rci‘ptible diiliirtmce in the course of government, and wlie- 
tfun* that diilereuce would on the whole be beneficiak It will 


^ [The whole tovy party, accovdhij^ 
to IJolingbroke, had l)ee{)Hie avowL-dly 
Jacobite by th.e summer o!‘ i7i.". lie 
lays this as jar as he can on the iiii- 
jicachments of* liimseU* and others. Rut 
tliough tiicsc mensuros were too violent, 
and calculated to exasperate :i rallen 
})arty, we have abundant proofs of the in- 
crease of jacobitisni in the preceding year. 
— lS-f5.] 


f Rarl. Hist. vii. 292. The appre- 
hension that parliament, having takcMi 
this step, might go on still fa.rtlier to 
'protract its own duration, was not quite 
idle. We find from Coxe’s IM'emoirs of 
Walpole, ii. 217., that in 1720, when 
the first septennial house of commons 
had nearly run its term, there was a 
project of once more prolonging its life. 
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be found, I believe, on a retrospect of the last hundred years, 
that the house of commons vi^ould have acted, in the main, 
on the same principles, had the elections been more frequent j 
and certainly the eSects of a dissolution, when it ]]ias oc- 
curred in the regular order, have seldoiii been very iuqjortant. 
It is also to be considered, wliether an assembly which, so 
much takes to itself the character of a deliberative council on 
all matters of policy, ought to follow with the precision of a 
weatlier-glass the unstable prejudices of the multitude. Tliei'c 
are many who look too exclusively at the functions of parlia- 
ment, as the protector of civil liberty against the crown ; 
functions, it is true, most important, yet not more indispens- 
able than those of steering a firm course in domestic and 
external affairs, with a circumspectiiess and providence for 
the future, Avhich no wholly deiaocratical government has 
ever yet displayed. It is by a middle jiositiou between an 
oligarchical senate, and a popular iisseiubl}', that the house of 
commons is best preserved both in its dignity and usefulness, 
subject indeed to swerve towards either character by that 
continual variation of forces which act upon the vast machine 
of our commomvealtli. But what seems more important 
than the usual term of duration, is that this should be per- 
mitted to take its course, except in cases where some great 
change of national policy may perhaps justify its abridgement. 
The crown would obtain a very serious advantage over the 
house of commons, if it should beconie an ordinaiy thing’ to 
dissolve parliament for some petty ministerial interest, or to 
avert some unpalatable resolution. Custom appears to have 
established, and with some convenience, the substitution of 
six for seven years as the natural life of a house of commons ; 
but an ]ial.)itna] irregularity in this respect might lead in tlnui 
to consequences that most men wmuld deprecate. And it 
may here be permitted to express a hope that the necessary 
dissolution of parliament witliin six months of a demise of the 
crown will not long be thought congenial to the spirit of 
our modern government. 

A far more unanimous sentence has been pronounced by 
Peerage postei’ity upoii another great constitutional question, 
that arose under George L Lord Sunderland per- 
suaded the king to renounce his important prerogative cf 
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iiKikliio' peers j and a bill was supported by the ministry, 
limiting' the house of lords^ after the creation of a very few 
more, to its actual numbers. The Scots were to have twenty- 
five hereditary, instead of sixteen elective, members of the 
house ; a provision neithe]* easily reconciled to the union, nor 
required by the general tenor of the bill. This measure 
was carried with no difficulty through the upper house, 
whose interests w'ere so manifestly concerned in it. But a 
similar motive, concurring with the efforts of a powerful 
malecontent ])arty, caused its rejection by the commons.'^' 
It was justly thouglit a proof of the king’s ignorance or in- 
difference in every thing that concerned his English crown, 
that lie should have consented to so momentous a sacrifice : 
and Sunderland was reproached for so audacious an en- 
diiavour to strengthen his j)rivate faction at the expense of 
tlie fundamental laws of the monarchy. Those who main- 
tained the expediency of limiting the peerage, had recourse 
to uncertain theories as to the ancient constitution, and de- 
nied this prerogative to have been originally vested in the 
crown. A more plausible argument was derived from the 
abuse, as it was then generally accounted, of creating at 
once twelve peers in the late reign, for the sole end of esta- 
blishing a majority for the court; a resource which would 
he always at the command of successive factions, till tlie 
British nobility might become as numerous and venal as 
tliat of some Euroj^ean states. It was argued that tliere v as 
a fallacy in concluding the collective power of the house of 
lords to he augmented by its limitation, though every single 
jw.ox would evidently become of more weiglit in tJie kiiig- 
doui ; that the wealth of the whole body must bear a less 
projjorfion to that of the nation, and wmild possibly not ex- 
ceed that of tile lower house, while on the other hand it 
might be indefinitely multiplied by fresli creations ; that the 
crown would los(i one great engine of corrupt influence over 
tlie commons, which could jeever he truly independent, while 
its jjrincipal members ^vere looking on it as a stepping-stone 
to hereditary lionours. t 

* i\ir]. Hi.it. vii. 5S9. by the author of a tract, entitled Six 

f The arguments on tb-is side are Questions Stated and Answered, 
urged by Addison, in the Old Whig; and 
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Thongli tliese reasonings however are not destitute of con- 
siderable weight, and the unlimited prerogative of augment- 
ing the peerage is liable to such abuses, at least in theorjr, as 
might overthrow our form of government; while, in tlie 
opinion of some, whether erroneous or not, it has actually 
been exerted with too little discretion, tlie iirgiiinenrs against 
any legal limitation seem more decisive. Hie crown has 
been carefully restrained by statutes, and by the responsibi- 
lity of its advisers ; the commons, if they transgress their 
boundaries, are annihilated by a pi-oclamation ; but against the 
anibition, or what is much more likely, the perverse haughti- 
ness of the aristocracy, the constitution has not furnished 
such direct securities. And, as this would be prodigiously 
1^ eidianced by a consciousness of their power, and by a sense of 
' self-importance ^vhich every peer would derive from it after the 
limitation of their numbers, it might break out in pretensions 
very galling to the peojile, and in an op|}ressi\ e extensioji of 
privileges which were already sufficiently obnoxious and arbi- 
trary. It is true that the resource of subduing an aristocratical 
faction by the creation of new peers could never be constitu- 
tionally employed, except in the case of a nearly equal balance ; 
but it might usefully hang over the heads of the whole 
body, and deter them from any gross excesses of faction or 
oligarchical spirit. The nature of our government requires a 
general harmony bet^veell the two houses of parliament ; and 
indeed any systematic opposition between them would of 
necessity bring on the subordiuation of one to the other in 
too marked a manner ; nor had there been w'aating within 
the memory of man, several instances of such jealous and 
e\Tn hostile sentiments as could only be allayed by the incon- 
venient remedies of a prorogation or a dissolution. Tliese 
animosities were likely to revive with more bitterness, when 
the country gentlemen and leaders of the commons should 
come to look on the nobility as a class into which they could 
not enter, and the latter should forget more and more, in their 
inaccessible dignity, the near approach of that gentry to 
themselves in respectability of birth and extent of posses- 
sions.'^ 

* The speeches of Walpole and others, the whole force of the arguments against 
in the Parliamentary Debates, contain the peerage bill. Steele, in the Plebeian, 
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These innovations on the part of the new government were 
3)jaintaiiied on tlie score of its unsettled state, and want of 
hold on the national sentiment. It may seem a reproach to 
the house of Hanover tliat, connected as it ought to have been 
u'ith the names most dear to English hearts, the protestant 
religion and civil liberty, it should have been driven to try 
tlie resources of tyranny, and to demand niore authority, to 
exercise more control, than had been necessary for the worst 
of their ])redeeessors. Much of this disaiFection was owing 
to the cold reserve of George I., ignorant of the language, 
alien from the preiiidices of his people, and coiitiniiariy absent 
in Ins electoral dominions, to which he seemed to sacrifice the 
natioids interest and the security of his own crown. It is 
certain tliat tlje acquisition of the duchies of Bremen and 
Verden for Hanover in I7I6* exposed Great Britain to a 
very serious danger, ])y provoking tlie king of Sweden to join 
in a league for the restoration of the Pretender.t It might 
have been impossible (such was the precariousness of our re- 
volution settlement), to have made the abdication of the elec- 
torate a condition of the house of Brunswic’s succession ; but 
the consequences of that connexion, though much exagge.rated 


opposed his old friend and co-adjutor, 
Addison, who has been thought by John- 
son to have forgotten a little in party and 
controversy tlieir ancient friendship. 

Ijord Sunderjaiid held out, by way of 
inducements to tiie bill, that the lords 
would part with scandal uni magnatum, 
and pennit the commons to administer 
an oath ; and that the king would give 
up the prerogative of i)ardoning after 
an impeachment. Coxe’s Walpole, li. 
172. IVIere trifles, in comparison with 
the innovations projected. 

* [Tiiese duchies had l)ccn conquered 
from Sweden l)y Demnark, who ceded 
them to George 1., as elect()r of .Hanover, 
though they luul never been resigned by 
Charles X II. "i'ius is not consonant to the 
usage of nations, and at least was an act 
of hostility in George I. against a power 
who had not injured him. Yet Towns- 
henu afreeted to defend it, as bcnclicial 
to English interests; though the contrary 
is most evident, as it jirovoked Charles 
to os])ousc the Pretender’s cause. Coxe’s 
Vfalpole, vol. i. p. 87, — lS-i5.] 


f The iettbr’s in Coxe’s Memoirs of 
Walpole, vol, ii. abundantly show the 
German nationality, the impolicy and 
neglect of his duties, the rapacity and 
jretty selfishness of George I. The 
wliigs were much dissatisfied ; but fear of 
losing their places made them his slaves. 
Nothing can be more demonstrable than 
that the king’s character was the main 
cause of preserving jacobitisin, as that of 
his competitor was of weakening it. 

The habeas corpus was several times 
suspended in this reign, as it had been in 
that of William. Tliough Ihc perpetual 
conspiracies of the jacobites afforded a 
sufficient apology for this measure, it 
Avas invidiously held up as inconsistent 
with a government ivliich professed to 
stand on the principles of liberty. Pari. 
Hist. V. 153. 267. 604.; vii. 276. ; viii. 
38. Rut some of these suspensions were 
too long, especially the last, from Octo- 
ber 1722 to October 1723. Sir Joseph 
Jekyll, with his usual zeal for liberty, 
moved to reduce the time to six months. 


B B 2 
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by tbe fa(jtious and disaffected, were in various manners 
detrimental to Englisli interests during these two reigns ; and 
not the least, in that they estranged the affections of the 
people fi-om sovereigns whom they regarded as still foreign.* 
The tory and Jacobite factions, as 1 have observed, were 
powerful in the church. This had been the case 
ImSgc” ever since the revolution. The avowed non-jurors 
were busy with the press ; and poured forth, espe- 
cially during the encouragement they received in part of 
Anne’s reign, a multitude of pamphlets, sometimes argumen- 
tative, more often virulently Jibellous. Tlieir idle cry that 
the church was in danger, which both houses in 1704 thought 
fit to deny by a formal vote, alarmed a senseless multitude. 
Those who took the oaths were frequently knoum partisans 
of the exiled family ; and those who affected to disclaim that 
cause, defended the new settlement with such timid or faith- 
less arms as served only to give a ti-iumph to the adversary.t 
About the end of William’s reign grew up the distinction of 
high and low churchmen ; the first distinguished by great 
pretensions to sacerdotal poAver, both spiritual and temporal, 
by a re})ugnance to toleration, and by a firm adherence to the 
tory principle in the state ; the latter by the opposite charac- 
teristics. These were pitched against each other in the two 
houses of convocation, an assembly which virtually ceased to 
exist under George I. 

The convocation of the province of Canterbury (for that of 
Convocation. Yoi'k secuis iicvcr to havc been important) is sum- 
moned by the archbishop’s writ, under the king’s 
direction, along Avith every parliament, to Avhich it bears ana- 


[The regent duke of OrlL-an.s not 
only assj.stctl the Pretender in Ids invusioii 
of Scotland in 1715. but v/a.s concerned 
in tlie scheme of Cl]ar]e.s XIL to restore 
him hy arms in t!ie next year, a.s appears 
by a de.sjiatch from the Baron de Besen- 
val, French envoy at War.sa\v, dated 
Feb. 2. 1716, which is printed from the 
Depot dcs Affaires Ktrangero.s, in Mem. 
de Bcsciivai (his descendant), vol. i. p. 
102. So much wa.s Voltaire mistaken in 
his assertion that the Uegeni, having dis- 
covered th.is intrigue through hi.s spie.s, 
communicated it to George I. It was 
his own plot, though he soon afterwards 


allied himself to England, a remnant of 
the policy of 171 a. But Sunderland 
and Stanho]>c, though too obsequious to 
their master’s German views, liad tbe 
merit of bringing over Dubois to a steady 
regard for the house of Hanover, which 
indiicnced the court of Versailles for 
many years. — 1845.] 

-f [The practice of using a collect be- 
fore the sermon, instead of the form pre- 
scribed by the 55th canon, seems to have 
originated with the Jacobite clergy, to 
avoid praying for the king. It is ])ro- 
liibitcd by a royal pvocla.mation of Dec. 
II. 1714. Hist. Reg. i. 78. — 1845.] 
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logy both in its const! tnent parts and in its primary functions. | 

It consists (since the reformation) of the suffi-agan bishops^ | 

forming the upper house ; of the deans, archdeacons, a proc- I 

tor or proxy for each chapter, and two from each diocese, 
elected by the parochial clergy, who together constitute the 1= 

lower house. In this assembly subsidies were granted, and t 

ccclnsiasti("di canons enacted. In a few instances under 
Henry VIIL and Elizabeth, they were consulted as to mo- 
mentous questions affecting the national religion the supre- j 

macy of the former was approved in 1533, tlie articles of ) 

faith were confirmed in 1562, by the convocation. But 
their power to enact fresh canons without the kii>g’s licence, i 

was expi'essly taken away by a statute of Henrj' \^iIL ; and | 

even subject to this condition, is limited by several later acts | 

of pcrlinmor't, (such as the acts of the uniformity under « 

I'diz:',!)-:;''; and Charles II., that confirming, and therefore ren- 1 

deling unalterable, the thirty-nine articles, those relating to j 

non-residence and otlier church matters,) and still more \ 

perhaps by the doctrine gradually established in Westminster 
Hall, that new ecclesiastical canons are not binding on the 
laitv, so greatly that it will ever be hnnossiblo to exercise it 
in any (!ffiicti-al manner. The convocation accoi-dingiy, with 
the exce})tion of 1603, Avhen they established some regula- j 

tions, and of 1640 (an unfortiiiiate precedent), Avhen they i 

attempted some more, had little business but to grant siibsi- | 

dies, wdiicli however were from the tiine of Henry VIII. | 

always coufirmed by an act of parliament ; an intimation, no i 

doubt, that tlie legislature did not wholly acquiesce in tlieir | 

power even of Isinding tlie clergy in a matter of property. i 

This practice of ecclesiastical taxation was discontinued in 
l66 i ; at a time when the authority and pre-eminence of the ! 

church stood very hig'h, so that it could not then have seemed ; 

the abaiidonment of an iiii})ortaiit privilege. From this time 
tlie clergy have been taxed at the same rate and in the same 
manner with the laity. ^ 

* Pari. Hist. iv. SIO. It was first act of any kind relating to it was an act : 

settled by a verbal agreement between of parliament in 166 .% by which the 

archbishop Sheldon and the lord chan- clergy were, in common with the laity : 

cellor Clarendon, and tacitly given into charged with the tas given in that act» 

!)y the clergy in general as a great case and were discharged from the payment 

to them in taxations. The first public of the subsidies they had granted before | 
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It was the natural consequence of this cessation of all busi- 
ness, that the convocation, after a few formalities, either 
adjourned itself or was prorogued by a royal writ ; nor had 
it ever, with the few exceptions above noticed, sat for more 
than a few days, till its supply could be voted. But, about 
the time of the revolution, the party most adverse to the new 
order sedulously propagated a doctrine that the convocation 
ought to be advised with upon all questions affecting the 


in convocation j but in this act of parlia- 
ment of lC6o there is an express saving 
of the right of the clergy to tax them- 
selves in convocation, if they think fit ; 
but that lias been never done since, nor 
attempted, as I kno^v of, and the clergy 
have been constantly from that time 
cliarged with the laity in all public aids 
to the crown by the house of commons. 
In consequence of this (but from what 
period I cannot say), without tlio inter- 
vention of any particular law for it, 
except what I shall mention presently, 
the clergy (who are not lords of parlia- 
ment), have assumed, and witliout any 
objection enjoyed, the privilege of voting 
in the election of members of the house 
of commons, in virtue of their ecclesias- 
tical freeholds. This has constantly been 
practised from the time it first began; 
there are two acts of parliament which 
suppose it to be now a right. The acts 
arc 10 Anne, c. 23,; IS Geo. II. c. 18. 
Gibson, bishop of London, said to mo, 
that this (the taxation of the clergy out 
of convocation) was the greatest altera- 
tion in the constitution ever made with- 
out an express law.” Speaker Onslow’s 
note on Burnet (Oxf. edit. iv. 508.) 

[In respect to this taxation of the 
clergy by parliament, and not by convo- 
cation, it is to he remembered, tliat by 
far the greater part of modern taxes, being 
indirect, must necessarily fall on them in 
common with the laity. The convoca- 
tion, like the jiarl lament, were w'ont to 
grant tentlis and fifteenths at fixed rates, 
supposed to arise from movable property. 
These being wholly disused from 1 66o 
inclusive, other modes of ta.xation have 
supplied their place. But the clergy are 
charged to the land-tax for their bene- 
fices, and to the window-tax for their 
parsonages; as well as to occasional 
income-taxes. Exclusive of these, it does 
not appear that any imposts can be said 


to fill! on them, from which they could 
have been exempi, by retaining the right 
of convocation. They have not been 
losers in any manner by the alteration. 
The position of speaker Onslow, that the 
clergy have enjoyed the privilege of 
voting at county elections in virtue of 
their ecclesiastical freeholds, only since 
their separate taxation has been discon- 
tinued, may be questioned: proofs of its 
exercise, as far as I remember, can be 
traced higher. In a conference between 
the two houses of parliament in 1671, 
on the subject of the lords’ right to aUer 
a money bill, it is said the clergy have a 
right to tax themselves, and it is part of 
the privilege of their estate. Doth the 
upper convocation house alter what the 
lower grant? Or do the lords or com- 
mons ever abate any part of their gift ? 
Yet they have a power to reject the 
whole. But, if abatement should be 
made, it would insensibly go to a rais- 
ing, and de]>rive the clergy of their an- 
cient right to lax themselves.” Hatsell’s 
Precedents iih 81)0. 'L’lr;is we perceive 
tb.at the change alleged to liave taken 
place iii 1665 vras only and that 

the ancient practice of taxation by the 
convocation v/as not understood to be 
abrogated. The essential chauige was 
made by the introduction of new me- 
thods of raising money. In 1665, the 
sum of 2,-l77,obo/. was granted, to be 
raised in three years, by an assessment in 
each county, on real and personal pro- 
perty of all kinds ; but tlie old rates of 
subsidy are not mentioned in tins or in 
any later tax-bill. Probably the arrange- 
ment with archbishop Sheldon was 
founded on the practical difliculty of as- 
certaining the proportion which the 
grant of the clergy ought to bear to the 
whole in the new mode of assessment. 
See Statutes of the Realm, 16 & 17 
Car. 11. c. I.— -1845.] 
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church, and ought even to vratch over its interests as the 
parliament did over those of the kingdom.* The commons 
had so far encouraged this faction as to refer to the convo- 
cation the great question of a reform in the liturgy for the 
sake of comprehension, as has been mentioned in the last 
chapter ; and thus put a stop to the king’s design. It was 
not suffered to sit miicli during the rest of that reig’ii, to the 
great discontent of its ambitious leaders. The most celebrated 
of these, Atterbury, published a book, entitled the Rights and 
Privileges of an English Convocation, in answer to one by 
Wake, afterwards archbishop of Canterbury, The specious- 
ness of the former, spriiilded with competent learning on the 
subject, a graceful style, and an artful employment of topics, 
might easily delude, at least the willing reader. Nothing 
indeed could, on reflection, appear more inconclusive than 
Atterbury’s arguments. Were we even to admit the perfect 
analogy of a convocation to a parliament, it could not be 
doubted that the king may, legally speaking, prorogue tlie 
latter at his pleasure ; and that, if neither money ^vere re- 
quired to be granted nor laws to be enacted, a session would 
be very short. The church had by presci’iption a its encroach- 
right to be summoned in convocation ; but no pre- 
scription could be set up for its longer continuance than the 
crown thought expedient ; and it was too much to expect 
that William III. was to gratify his half-a\^owed enemies with 
a privilege of remonstrance and interposition they had never 
enjoyed. In the year 17 01 the lower house of convocation 
pretended to a right of adjourning to a different day from that 
fixed by the upper, and consequently of holding separate ses- 
sions. They set up other unprecedented claims to indepen- 
dence, which were checked by a prorogation.t Their aim 

Tho iirst authority I have observed of dissatisfaction on the part of the 
for this pretension is an address of the bishops, who must be presumed to have 
house of lords, Nov. 19. IGTj, to the set forward these addresses, at the virtual 
throne, for the frequent meeting of the annihilation of their synod, which natu- 
convocation, and that they do make to rally fohowed from its relinquishment of 
the king such representations as may be self- taxation. 

for the safety .of the religion established. -f IConnet, 799, 842. Burnet, 280- 
Lords’ Journals. This address was re- This assembly had been sulTered to sit, 
newed February 22. 1G77. But what iirobably, in consequence of the tory 
took place in consequence I am not ap- maxims which the ministry of tliat year 
prised. It shows however some degree professed. 

D 3> 4 
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was in all respects to assimilate themselves to the house of 
commons, and thus both to set up the convocation itself as an 
assembly collateral to parliament, and in the main independent 
of it, and to maintain their co-ordinate power and equality in 
synodical dignity to the prelates’ house. The succeeding 
reign liowever began under tory auspices ; and the convo- 
cation was in more activity for some years than at any former 
period. Tiie lower house of that assembly still dis-inguislied 
itself by the most factious spirit, and especially by insolence 
towards the bishops, who passed in general for whigs, and 
whom, while pretending to assert the divine riglits of episco- 
})acy, tliey laboured to deprive of that pre-eminence in the 
Anglican synod which the ecclesiastical constitution of the 
kingdom had bestowed on themA None was more prominent 
in their debates than Atterbury himself, whom, in the zenith 
of tory influence, at the close of her reign, the queen reluc- 
tautly [iromoted to the see of Rochester. 

Tile new government at first permitted the convocation to 
hold its sittings. But they soon excited a flame which 
iicwciky. themselves by an attack on Headley, bishop 

of Bangor, wlio had preached a sermon abounding v/ith those 
].)riii(*ipies concerning religious liberty, of which he had long 
been the courageous and powerful assertor.t Tlie lower 
house of convocation thought fit to denounce, tbrongdi the 
rejiort of a committee, the dangerous tenets of this discourse, 
and of a work not long before published by the bishoj). 
A long and celebrated war of pens instantly commenced, 
kuo'.vn by tlie name of the Bangorian controversy ; managed, 
fx'rliaps on both sides, with all the chicanery of polemical 
writers, aud disgusting both from its tediousness, and from 
tlie manifest unwillingness of the disputants to speak ingenu- 
ously wliat they meant, t But, as tlie principles of Hoadley 

Wilkins’s Concilia, iv, Burnefc, pas- church, expressed in tlie Orst and second 
sim, Boyers I-ife of Queen Anne, 225. parts of the homily against disobedience 
Somerville, 82. 124. and wilful rebellion.” Wilkins, iv. 684. 

t The lower house of convocation, in i These qualities arc so ajiparent, that 
the late reign, among their other vaga- after turning over some forty or hftv 
ries, had requested ‘‘ that some synodical tracts, and consuming a good niany hours 
notice might be taken of the dishonour on the Bangorian controversy, I’.siiould 
done to the church by a sermon preached find some dirficulty in statingV. ith preci- 
by Mr. Benjamin Hoadley, at St. Law- sioii the propositions in dispute. It is 
rence Jewry, Sept. 29. 1705, containing however evident that a dislike, not per- 
positions contrary to the doctrine of the haps exact ly to the house of Brunswic, 
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ocritioii vras ticcoro.iii£> iv nroromied iii 17 ^7? and lias noioogcr 

rpi 1 suireredtoiit. 

lliose wlio are 


and his advocates appeared, in the main, little else than those 
of protestantism and toleration, the sentence of the laity, in 
the temper that was then gaining ground as to ecclesiastical 
subjects, was soon prononneed in their favour ; and the high- 
church party discredited themselves by an opposition to what 
now pass for the incontrovertible truisms of religious liberty. 
In the ferment of that age, it was expedient for the state to 
scatter a little dust over the angry insects ; the con 
'inglyi' 

never again sat for any business, 
imbued with high notions of sacerdotal po%ver have sometimes 
deplored this extinction of the Anglican great council ; and 
tliough its necessity, as I have already observed, cannot pos- 
sibly be defended as an ancient part of the constitution, there 
are not wmitiiig specious arguments for the expediency of 
such a synod. It miglit be urged that the church, considered 
only as an integral member of the commonwealth, and the 
greatest corporation within it, might justly claim that right 
of managing its own affairs which belongs to every other 
association ; that the argument from abuse is not sufficient, 
mul is rejected with indignation when applied, as historically 
it might be, to representative governments and to ci\^il liberty ; 
that in the present state of things, no reformation even of 
secondary importance can be effected without difficulty, nor 
any looked for in greater matters, both from the indifference 


but to the tenor of George I.’s admims- 
iration, and to Hofkcllc)' himself, as an 
oiTiiaeiit advocate for it, wlio had been 
re’.varcleil accordingly, was at the bottom 
p. leading motive with most of the church 
iKirty ; some of v>-hom, such as Hare, 
tliough originally of a whig connexion, 
might liave had disappointments to exas- 
perate them. 

There was nothing whatever in Hoad- 
ley’s sermon injurious to the c.stablishcd 
ciidowment.s and privilegG.s, nor to the 
discipline and government, of the En- 
glish church, even in theory. If this had 
been tlie case, he might be reproached 
with some inconsistency in becoming so 
large a partaher of lier honours and emo- 
luments. He even admitted the useful- 
iies.s of censures for open immoralities, 


though denying all church authority to 
oblige any one to external communion;, 
or to pass any sentence which .should de- 
termine the condition of men with re- 
spect to the favour or displea.sure of God. 
Hoadley’s Works, ii. 465. 4913. Another 
great question in this controver.sy was 
that of religious liberty, as a civil right, 
which the convocation explicitly denied. 
And another related to the much debated 
exercise of private judgment in religion, 
which, as one party meant virtually to 
take av/ay, so the other perhaps unrea- 
sonably exaggerated. Some otlier dis- 
putes arose in the course of the combat, 
particularly the delicate problem of the 
value of sincerity as a plea for material 
errors. 

* Tiiidal, 539. 
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of the legislature, and the reluctance of the clergy to admit 

its interposition. 

It is answered to these suggestions^ that we must take 
experience when ^ve possess it, rather than analogy, for our 
guide ; that ecclesiastical assemblies have in all ages and 
countries been mischievous, where they have been powerful, 
which that of our wealthy and numerous clergy must always 
be ; tliat if, notnathstaiAding, the convocation could be brought 
under the management of the state (which by the nature of 
its coiijponent parts might seem not unlikely), it must lead 
to the promotion of servile men, and the exclusion of merit 
still more than at present ; that the severe I'emark of Claren- 
don, who observes tliat of all mankind none form so bad an 
estimate of human aflliii’s as churchmen, is abundantly con- 
firmed by experience ^ that the representation of the church 
in the house of lords is sufficient for the protection of its 
interests ; tliat the clergy have an influence which no other 
corporation enjoys over the bulk of the nation, and may abuse 
it for the purposes of undue ascendancy, unjust restraint, 
or factious ambition ; that the hope of any real good in re- 
formation of the church by its own assemblies, to whatever 
sort of reform we may look, is utterly chimerical ; finally, 
that as the laws now stand, which few would incline to alter, 
the ratification of parliament must be indispensable for any 
material change. It seems to admit of no doubt that these 
reasonings ought much to outweigh those on the opposite side. 
In the last four years of the queen’s reign, some inroads 
had been made on the toleration granted to dissenters, 
whom the ]iigh-chur<di party held in abhorrence. 
Tliey had for a long time im^eighed against what 
was called occasional conformity, or the compliance 
of dissenters with the provisions of the test act in order 
merely to qualify themselves for holding office, or entering 
into corporations. Nothing could, in the eyes of sensible 
men, be more advantageous to the church, if a re-union of 
those who had separated from it were advantageous, than 
this practice. Admitting even that the motive was self- 
interested, has an established government, in church or state, 
any better ally than the self-interestedness of mankind ? Was 
it not what a presbyterian or independent minister would de- 
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nomice as a base and worldly sacrifice ? and if so, was not 
the interest of the Anglican clergy exactly in an inverse pro- 
portion to this ? Any one competent to judge of human 
affairs would predict, what has turned out to be the case, that 
when the barrier was once taken down for the sake of con- 
venience, it would not be raised again for conscience ; that 
the most latitudinarian theory, the most lukewarm dis])ositious 
in religion, must be prodigiously favourable to the reigning 
sect ; and that the dissenting’ clergy, though they might 
retain, or even extend, their influence over the multitude, 
would gradually lose it with those classes who could be aff ected 
by the test. But, even if the tory faction had been cool- 
lieaded enough for such reflections, it has, unfortunately, been 
sometimes less the aim of the clergy to reconcile those who 
differ from them than to keep them in a state of dishouonr 
and depression. Hence, in the first parliament of Anne, a 
bill to prevent occasional conformity more than once passed 
the commons ; and, on its being rejected by the lords, a great 
majority of William’s bishops voting against the measure, an 
attempt was made to send it up again in a very reprehensible 
manner, taciced, as it was called, to a grant of money ; so that, 
according to the pretension of the commons in respect to 
sucli bills, the upper house must either refuse the supply, or 
consent to what they disapproved.'^ This however having* 
miscarried, and the next parliament being of better principles, 
nothing farther w-as done till 1711> when lord Nottingham, 
a vehement high-churchman, having united with the wJiigs 
against the treaty of peace, they ^vcre injudicious enough to 
gratify him by concurring in a bill to prevent occasional con- 
foniiity.t Tliis was followed up by the ministry in a more 
decisive attack on the toleration, an act for preventing the 
growth of schism, which extended and confirmed one of 
Charles IL, enforcing on all schoolmasters, and even on all 
teachers in private families, a declaration of conformity to the 
established church, to be made before the bishop, from whom 
a licence for exercising that profession was also to be ob- 
tained, t It is impossible to doubt for an instant, that if the 

Pari. Hist. vi. 362. The schism act, according to Loclchax't, 

t 10 Anne, c. 2. was promoted by BoUngbrokc, in order 

I 12 Anne, c. 7. Pari. Hist. vi. to gratify the liigh lories, and to put lord 
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qiuiea’s life had preserved the tory goverament for a few 
years, every vestige of the toleration would have been ef- 
faced. 

These statutes, records of their adversaries’ power, the 
whigs, now lords of the ascendant, determined to abrogate. 
TJie dissenters were imanimoiisly zealous for tlie house of 
Hanover and for the ministry ; the church of very doubtful 
loyalty to the crown, and still less affection to the 
iTpKn)y whig name. In the session of 1719? accordingly, the 
act against occasional conformity, and that restrain- 
ing education, were repealed. * It had been tbe intention to 
liavc also repealed the test act ; but the disunion then prevail- 
ing among the whigs had caused so formidable an opposition 
even to the former measures, that it was found necessary to 
abandon that project. Walpole, more cautious and moderate 
than the ministry of 1719 ? perceived the advantage of recon- 
ciiii.g vine clsurcii as far as possible to the royal family and to 
his own goveniment ; and it seems to have been an article in 
tlie tacit compromise with the bishops, who were not hack- 
Vv’ard in exerting their influence for the crown, that he should 
make no attempt to abrogate the laws which gave a mono|)oly 
of power to the Anglican communion. We may presume 
also that the prelates undertook not to obstruct the acts of 
indemnity passed from time to time in favour of those who 
had not duly qualified themselves for the offices they held 5 
and vlnch, after some time becoming regular, liave in effect 
thronm open the gates to protestant dissenters, though still 
subject to be closed by either house of parliament, if any 
jealousies should induce them to refuse their assent to this 
ainnial enactment.t 

Oxfoxd under the necessity of declaring f Tin.- Drsi :ict of tins kind appears to 
himself one way or other. “Though the have been in 17S7. 1 Geo. 11. c. 23. It 
earl of Oxford voted for it himselF, he was repeated next year, intermitted the 
concurred with those who endeavoured ilext, and afterwards renewed in every year 
to restrain some parts which they of that reign except the fifth, the seven- 
reckoned too severe ; and liis friends in teentli, the twenty-second, the twentv- 
both^ houses, particularly his brother, third, the twenty-sixt]?, and tlie thirtieth. 
Auditor Harley, spoke and voted against Whether these* occasional interruptions 
it very earnestly.” P. 462. were intended to j)revent the tion^eonfu-- 

* 5 Geo. I. c. 4. The tvhigs out of mists from relying upon ii, or were 
power, among whom was Walpole, facti- caused by some "accidental eircuiustanee, 
ously and mconsistently opposed the re- must be* left to conjecture. I believe 
peal of the schism act, so that it passed that the renewal has been regular ever}'’ 
with much difficulty. Park Hist. vii. 569. year since the accession of George III. 
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?*ieaiivdiile the princii^lcs of religious liberty^ in all senses 
of the wordp gained strength by this eager contro- principles 
versy, naturally pleasing as they are to the proud mflltT'' 
iiKle})endeiice of th.e English character, and congenial 
to those of civil freedom, which both parties, tory as much as 
whig, had now learned sedulously to maintain. The non- 
juring and high-church factions among* the clergy produced 
few eminent men ; and lost credit, not more by the folly of 
their notions than by their general want of scholarship and 
disregard of their duties. The university of Oxford was 
tainted to the core witli Jacobite prejudices; but it must be 
added that it never stood so low in respectability as a place 
of education/^' The government, on the other hand, was 
studious to promote distinguished men ; and doubtless tlie 
hierarchy in the first sixty years of the eighteenth century 
might very advantageously be compared, in point of conspi- 
cuous ability, with tliat of an equal period that ensued. Tiie 
maxims of persecution were silently abandoned, as well as its 
practice ; Warburton, and others of less name, tauglit those 
of toleration with as much boldness as Hoadley, but without 
some of his more invidious tenets ; the more popular wi'iters 
took a liberal tone ; the names of Locke and Aiontesqoieu 
acquired immense authority ; the courts of justice discoim te- 


xt is to be remembered, that the present 
work was first published before the re- 
peal of tile test act in 1S2S. 

* ^Ve find ill Glitch’s Collectanea Cu- 
riosa, vol. i. p. 5‘3., a plan, ascribed to 
lord chancellor IMacclesfield, for taking 
away the election of heads of colleges 
from the fellows, and vesting the nomina- 
tion in the great officers of state, in order 
to cure the disaffiection and want of dis- 
cipline which was justly compiained of. 
Tliis remedy would have been perhaps 
the substitution of a permanent for a 
tcm})orary evil. It appears also that 
archbishop Wake wanted to have had a 
bill, in 1716’, for asserting the royal su- 
premacy, and better regulating the clergy 
of the tw'O universities (Coxe's Walpole, 
ii. 122.); but I do not know that tlie 
precise nature of this is any where men- 
tioned. I can scarcely quote Amherst’s 
Ten’ic Filius as autliority : it is a very 
clever, though rather libellous, invective 
against the university of Oxford at that 


time ; but from inlornal evidence, as well 
as the confirmation which better authori- 
ties afibrd it, I have no doubt that it 
contains much truth. 

Those who have lookedi much at the 
ephemeral literature of these two reigns 
must be aware of many publications fix- 
ing the charge of prevalent disaffection 
on this university, do\va to the death of 
George 1 1. ; and Dr. King, the famous 
jacobite master of St. Alary Hall, admits 
that some were left to rcproucli hiiri for 
apostasy in going to court on the acces- 
sion of the late king in 1 760. The ge- 
neral reader will remember the Isis, by 
Alason, and the triumph of Isis, by 
Warton; the one a severe invective, the 
other an indignant vindication : but in 
this instance, notwithstanding the advan- 
tages which satire is supposed to have 
over panegyric, we must aw'ard the laurel 
to the worst cause, and, what is more 
extraordinary, to the worse poet. 
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iianced any endeavour to revive oppressive statutes ; and, 
not long after the end of George the Second’s reign, it was 
adjudged in the house of lords, upon the bi'oadest principles 
of toleration laid down by lord Mansfield, that nonconformity 
with the established church is recognized by the law, and not 
an ofthmie at which it connives. 

Atterbiny, bishop of Rodiester, the most distinguished of 
Banishment ^^6 party denominated high-church, became the 
ofAtterbury. victim of liis rcstlcss character and implacable dis- 
afieciion to the house of Hanover. The pretended king, for 
some years after his competitor’s accession, had fair hopes 
from (liifereiit powers of Europe, — France, Sweden, Russia, 
Spain, Austria, — (each of whom, in its turn, was ready to 
make use of this instrument,) and from the powerful faction 
who panted for his restoration. This was unquestionably 
very numerous ; though we have not as yet the means of fix- 
ing with certainty on more than comparatively a small num- 
ber of names. But a conspiracy for an invasion from Spain 
and a simultaneous rising was detected in 1722 , which im- 
plicated three or four peers, and among them the bishop of 
Rochester.'^ The evidence, however, though tolerably con- 
vincing, being insufficient for a verdict at law, it was thought 
expedient to pass a bill of pains and penalties against this 
prelate, as 'well as others against two of his accomplices. 
The proof, besides many corroborating circumstances, con- 
sisted in three letters relative to the consjjiracy, supposed to 
be WTitten by his secretary Kelly, and appearing to be 
dictated by the bishop. He was depi'ived of his see, and 
banished the kingdom for life.t Tlris met with strong 

Layer, who sufTered on account of Tins is mentioned by Coxc, i. 165.: and 
this plot, had accused several peers, amon^ certainly confirmed by Lockhart, ii. 68. 
others lord Cowper, who comi)laiued to 70. Rut the reader will hardly give 
the house of the publication of his name ; credit to such a story as Horace Walpole 
and indeed, though he was at that time has told, that he coolly consulted sir 
strongly in opposition to the court, the Robert, his political rival, as to the part 
charge seems wholly incredible. Lord they should take on the king’s death. 
Straiford however was probably guilty; Lord Orford's Works, iv. 287. 
lords North and Orrery certainly so. f State Trials, xvi. 824. Pari. Kist. 
Pari. Hist. viii. 208. There is even viii. 195. et post. Most of the bishops 
ground to suspect that Sunderland, to voted against their restless brother ; and 
use Tindal’s words, “in the latter part Willis, bishop of Salisbury, made a very 
ot his life, had entered into correspon den- good but rather too acrimonious a speech 
ties and designs, which would have been on the bill. Id. 298. Iloadley, who was 
fatal to himself or to the public.” P, 657. no orator, jiubiished two letters in the 
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opposition, not limited to the enemies of the royal family, 
and is open to the same objection as the attainder of sir 
John Fenwick ; the danger of setting aside those precious 
securities against a wicked government which the law of 
treason has furnished. As a vigorous assertion of the staters 
authority over the church we may commend the policy of 
Atterbury’s deprivation ; but perhaps this w^as ill purchased 
by a mischievous precedent. It is however the last act of a 
violent nature in any important matter, which can be charged 
against the English legislature. 

No extensive cor:S|)i.racy of the Jacobite faction seems ever 
to have been in agitation after the fall of Atter- 
bury. The Pretender had his emissaries peipjetiialiV 
alert ; and it is understood that an enormous mass ' 
of letters from his English friends is in existence ; but very 
few had the courage, or rather folly, to plunge into so des- 
perate a course as rebellion. Walpole’s prudent and vigilant 
administration, without transgressing die boundaries of that 
free constitution for which alone die lioiise of Brunswic had 
been preferred, kept in check the disaffected. He wisely 
sought tlie friendship of cardinal Fleury, aware that no other 
power in Europe than Frrmce could effectually assist the 
banished family. After his own fall and the death of Fleury, 
new combinations of foreign policy arose ; his successors 
returned to the Austrian connexion ; a war ivith France 
broke out ^ die grandson of James IL became master, for a 
moment, of Scotland, and even advanced to the centre of 

newspaper, signed Britannieus, in answer from Rome, and now in lus majesty's 
to Atterbury’s defence ; wliicb, after all possession, arc said to furnish copious 
tliat had passed, he might better have evidence of the Jacobite intrigues, and to 
spared. Atterbiiry’s own speech is cer- afTeet some persons not hitherto suspected, 
tainly below liis fame, especially the pe- We have reason to liope that they will 
ro ration. Id. 267. not be long withheld from the public, 

No one, I presume, will alFect to doubt every motivefor concealment being wholly 
the reality of Atterbury’s connexions with at an end. 1827. Lord Ivlalion has coni- 
the Stuart family, either before his municated some information from these 
attainder or during his exile. The proofs papers, in his history of England ; but 
of the latter wore published by lord the number of x^ersons engaged in con- 
Hailesin 1768, and may be found also in ncxion v.dth the Pretender is rather less 
Kicholls’s edition of Attorbiiry’s Corre- than had been expected. ISll. 
spondeiice, i. UJ8. Additional evidence is It is said that there were not less (han 
furnished by the Lockiiart Papers, vol. ii. fifty Jacobites in the parliament of 1728. 
passim. Coxe, ih 294. 

The Stuart papers obtained lately 
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this peaceful and unprotected kingdom. But this was liardly 
more ignominious to the g’overnment than to the Jacobites 
tliemseives ; none of them joined the standard of their pre- 
tended sovereign ; and the rebellion of 1745 was conclusive, 
by its own temporary success, against the possibility of his 
restoration.^' From this time the government, even when 
in search of pretexts for alarm, could hardly affect to dread 
a name grown so contemptible as that of the Stuart pa,rty. 
It suin ived Iiowever for the rest of the reign of George II. 
in those magnanimous compotations, which had always been 
tlie best evidence of its courage and fidelity. 

Though the Jacobite party had set before its eyes an object 
pjTjudiccs Riost dangerous to the public tranquillity, and wliieli, 
could it have been attained, would have brought on 
again the contention of the seventeenth century ; 
though, in taking oaths to a government against wliich they 
were in conspiracy, they showed a systematic disregard of 
obligation, and were as little mindful of allegiance, in the 
years 1715 and 1745, to the prince they owned in their 
hearts, as they had been to him whom they had professed to 
ackno^v]edge, it ought to be admitted that they were ren- 
dered more numerous and formidable than was necessary by 
the fiiults of the reigning kings or of tlieir ministers. The}" 


* Tha torics, It is observed in the MS. 
journal of Mr. Yorko (second earl of 
Hardwick e), showed no sign of affection 
to the government at the time when the 
invasion was expected in ] *743, but treated 
it all with incliiference. Pari. Hist. xiii. 
CCS. In fact a disgraceful apathy per- 
vaded the nation ; and according to a 
letter from Mr. Fox to Mr. W'innington 
in 1745, which I only quote from recol- 
lection, it .seemed perfectly uncertain, from 
tlfis general passiveness, whether the revo- 
lution might not be suddenly brought 
about. Yet very few comparatively, I am 
per-snaded, had the shghte.st attachment 
or prejudice in favour of the liouse of 
Stuart ; hut the continual absence from 
England, and the Hanoverian predilec- 
tions of the two Georges, the feebleness, 
and factiousness of their administration, 
and of public men in general, and an inde- 
finite opinion of misgovernment, raised 
through the press, though certainly with- 


out oppression or arbitrary acts, jiad 
gradually alienated thein:i.s.s of the nation. 
Rut tliis would not lead men to expose 
their lives and fortunes; and hence the 
people of England, a thing almost incre- 
dible, lay quiet and ne.-irly unconcerned, 
wiiile the littlearmy of Highlanders came 
every day nearer ro the capital. It i.s 
absurd, however, to suppose that they 
could have been really .successful by 
marching onward; though their defea*l: 
might have been more glorious at Finch- 
ley than at Culloden. IS 27. — I should 
not have used, of course, the word al)- 
surd, if lord Mahon’s History had been 
publi.shcd, in which that acute and im- 
partial writer inclines to the opinion of 
Charles Edward’s probable succes.s. I 
am still, however, persuaded that either 
the duke of Cumberland must have over- 
taken him before he reached London, or 
that his small array would have bceri 
beaten by the ing. — 1843. 
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were not latterly actuated for the most part (perhaps with 
very fe-rr by the slavish i)rinciples of indefeasible 

right, ■;y those of despotic power.* They had 

been so long in opposition to the court, they had so often 
spoken the language of liberty, that we may justly believe 
tliern to have been its friends. It was the policy of jealousy of 
Walpole to keep alive the strongest prejudice in the 
mind of George IL, obstinately retentive of j)rejv=(lice, as 
sucli narrow and passionate minds always are, against the 
vdiole body of the tories. They were ill received at court, 
and generally excluded, not only from those departments of 
office whicli the dominant party have a right to keep in their 
power, but from the commission of the peace, and every 
otlier subordinate trnst.t This illiberal and selfish course 
retained many, no doubt, in the Pretender’s camp, who must 
have perceived both the improbability of his restoration, and 
the difficulty of reconciling it wuth the safety of oiir consti- 
tution. He was indeed, as well as his son, far less ^vorthy of 
respect than the couteraporary Bnmswic kings : wdthoiit 
absolutely %vanting capacity or courage, he gave the most 
undeniabie evidence of his legitimacy by constantly resisting 
the counsels of wise men, and yielding to those of priests t-; 

^ [Even in 1715 this wa<5 not the case 
with the Jacobite aristocracy. “When you 
were first driven into this interest,*’ says 
Bolingbrokc to sir V''. 'SVyndham, “ I 
nia^' appeal to you for the notion which 
the party had. You thought of restor- 
ing him by the strength of the tories, 
and of opposing a tory king to a whig 
king. You took him up as the instrument 
of your revenge and of your ambition. 

You looked on him as your creature, 
and never once doubted of making what 
terms you pleased with him. This is 
so true that the same language is still 
held to the catechumens in jacobitism. 

"Wore tlie contrary to be avowed even 
now, the party in England would soon 
disunite. Instead of making the Pre- 
tender their tool, they are his. In- 
stead of having in view to restore him on 
their own terms, they are labouring to 
do it without any terms ; that is, to 
speak properly, they are ready to receive 
him on his,” Sec. Tins was written in 
1717, and seems to indicate that the real 

VOT, TT E 


Jacobite spirit of hereditary riglit was 
very strong among the people. And 
this continued through the reign of 
George I., as I should infer from the 
press. But Bolinghroke himself had 
great influence in subduing it afterwards, 
and, though of course not obliterated, 
we trace it less and less dowm to the ex- 
tinction of the Jacobite party in the last 
years of George II. Leslie’s writings 
would have been received with scorn by 
the young Jacobites of 1750. Church mobs 
were frequent in 1715 ; but w'c scarcely, 
I think, find much of them afterwards. 
In London, and the chief towns, the po- 
pulace w'crc chiefly whig. — 1845.] 
f See Pari. Plist. xiii. 1244. ; and other 
proofs might be brought from the same 
work, as well as from miscellaneous 
authorities of the age of George II. 

^ [Bolingbroke’s character of James is 
not wholly to be trusted. “ Ho is natur- 
ally inclined to believe the worst, which 
I take to be a certain mark of a mean spi rit 
and a wicked soul ; at least I am sure that 
E 
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while his son, the fugitive of Ciilloden, despised and deserted 
by his own party, insulted by the court of France, lost with 
tlie advance of years even the respect and compassion winch 
wait on unceasing misfortune, the last sad inheritance of the 
house of Stuart.^ But they were little kiiowm in England, 


the contrary qua]ity> it is not due to 
weakness of understanding, is the fruit of 
a generous temper and an honest heart. 
Prone to judge ill of all mankind, he 
will rarely be seduced by his credulity ; 
but I never knew a man so capable of 
])eing the bubble of his distrust and jea- 
lousy.” Letter to sir W, 'Wyndh.ain. 
Thus Bolingbroke, under the sting of 
his impetuous passions, threw away the 
scabbard wdien he quarrelled with the 
house of Stuart, as be had doiie with the 
whigs at home. But James was not a 
man altogether without capacity ; his 
private letters are well and sensibly writ- 
ten. Like his father, he had a narrow 
and obstinate, but not a %veak, under- 
standing. His son, Charles Edw^ard, 
appears to me inferior to him in this re- 
spect, as well as in Ills moral principle. 
—1845.] 

* See in the Lockhart Papers, ii. 565., 
a curious relation of Charles Edward’s 
behaviour in refusing to quit France after 
the peace of Aix-la-Chapellc. It was so 
insolent and absurd that the government 
was provoked to arrest him at tlie oijcra, 
and literally to order him to be bound 
liand and foot ; an outrage which even 
Lis preposterous conduct could hardly 
excuse. 

Dr, King was in correspondence with 
this prince for some years after the latter’s 
foolish, though courageous, visit to Lon- 
don in September, 1750; wliich he left 
again in five days, on finding himself 
deceived by some sanguine friends. King 
says he was wholly ignorant of our Itis- 
tory and constitution. “ I never heard 
Jiiin express any noble or benevolent sen- 
timent, the certain indications of a great 
soul and good heart ; or discover any 
sorrow or compassion for the misfortune 
of so many worthy men who Iiad sufiered 
in Ills cause.” Anecdotes of lus own 
Times, p. b'Ol, He goes on to charge 
him with love of money and other faults. 
But bis great folly in keeping a mistress, 
Mrs. W alkinshaw, whose sister was house- 
keeper at Leicester House, alarmed the 
Jacobites. “ These were all men of for- 


tune and distinction, and many of them 
persons of the first quality, who attached 
themselves to the P. as to a person who 
they imagined might be made the instru- 
ment of saving their countr}'. They 
were sensible that by Walpole’s adminis- 
tration the English government was be- 
come a system of corruption ; and that 
Walpole’s successors, who pursued his 
plan without any of his rdnlities, had 
reduced us to such a deplorable situation 
that our commercial interest was sinking, 
our colonies in danger of being lost, and 
Great Britain, which, if her powers were 
properly exerted, as they were afterwards 
in Mr. Pitt’s administration, w'as able to 
give laws to other nations, was become 
the contempt of all Europe.” P. 208. 
This is in truth the secret of the con-* 
tinuance of jacobitism. But possibly that 
party were not sorry to find a pretext for 
breaking off so hopeless a connexion, 
which they seem to have done about 
17.>5. Mr. Pint’s great successes ve- 
conciicfl iheui to the administration ; and 
his liberal conduct brought back those 
wlio had been disgusted by an exclusive 
policy. On the accession of a new king 
they flocked to St. James’s; and probably 
scarcely one per.sou of tlie rank of a gen- 
tleman, south of the Tweed, w.as found 
to dispute the right of the bouse of Bviins- 
wic after 17 GO. Dr. King liimself, it may 
be observed, langlis at the old passive 
obedience doctrine (page 193.); so far 
was he from being a jacobite of that 
school. 

A few nonjuring congregations lingered 
on far into the reign of George 1 1 1., pre- 
sided over by the successors of some 
bishops whom Lloyd of Norwich, the last 
of those deprived at the revolution, had 
consecrated in order to keep up the 
schism. A list of these is given in D’ Oyly ’s 
Life of Bancroft, vol. ii, p. 34., whence it 
would appear that the last of them died in 
1779. I can trace the line a little farther : 
a bishop of that separation, named 
Cartwright, resided at Shrewsbury in 1793, 
carrying on the business of a surgeon. 
State Trials, xxiii. 1073. I have heard of 
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and from unknown princes men are prone to hope much : if 
some could anticipate a redress of every evil from Frederic 
Prince of Wales^ whom they might discover to be destitute 
of r(5spectable qiialitiesj it cannot be wondered at that others 
mig'ht draw equally flattering prognostics from the accession 
of Charles Edward. It is almost certain that, if either the 
claimant or his son had onbi’aced the protestant religion, and 
had also manifested any superior strength of mind, the Ger- 
man 'prejudices of the reigning* family would have cost them 
the tirroiie; as they did the people’s affections. Jacobitism, 
in the great majority, was one modification of the spirit of 
liberty burning strongly in the nation at this period. It gave 
a rallying point to that indefinite discontent, which is excited 
by an ill opinion of rulers, and to that disinterested, tl'ough 
ignoi’ant p/UtriotTsm which boils u]) in youthful minds. Tlie 
government in possession was hated, not as usurped, but as 
corrupt ; the banished line was demanded, not so much 
because it was legitimate, but because it was the fancied 
means of redressing grievances and regenerating the consti- 
tution. Such notions were doubtless absurd ; but it is 
undeniable that they were common, and had l;eeii so almost 
from the revolution, I speak only? it will be observed, of 
the English Jacobites ; in Scotland tlie sentiments of loyalty 
and national pride had a vital energy, and the Highland 
chieftains gave their b-lood, as freely as their southern allies 
did their wine, for the cause of their ancient kings, 

shnilar congregations in tbe vrest of Eng- 
iand still later. He had ho^^ever become 
a very loyal subject to king George ; a 
singular proof of that tenacity of life by 
whicli religious sects, after dwindling 
down through neglect, excel frogs a-ud 
tortoises ; and that, even when they have 
])ecomc almost equally cold-blooded ! 

[A late publication, Lathbury’s History 
of the Nonjurors, gives several names of 
nonjuring bishops, down to the close of 
the century ; though it does not abso- 
lutely follow, that all who frequented 
tlieir congregations would have refused 
the oath of allegiance. Of sucli strict 
jaeobites, there were, as I have said, but 
few left south of the Tweed after the ac- 
cession of George HI. Still some there 
may have been, unknown by name, in 
the middling ranks ; and Mr. Lathbury 
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has quoted jacobite pamphlets as late as 
1759 , and probably the authors of these 
did not renounce their opinions in the 
next year. One or two writers in this 
strain have nict my observation rather 
later. The last is in 177 - 1 , when an ab- 
surd letter against the revolution having 
been inadvertently admitted into the 
jMorning Chronicle and Public Adver- 
tiser, Mr. Fox, with less good nature 
than belonged to hhii, induced the house 
of c*oinmo3is to direct a prosecution of 
the printers by the attorney-general ; and 
they w^ere sentenced to three months’ 
imprisonment. Pari. Hist. xvii. 1051 . 
Annual Register, 1774 . p. 164 . — 1845 .] 
* [Lord Mahon printed in 18412, but 
only tor the Roxburghe club, some ex- 
tracts from despatches (in the State 
Paper Office) of the British envoy at 
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No one can liave looked in the most cursory manner at the 
political writings of these two reigns, or at the debates of 
])arliament, witliout being struck by the continual predictions 
that our liberties were on the point of extinguislnnent, or at 
least by aj)prelieiisions of their being endangered. It might 
seem tlaU httle or nothing had been gained by the revolution, 
and by the substitution of an elective dynasty. Tlrls doubtless 
it was the interest of the Stuart party to maintain or in- 
sinuate ; and, in the conflict of factions, those who, with far 
opposite views, had separated from the court, seemed to lend 
them aid. The declamatory exaggerations of that alae and 
ambitious body of men who co-o]}erated against the ministry 
of sir llobert Walpole have long been rgected ; and perhaps 
in the usual reflux of popular opinion, his domestic admini- 
sti’ation (for in foreign policy his views, so far as he v^as per- 
mitted to act upon them, appear to have been uniformly 
judicious,) has obtained of late ratlier an undue degree of 
favour. I have already observed that, for the sake of his 
own ascendancy in the cabinet, he kept up unnecessarily the 
distinctions of the whig and tory parties, and thus impaired 
the stability of the royal house, which it was his chief care to 
support. And, though his government was so far from any 
tiling oppressive or arbitrary that, considered either relatively 
to any former times, or to the extensive disalFection known 
to subsist, it was uncommonly moderate j yet, feeling or 
feig'iiing alarm at the Jacobite intrigues on the one band, at 
tlie democratic tone of public sentiment and of popular writ- 
ings on the otlier, lie Iaboii!’ed to preser\'e a more narrow and 


Florence, containing information, from 
time to time, as to the motions and be- 
haviour of Charles Efhvard. Were it 
not for the difficulty under which our 
minisrer at that court must gciicraily la- 
bour, to find any materials for a letter to 
the secretary of state, we might feci some 
wonder at the gravity wdtli which sir 
Horace Mann seems to treat tlie table- 
talk and occasional journies of the poor 
old exile, even down to 1 7St). It may 
be said, that his excessive folly might 
render him capable of any enterprise, 
however extravagant, as long as he had 
bodily strength left ; and that he is sup- 
posed to have kept up some connexion 


with the Irish priesthood to the end of 
his life, so as to recommend bishops to 
the court of liome. But though sir 
Horace Mann, in a letter of tlie date 
Nov. 11. 1783, is “every day more eoii- 
vinced that something of importance is 
carrying on between the court of France 
and the Pretender, and has reason to 
suspect that the latter either lias a con- 
nexion with the king of Sweden, or is 
endeavouring to gain his friendsliip,” he 
soon after discovers that this important 
matter was only an application to France 
for a pension, which Giistaviis III., then 
in Italy, w'ould, out of compassion have 
been glad to promote. — 1845.] 
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oligarciiical spirit than v^as congenial to so great and brave a 
people, and trusted not enough, as indeed is the general fault 
of ministers, to the sway of good sense and honesty over dis- 
interested minds. But, as he never had a complete influence 
over his master, and knew that those who o])]X)sed him had 
little else in view than to seize the reins of power and manage 
them worse, ins deviations from the straight course are more 
pardonable. 

The clamorous invectives of this opposition, combined e/irh 
the subsequent dereliction of avo’wed princi[)les by many among 
them when in power, contributed more tlian any thiiig else in 
our history to cast obloquy and suspicion, or even ridicule, on 
the name and occupation of patriots. Men of sordid and venal 
characters always rejoice to g'eneralise so convenient a maxim 
as the non-existence of public virtue. It may not however 
be impi'ohable, that many of those who took a part in this 
long contention, were less insincere than it has been the fashion 
to believe, though led too far at the moment by their own 
passions, as well as by the necessity of colouring' highly a 
picture meant for the multitude, and reduced afterwards to 
the usual compromises and concessions, witlioiit which power 
in this country is ever unattainable. But v'aviiig a topic too 
generally historical for the present chapter, it will be worth 
while to consider what sort of ground there might be for some 
prevalent subjects of declamation ; and whether the power of 
government had not, in several respects, been a good deal 
enlianced since the beginning- of the century. By the pov’er 
of government I mean not so much the personal authority of 
the sovereign as that of his ministers, acting perliaps without 
Ids directions ; w'hich, since the reign of William, is to be 
distiiiguished, if look at it analytically, from the monarchy 
itself. 

I. Tlie most striking acquisition of powder by the crovm in 
the new model of government, if I may use sucli mi 
expression, is the permanence of a regular military ihc' cciMstitu-. 
force. , The reader cannot need to be reminded that it was foiiiul- 
no army existed before the civil %var, that the guards 
ill tlie reign of Charles IL were about 5000 men, tlnit in the 
hreathing-time hetw^een the peace of Ilyswick and the w^ar of 
the Spanish succession, the commons could not be brought to 
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keep up more than 7000 troops. Notliing could be more 
repugnant to the national prejudices than a standing' army. 
The toriesj partly from regard to the ancient usage of the 
constitution, partly, no doubt, from a factious or disaffected 
s|)irit, were unanimous in protesting against it. The most 
(hsinterested and zealous lovers of lujevty came with great 
suspicion and reluctance into vvdiat so ijerilous an in- 

novation. But the court, after the accession of the house of 
iianover, had many reasons for insisting upon so great an 
augmentation of its power and security. It is remarkable to 
perceive by what stealthy advances this came on. Two long 
■v\nrs had rendered the army a profession for men in the liiglier 
and middling classes, and familiarised the nation to their dress 
and rank ; it had achieved great honour for itself and the 
English name ; and in the nature of mani<iiKl the patriotism 
of glory is too often an overmatch for that of liberty. The 
two kings were fond of w'arlike policy, the second of war 
itself ; their schemes, and those of their ministers, demanded 
an imposing attitude in negotiation, wliich an army, it was 
thought, could best give ; the cabinet was for maa}^ yc'ars 
entangled in alliances, shifting sometimes rapidly, but in each 
combination liable to produce the interruption of peace. In 
the new system which rendered the houses of parliameni par- 
takers in the executive administration, they were drawn them- 
selves into the approbation of evovy successive measure, either 
on the propositions of ministers, or, as often Isaimens more 
iiulirectly, but hardly less effectually, by passing a negative 
on those of their ojvponents. I'lie number of troops 
Kiilitary for which a vote was annually (loinanded, after some 
variations, in the first years of Georjre I., was, during- 
the whole administration of sir Robert Walpole, except when 
the state of Eui-ope excited some a]>prehcnsion of disturbance, 
rather more than 17,000 men, indepondeut of those on the 
Irish establishment, but including the g-arrisons of Minorca 
and Gibraltar. And this continued w-ith little alteration to 
be our standing army in time of peace during the eighteenth 
century. 

This aiiny was always understood to be kept on foot, as it 
Apprehen- Still exjircssed Hi tlxc preamble of every mutiny-, 
-loasiromit. presorviiig the balance of power in 


Anne, Geo. I, Geo. II.] FROM HENRY VII. TO GEORGE II. 4S3 


Europe. The commons would not for an instant admit that 
i it was necessary as a permanent force, in order to maintain 
i the goverinneiit at home. There can be no question however 

f that the court saw its advantage in this light ; and I am not 

perfectly sure that some of the multiplied negotiations on die 
continent in that age were not intended as a pretext for keep- 
ing up the army, or at least as a means of exciting alarm for 
the security of the established governiiieiit. In fact, there 
would have been rebellions in the time of George L, not only 
in Scotland, which perhaps could not otherwise have been 
preserved, but in many parts of the kingdom, had the parlia- 
ment adhered with too pertinacious bigotry to their ancient 
maxims. Yet these had such influence that it was long before 
j; die army w'as admitted by every one to be perpetual ; and I 

k do not know that it has ever been recognised as such in our 

' statutes, Mr, Puiteney, so late as I7S-3 R man neither dis- 

affected nor dcinocratica], and whose views extended no farther 
than a change of hands, declared that he ‘^always had been, 
and always would be, against a standing army of any kind ; 
it was to liiin a terrible thing, whether under the denomination 
! of parliamentary or any other. A standing' army is still a 

i standing army, whatever name it be called by ; they are 

!■ a body of men distinct from the body of the people ; they are 

: governed by different laws ; blind obedience and an entire 

submission to the orders of their commanding officer is their 
I only principle. The nations around us are already enslaved, 

. and have been enslaved by those very means ; by means of 
if their standing armies they have every one lost their liberties ; 

it is indeed impossible that the liberties of the people can, be 
: preserved in any country where a numerous standing army is 

kept up,"’ 

This wholesome jealousy, though it did not prevent what 
was indeed for many reasons not to be dispensed with, tlie 
establishment of a regular force, kept it witliin boimds whicli 
possibly the administration, if left to itself, would have gladly 
overleaped. A clause in the mutiny-hill, first inserted in 
I7I8, enabling courts martial to punish mutiny and desertion 
with death, v/hich had hitherto been only cognizable as 


Farl. Hist, viii. 904. 
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capital offences by the civil magistrate, was carried by a very 
small majority in both houses.* An act was passed in 1735, 
directing that no troops should come within two miles of any 
place, except the capital or a garrisoned town, during an 
election t ; and on some occasions, botli tlie commons and the 
courts of justice showed that they had not forgotten the 
maxims of their ancestors as to the supremacy of the civil 
power, t A more important measure was projected by men 
of independent principles, at once to secure the kingdom 
against attack, invaded as it had been by rebels in 174‘5, and 
thro^vn into the most ignominious panic on the rumours of a 
French armament in 1750, to take away the pretext for a large 
standing force, and perhaps to furnish a guarantee against 
any evil purposes to Avhich in future times it might be sub- 
servient, by the establishment of a national militia, 
men t of under the sole authority, indeed of the cro\\Ta, but 

commanded by gentlemen of sufficient estates, and 
not liable, except in war, to be marched out of its proper 
county. This favourite plan, with some reluctance on the 
part of the government, was ado])tcd in 1757* § But though, 
during the long periods of hostilities wdiich have unfortuately 
ensued, this embodied force Las doubtless placed the kingdom 
in a more respectable state of security, it has not much con- 
tributed to diminish the number of our regular forces ; and, 
from some defects in its constitution, arising out of too great 
attention to our ancient local divisions, and of too indiscrimi- 
nate a dispensation wuth personal service, which has filled the 
ranks with the refuse of tlie community, the militia has grown 
unpopular and burtJiensome, rather considered of late by the 
government as a means of recruiting the army than as worthy 


ParL Hist. vii. 536. 
t 8 Geo. 2. c. SO. Pari. Hist. viii. 
883. 

I Tlie military having been called in 
to quell an alleged riot at Westminster 
election in 1741, it was resolved, Dec, 
22., “ that the pre.sence of a regular body 
of armed soklier.s at an election of mem- 
bers to serve in parliament Is a high in- 
fringement of the liberties of the subject, 
a manifest violation of the freedom of 
elections, and an open defiance of the 
laws and constitution of this kingdom,” 
The persons concerned in this, having 


been ordered to attend the house, received 
on their knees a very severe reprimand 
from the speaker. Pail Hist. ix. 32 d, 
Upon some occasion, the cireiiinstariees of 
which I do not recollect, chief justice 
AVilles uttered some laudable sentiments 
as to the subordination of military poiver. 

§ Lord Ilardwicke threw out the 
militia bill in 1756, thinking some of 
its clauses rather too republican, and, in 
fact, being adverse to the scheme. Pari, 
Hist, XV. 704. H. W^aipole’s Memoirs, 
ii. 45. Coxe’s .Memoirs of Lord Walpole, 
450. 
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of preservation in itself, and accordingly thrown aside in time 
of peace 5 so that the person who acquired great popularity 
as the author of this institutio)!, lived to see it worn out and 
gone to decay, and the principles, above all, u])on which he 
had broiigiit it forward, just enough remembered to be turned 
into ridicule. Yet the success of that magnificent organiz- 
ation which, in our own time, has been establislied in Fraijce, 
is siifiicieiit to evince the possibility of a national militia ; and 
we know with what spirit such a force was kept up for some 
years in this country, under the name of voliniteers and yeo- 
manry, on its only real basis, that of property, and in such 
local distribution as convenience pointed out. 

Notliing* could be more idle, at any time since the revolution, 
than to sujipose that the regular army would pull the speaker 
out of his chair, or in any manner be employed to confirm a 
despotic power in the crown. Such power, I think, could 
never litxYe been the ^vaking dream of either king or minister. 
But as tlie slightest inroads upon private riglits and liberties 
are to be guarded against in any nation that deserves to he 
called free, we should always keep in mind not only that the 
military power is subordinate to the civil, but, as this sub- 
ordination must cease wliere the former is fi’(u,[iuriit]y employed, 
that it should never be called upon in aid of the pea<*e without 
sufiicient cause. Nothing would more break down this notion 
of the law’s supremacy than the perpetual interference of 
those who are really governed by another law ; for the doc- 
trine of some judges, that the soldier, being still a citizeu, 
acts only in preservation of the public peace, as another 
citizen is bound to do, must be felt as a sopliisin, even by 
those who cannot find an ansv/cr to it. And, even in slight 
circumstances, it is not conformable to the principles of our 
government to make that vain display of military autliority 
which disgusts us so much in some continental kingdoms. 
But, not to dwell on this, it is more to our immediate purpose 
that the executive power has acquired such a coadjutor in the 
regular army that it can, in no probable emergency, have 
much to apprehend from popular sedition. The increased 
facilities of transport, and several improvements in military 
art and science, which will occur to the reader, have in later 
times greatly enhanced this advantage. 
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11. It must be apparent to every one that since the restora- 
tion, and especially since the revolution, an immense power 
has been thromi into the scale of both houses of parliament, 
though practically in more frequent exercise by the lower, in 
consequence of their annual session during several months, 
and of their almost unlimited rights of investigation, discus- 
sion, and advice. But, if the crown should by any means 
become secure of an ascendancy in this assembly, it 
mcrp-lHia- is Gvideiit that, although the prerogative, technically 
speaking, might be diminished, the power might be 

the same, or even possibly more efficacious ; and 

that this result must be propoitioued to the degree and secu- 
rity of such an fiscondancy. A parliament absolutely, and in 
all (*.onceivable circumstances, under the control of the sove- 
reign, whether through intimidation or corrupt subservience, 
could not, without absurdity, be deemed a co-ordinate power, 
or, indeed, in any sense, a restraint upon his will. This is, 
however, an extreme supposition, which no man, unless both 
grossly factious and ignorant, will ever pretend to have been 
realised. But, as it would equally contradict notorious truth 
to assert that every vote has been disiistercsted and indepen- 
dent, the degree of influence which ought to be permitted, or 
which has at anv time existed, becomes one of the most im- 
portant subjects in our constitutional policy. 

I have mentioned in the last chapter both the provisions 
Attompts to inserted in the act of settlement, with the desigui of 
restranit. excIuding altogether tile possessoi’s of public office 
from the house of commons, and the modifications of them 
by several acts of the queen. These w^ere deemed by the 
country party so inadequate to restrain the dependents of 
powder from overspreading the benches of the commons that 
perpetual attempts were made to carry the exclusive principle 
to a far greater length. In the two next reigns, if we can 
trust to the nncontradicted language of debate, or even to the 
descriptions of individuals in the lists of each parliament, we 
must conclude that a very undue proportion of dependents on 
the favour of government were made its censors and council- 
lors. There was still, however, so iniicli left of an indepen- 
dent spirit, that bills for restricting the number of placemen, 
or excluding pensioners, met ahvays with countenance ; they 
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were sometimes rejected by very slight majorities ; and, after 
a time, sir Robert Walpole found it expedient to reserve his 
o]:)y)ositic}ii for the surer field of the other house. After his 
fall, it imputed with some justice to his succossoi's, that 
they sliriiiik in power from the bold reformation which tliey 
had so frequently endeavoured ; the king ^vas indignaritly 
averse to all retrenchment of his povrer, and they vranted 
probably both the inclination and the influence to cut off all 
corruption Yet we owe to this ministry the jhice-biil of 
i'7'i3, ^viiich, derided as it was at the time, seems piace-bin 
to have had a considenible effect ; excluding a great 
nurriber of inferior officers from the house of commons, vdiicli 
has never since contained so revolting a list of court-deputies 
as it did in the age of Walpole.t 

But while this acknowledged influence of lucrative office 
might be presumed to operate on many staunch secret cor- 
adherents of the actual iuIininistratioTi, there was 
always a strong suspicion, or rather a general certainty, of 
alisolute corniption. The proofs in single instances could 
never perhaps be established ; which, of course, is not sur- 
prising. But no one seriously called in question the reality 
of a systematic distribution of money by the crown to the 
rei^rosentatives of the people ; nor did tlie corrupters them- 
selves, in whom the crime seems always to be deemed less 


* By the act of G Anno, c. 7, all per- 
sons holding pensions from the crown 
during ])leasure were made incapable of 
sitting in the house of commons ; which 
was extended by 1 Geo. i. c, 56., to those 
who held them for any term of years. 13ut 
the diiiiculty v/as to ascertain the fact; 
the government refusing information. 
Mr. Sandys aecordingiy in-oposed a biU in 
1730, by which every member of the 
commons Avas to take an oath that he did 
not hold any such pension, and that, in 
case of accepting one, ho would disclose 
it to the house Avdthin fourteen days. 
This was carried by a small raajority 
throngh the commons, but rejected in the 
other house j v.’hich happened again in 
1734 and in 1740. iVad. Hist. viii. 789. ; 
ix. SCO . ; xi. 530. The Icing, in an angry 
note to lord Townshend, on the first 
occasion, calls it this villanous bill.’’ 


Coxe's Walpole, It. 537. 673. A bill of the 
same gentleman to limit the number of 
placemen in the house had so far Avor.se 
success, tiiat it did not reach the Serbo- 
iiiau bog. I^irl. Hist. xi. 328. Bishop 
Sherlock made a speech against the pre- 
vention of corrupt practices by tiie pen- 
sion bill, which, whether justly or not, 
excited much indignation, and even gave 
rise to the proposal of a bill for putting 
an end to the translation of bishops. 
Id. viii. 847. 

t 25 Geo. 2. c. 22. The king came 
very reluctantly into this measure : in 
the preceding sus-sion of 3 742, Sandys, 
n.ow beconiu ciianct lior of the exchequer, 
bad opposed it, though originally his 
own; alleging in no very parliamentary 
manner, that the new mini.stry had not 
yet been able to remove bis inajc.sty’s 
prejudices. Ihu'L Hist. xii. 896'. 
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lieinous, disguise it in private.'* It is true that the appro- 
pviati(ai of supplies, and the established course of the exche- 
quer, render the greatest part of the public revenue secure 
from iiiisapplicatioii ; but, under the head of secret service 
money, a very large sum was annually expended witliout 
account, and some other parts of the civil list were equally 
free from all public examination. t The committee of se- 
crecy appointed after the resignation of sir Robert Walijole 
endeavoured to elicit some distinct evidence of this i.iiisapi)Ii- 
catioii; but the obscurity natural to such transactions, and 
the guilty collusion of subaltern accomplices, who shrouded 
tlieniselves in the protection of the law, defeated every hope 
of punislmient, or even personal disgrace, t This practice of 
direct bribei'y continued, beyond doubt, long afterwards, and 
is generally supposed to have ceased about the termination of 
the American war. 

There is hardly any doctrine with respect to our govern- 
ment more in fashion, than that a coiisidertildt.^ influence of 
the cro^vn (meaning of course a corrupt influence) in both 
houses of parliament, and especially in the commons, has 
been rendered indispensable by the vast enhancement of tlieir 
own power over the public administration. It is doubtless 
most expedient that many servants of the crown should be 
also servants of the people; and no man who values the con- 
stitution would separate the functions of ministers of state 


* jMr. Fox declared to tlie duke of 
Ncv. ca.stle, wlien tine office of secretary of 
.state, and wlirit wa.s called the niaiiage- 
uieiit of the house of coinruous,. wa.s of- 
fered to him, “ that ho never desired to 
touch a penny of the .secret service mo- 
ney, or to know the dispo.sitioii of it, 
Ihrther than was nece.ssary to enciblc him 
to speak to the members icAthnut heing ridi- 
culous.” Dodingten’s Diary, !5th March, 
17a*l. II. W'aipole confirms this in 
nearly tlic sainc words. Mem. of Last 
Ten Years, i. 

f In Coxe’s Memoirs of Sir R. Wal- 
pole, iii. 609., we have the draught, by 
that mini.ster, of an intended vindication 
of him.solf after his retirement from office, 
in order to show the impo.ssibiIity of mi.s- 
applyittg public money, which, however, 
he does not .showj and his elaborate ac- 


count of the method by which payments 
are made out of the exchequer, though 
valuable in some re.speets, seems rather 
intended to lead aside the unpractised 
reader. 

:{: This .secret committee were checked 
at every step for want of sufficient powens. 
It is ab.surd to a.s.sert, like Mr. Coxe, that 
they advanced accusution.s which they 
could not prove, when the means of 
proof were witlihcld. Scrope and Paxton, 
the one secretary, the other solicitor, to 
the trea.sury, being examined about very 
large sums traced to their hands, and 
other matters, refused to anstver qiie.stion.s 
that might criminate themsclvc,s ; and a 
bill to indemnify evidence was lost in the 
upper hou.se. Pari. Hist xii. 6T5. et 
post. 
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from those of legislators. The glory that v/aits on wisdom 
and eloqnence in the senate, slioald always be the great pri 2 :e 
of an English statesman, and his high road to the sovereign’s 
favour. But the maxini that private vices are public benefits 
is as sophistical as it is disgusting; and it is self-evident, 
both that the exv)ectatiaii of a clandestine recompense, or 
what in effect is the same thing, of a lucrative office, cannot 
be the motive of an up-riglit man in his vote, and tliat if an 
entire parliament should be composed of such venal spirits, 
there would be an end of all control upon the crown. There 
is no real cause to ajyprelieud that a virtuous and enlig'htened 
government would find difficulty in resting upon the reputa- 
tion justly due to it ; especially vrlien we th.ro\v into the 
scale that species of iiifliience whieli must ever subsist, tlui 
sentiment of respect and loyalty to a sovereign, of friendsliip 
ami gratitude to a minister, of habitual confidence in those 
iiitrusted with power, of averseness to confusion and untried 
change, which have in fact more extensive operation than any 
sordid motives, and which must almost always render them 
uimecessary, 

III. The co-operation of both houses of parliament with 
the executive government enabled the latter to con- commu- 
vert to its own purpose what had often in former Soachof 
times been employed against it, the power of 
infiicting punishment for breach of privilege. But as the 
subject of parliamentary privilege is of no slight importance, 
it will be convenient on this occasion to bring the wliole before 
the reader in as concise a summary as possible, distingTiishing' 
the power, as it relates to offences committed by members of 
either house, or against them singly, or the houses of parlia- 
menfc collectively, or against the government and the public, 

1. It has been the constant practice of the house of com- 
mons to repress disorderly or indecent behaviour by a censure 
delivered through the speaker. Instances of this are even 
noticed in the journals under Edward VI, and Mai'y ; and it 
is in fact essential to the regular proceedings of any assembly. 
In tlie former reign they also committed one of their members 
to the Tower. But in the famous case of Arthur 
Hall in 1581, they established the first precedent of 
punishing one of their ovm body for a printed libel 
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derogatory to them as a part of the legislature ; and they 
iiiiiieLed the threefold penalty of irnprisoiuyient, fine, and 
expulsion,* From this time forth it was understood to be 
the law and usage of pnrlinTneu'f-, that the commons might 
commit to prison any o:‘e of M;-'!?* ;i]cmbers for misconduct in 
the house, or relating to it.t The right of imposing a fine 
was very rarely asserted after the instance of lirJi. Ihit that 
of ex])ulsion, no earlier precedent whereof has been recorded, 
became as indubitable as frequent and unquestioned usage 
could render it. It was carried to a great excess by the 
long parliament, and again in the year IGSO. These, how- 
ever, were times of extreme violence ; and the prevailing 
fiiction had an apology in the designs of the court, whicli 
re<piired an energy beyond the law to counteract them. The 
offences too, which the whigs thus piinislied in 1680, were 
in their effect against tlie power and even existence of pra-lia- 
ment. The jnivileg’e was fiir more unwarrantably exerted 
by the opposite party in 171d, against sir Richard Steele, 
expelled the house for ^v3•iting the Crisis, a pamphlet reflect- 
ing on the ministry. This was, perliaps, the first instance 
wlierein the house of commons so identified itself with the 
executive administration, independently of the sovereigids 
person, as to consider itself libelled by those who impugned 
its measures. 

In a few instances an attempt was made to carry this far- 
ther, by declaring tl’C party incapable of sitting in parliament. 
It is luirdlj' necessary to remark that upon this rested the 
celel)rated question of the Middlesex election in 1/ 69. If a 
iiiw precedents, and those not before the yearn 1680, were to 
detijrmine all controversies of constitutional law, it is plain 
enough from the journals that the house have assumed the 

* Sec vol, i. pp. 2G7, SCS. governor of the Tower required the 

t ( In tbc case of Mr. Manley, com- speaker’s warrant to be backed bv the 
initted Nov. 9. 1696, for saying in the secretary of state ; with which the corn- 
debate on sir John Fenwick’s attainder, inons thought fit to put up, though it 
that it would not be the first time peo- cut at the root of the privilege of iinpri- 

ple have repented of making their court soning proprio jure 1S45.] 

to the government at the hazard of the | Pari. Hist. vi. 12G5. Walpole says, 
liberties of the people, the speaker issued in speaking for Steele, ‘‘the liberty *of 
his warrant to the lieutenant of the Tower the press is unrestrained; bow then shall 
to receive him. Commons’ Journals, a part of the legislature dare to punish 
It will be remembered, that m 1810, on that as a crime, wdiich is not declared to 
the committal of sir F, Burdett, the be so by any law framed by the whole? ” 
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power of incapacitation. But as such an authority is highly 
dangerous and unnecessary for any good purpose, and as, 
according to all legal rules, so extraordinary a power could 
not be supported except by a sort of prescription which cannot 
be shown, the final resolution of the house of commons, whicli 
condemned the votes passed in times of great excitement, 
appears far more consonant to just ])riT!ciples. 

2. The power of each house of ])a7’liameiit over those v. iio 
do not belong to it is of a more extensive consider- of stingers 
ation, and has lain open, in some respects, to li.K)i*0 aguijist 
(lod)t than that over its own memhers. It has been 
exercised, in the first place, very frequently, and from an 
Qiuiy period, in order to protect the members iiersonally, and 
in their properties, from any thing which has been construed 
to interfere with the discharge of their functions. Every ob- 
struction in tliese duties, by assaulting, challenging, insulting 
any single representative of the commons, has from the middle 
of the sixteoiith century dowmA'ards, that is, from the begin- 
ning of their regular journals, been justly deemed a breach 
of privilege, and an offence against the whole body. It has 
been punished generally by commitment, either to the custody 
of the house’s officer, the serjeant-at-arms, or to the king’s 
prison. This summary proceeding is usually defended by a 
technical analogy to what are called attachments for con- 
tempt, by which every court of record is entitled to punish 
by imprisonment, if not also by fine, any obstruction to its 
acts or contumacious resistance of them. But it tended also 
to raise the diginty of parliament in the eyes of the people, 
at times when the government, and even the courts of justice, 
were not greatly inclined to I’egard it ; and has been also a 
necessary safeguard against the insolence of power. The 
majority are bound to respect, and indeed have respected, 
the rights of every member, however obnoxious to them, on 
all questions of privilege. Even in the case most likely to 
occur in the present age, that of libels, which by no unrea- 
sonable stretch come under the head of obstructions, it would 
be unjust that a patriotic legislator, exposed to calumny for 
his 2 eal in the public cause, should be necessarily dri^^en to a 
troublesome and uncertain process at law, when tlie offence 
so manifestly affects the real interests of parliament and the 
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nation. The ap])licatioii of this principle must of course re- 
quire a (iiscrecit temper, v/hich was not perhaps always ob- 
served in former times, es]>ecia]ly in the reign of IViliiaiu 111. 
Instances at least of puiushmeiit for breacli of privilege by 
p(?.rsoiial reflections are never so common as in tiie journals 
of that turbulent period. 

71.?e most usual mode however of incurring the aiiimad- 
or for version of the house was by molestations in regai’d 
to property. It was tlie most ancient privileg'e of 
the commons to be free from all legal process, dur- 
ing the term of the session and for f^orty days before and 
jifter, except on cliarges of treason, felony, or breach of 
tlie p(^ace. I have (dsewlmre mentioned the great case of 
Ferrers, under Henry VIIL, wherein the house first, as fer 
as we Iciicnv, exerted the power of committing to prison 
those who had been coucerned in arresting one of its mem- 
bers ; and have shown tliat, after some little intermission, 
this became their recogiiiztKl and eiistoma]‘jv right. Number- 
less instances occur of its exercise. It u'as not only a bree.cli 
of privilege to serve any sort of process upon them, but to 
put tliem under the necessity of seeking redress at law for 
any civil injury. Tims abundant cases are found in the 
journals, where persons have been committed to prison for 
entering on the estates of members, carrying away timber, 
lopjuijg trees, digging coal, fishing in their waters. Iheir 
s(TYaiits, and even tlieir tenants, if the trespass were such as 
to aliect the landlord’s property, had the same protection.'^' 
The gric\'ance of so unparalleled an immunity must have 
been notorious, since it not only suspended at least the 
redress of creditors, but enabled rapacious men to establish 
in some measure unjust daiuis in respect of property ; the 
alleged trespasses being generally founded on some disputed 
right. An act hov/ever was passed, rendering the membei's 
of both liouses lialfle to civil suits during the prorogation of 
parliament.t But tliey long continued to avenge tlie private 
injuries, real or pretended, of their members. On a com- 
plaint of breach of privilege by trespassing on a fisher]^^ 

, ^ The instances are so numerous, that any thing could be clone disagreeable to 
to select a fW would perhaps give an a member, of which he iniglit not inform 
inadec|uate notion of the vast extension the house and cause it to be piinisliecl 
which privilege received. In fact, hardly f 12 Will. 3. c. 3. 
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(Jan. 25. I 768 ), they heard evidence on both sides, and de- 
termined that no hreacli of privilege had been committed ; 
thus indirectly taking on them the decision of a freehold 
right. A few days after they came to a resolution, that in 
case of any complaint of a breach of privileg’e, hereafter to 
be made by any member of this house, if the house shall 
£u!ju(]ge there is no ground for such complaint, the house 
will order satisfaction to the person complained of for his 
costs and expenses incurred by reason of such complaint/^ ^ 
But little opportunit}^ was given to try the effect of this 
resolution, an act having passed in two years afterwards, 
wiiicli has altogether taken away the exemption from legal 
process, except as to the immunity from personal arrest, 
which still continues to be the privilege of both houses of 
parliament, t 

3. A more important class of offences against privilege is 
of such as affect either house of parliament collectively. In 
tlie reign of Elizabeth we have an instance of one committed 
for disrespectful words against the commons. A few others, 
either for words spoken or published libels, occur in the reign 
of Charles I. even before the long parliament ; but those of 
1641 can have little weight as precedents, and we may say 
nearly the same of the unjustifiable proceedings in I 68 O. 
Even since the revolution, we find too many proofs of en- 
croaching pride or intemperate passion, to which a numerous 
as.sembly is always prone, and which the prevalent doctrine 
of the hoase^s absolute power in matters of privilege has not 
contributed much to restrain. The most remarkable may be 
briefly noticed. 

The commons of I 7 OI, wdierein a tory spirit was strongly 
predominant, by what were deemed its fiictious delays in 
voting siip])Hes, and in seconding the measures of the king 
for the security of Europe, had exasperated all those vdio sa^v 
the nation’s safety in vigorous pi'eparations for war, and pro- 
voked at last the lords to the most angry resolution which 


* Journals, iUIi Feb. It bad been amended, I presume, in consequence of 
originally proposed, that the member some doubt as to the power of the house 
making the complaint should pay the to enforce it. 
party’s costs and expenses ; which was f 10 G. 3. c. 50. 
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one house of parliuinent in a matter not affecting its privileges 
lias ever recorded against the other The grand jury of 
Keiitj and other freeholders of the county, presented accord*. 

iiigly a petitionoii the Stli of May, I7OI, inijdoring 
JSSof them to turn their loyal addi'esses into hills of suiiply 
(the only phrase in the whole petition that could be 
construed into disrespect), and to enable his majesty to assist 
his allies before it should be too late. The tory faction was 
wTought to fury by this honest remonstrance. Tlicy voted 
that the petition was scandalous, insolent, and seditious, tend- 
ing to destroy the constitution of parliament, and to subvert 
the established government of this realm j and ordered that 
Mr. Colejiepper, who had been most forward in presenting 
the petition, and all others concerned in it, should be talcen 
into custody of the serjeaut.t Tli<mgb no attempt was niadc 
on this occasion to call the autlsority of the house into question 
by habeas corpus or other legal remedy, it was discussed in 
paiupldets and in general conversation, with little advantage 


* Resolved, That whatever ill conse- 
quences may arise from the so long de- 
ferring the supplies for the year’s service, 
are to be attributed to the fatal counsel 
of iHitting off the meeting of a parliament 
so long, and to unnecessary delays of the 
house of commons. Lords’ Journals, 
Sfkl June, 1 701 . The commons had pre- 
viou.sl 3 ' come to a vote, that all the ill 
consequences which msiy at this time at- 
tend tile delay of the supplies granted by 
the coimnor.s for the preserving the pub- 
lic peace, and mnint.'iir.ing the balance 
of Europe, arc to be imputed to those 
wlio, to procure an indemnity for tlieir 
own enormous crimes, have used their 
utmost endeavours to make a !>reach be- 
tween the two houses. Commons’ Jour- 
nals, 20th June, 

t Journals, 8th May, Pari. Hist. v. 
12,70. Ralph, 9-17. This historian, who 
generally afil'Cts to take the popular .side, 
inveighs against this petition, because the 
tories had a majority in the commons. 
I:lis p.artiality, arising out of a dislike to 
the king, is very manifest throughout the 
second volume. He is forced to admit 
afterwards, that the house disgusted the 
people by their votes on this occasion. 

97 G. [Colepepper having escaped 

from the custody of the serjeant, the 


house of commons addressed the king, to 
cause him to be a])prehended ; upon 
which he surrendered hiinsL-lf. In the 
next parliament, which metGOth Dee. 1701 , 
he bad been a candidate for Maidstone, 
and, another being returned, petitioned 
the house, who, having resolved first in 
favour of the opposite party, jiroceedcd 
to vote Colepepper guilty of scanda- 
lous, villainous, and groundless rcflection.s 
upon the late house of commons ; ” and, 
having committed him to Newgate, di- 
rected the attorney-general to prosecute 
him for the said offences. Pari. Hist. 
V. 1339. Ralph, 1015. Colepepper 
gave way to this crushing pressure, and 
having not long nfti.vwav(i 5 i (Pari. Hist, 
vi. 95.) petitioned tiie liouse, and ac- 
knowledged himself at tlie bar sorry for 
the scandalous and seditious practices 1 ) 3 ?- 
him acted against the honour and privi- 
leges of that house, Sic., they addressed 
the queen to stop proceedings against 
him. But a resolution was passed, IGth 
Feb. 1 702, at the same time with otliers 
directed against Colcpcpjjer, That it is 
the undoubted right of the people of 
England to petition or address ihc Idmj, 
for the calling, sitting, or dissolving of 
parliaments, or for tlie redressing of griev- 
ances. l\arl. Hist. v. 1310 1845.] 
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to a power so arbitrary, and so evidently abused in the im- 
mediate instance.* 


* History of the Kentish Petition* 
Somers Tracts, xi. 242. P.sner. 

Id. 264. Vindication o!‘ :Iij ii.*;*;!;*.-' of 
the Commons (either by Harley or sir 
Humphrey ]\ Tack worth). Id. 276. This 
contains in many respects co-i.stltutiojia:. 
principles ; but the author holds very 
stronf;^ language about the right of peti- 
tioning. After quoting the statute of 
Charles IX. against tumults on pretence 
of presenting petitions, he says : “ By 
this statute it may be observed, that not 
only (lie nmnber of persons is restrained, 
but the occasion also for which they may 
petition ; which is for the alteration of 
matters established in church or state, for 
want whereof some inconvenience may 
arise to tliat county from which the peti- 
tion shall be brought. For it is plain by 
the exju’css words and meaning of that 
statute that the grievance or matter of 
the petition must arise in the same county 
as the petition itself. They may indeed 
petition the king for a parliament to re- 
dress their grievances ; and they may pe- 
tition that parliament to make one law 
that is advantageous, and repeal another 
that i.s prejudicial to the trade or interest 
of that county ; but they have no power 
by this statute, nor by the constitution 
of the English government, to direct the 
parliament in the general proceedings 
concerning the whole kingdom : for the 
law declares that a genera! consultation 
of all the wise representatives of parlia- 
ment is more for the safety of England 
than the hasty advice of a number of pe- 
titioners of a private county, of a grand 
jury, or of a few justices of the peace, 
who seldom have a true state of the case 
represented to them.” P. 313. 

These are certainly what must appear 
ill the present day very strange limita- 
tions of the subject’s right to petition 
either house of parliament. But it is 
really true that such a right was not ge- 
nerally rccogni.scd, nor frequently exer- 
cised, in so large an extent as is now held 
unque.stionable. We may search whole 
volumes of the journals, while the most 
animating topics were in discussion, with- 
out finding a single instance of such an 
intorpositlon of the constituent with the 
representative body. In this particular 
case of the Kentish petition, the words in 
the resolution, that it teiulod to destroy 

ir r 


the constitution of parliament and sub- 
vert the established government, could be 
founded on no pretence but its unusual 
interference with the counsels of the le- 
gislature. With this exception, I am not 
aware (stating this, however, with some 
diffidence) of any merely political peti- 
tion before the Septennial bill in 1717, 
against which several were presented from 
corporate towns ; one of which was re- 
jected on account of language that the 
house thouglit indecent ; and as to these 
it may be observed, that towns returning 
members to parliament had a particular 
concern in the measure before the bouse. 
They relate, however, no doubt, to ge- 
neral policy, and seem to establish a 
popular principle which stood on little 
authority. I do not of course include the 
petitions to the long parliament in 1G40, 
nor one addressed to the Convention, in 
1689, from the inhabitants of London 
and Westminster, pressing their declara- 
tion of William and JMary ; both in time.s 
too critical to furnish regular precedents. 
[It may be tncmioned, however, that, a 
few months after' the revolution, the city 
of London added to a petition to have 
their ancient right of choosing their 
sheriffs restored to them, a prayer, that 
the king might be enabled to make use 
of the service of all his prote.stant sub- 
jects ; that is, that the test might be 
abrogated. Pari. Hist. v. 3.79. It was 
carried by 174 to 147 that this petition 
should be read. — 1S45-] But as the po- 
pular ]jrinciples of government grew 
more established, the right of petitioning 
on general grounds seems to have been 
better recognised ; and instances may be 
found, during the administration of sir 
Robert Walpole, though still by no 
means frequent. Pari. Hist. xii. 1 19. 
[In the South Sea crisis, 1721, many 
petitions w’ore presented, praying for 
justice on the directors. Pari. Hist. vii. 
76.3. — 1845.] The city of London pre- 
sented a petition against the ])ill for na- 
turalization of the .Tews, in 1753, as be- 
ing derogatory to the Cliristiau religion 
as well as detrimental to trade. Id. xiv. 
1417. It caused however some animad- 
version ; for Mr. Northey, in the debate 
next session on the proposal to re])eal 
this bill, alluding to this very petition, 
and to the comments Mr. Pelham made 
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A very few years after tHs high exercise of authority, it 
Dispute with was called forth in another case, still more remark- 
Ayklbuff able and even less xvjirrantrJ)le, The house of com- 
eioction.’ ]^ad an undoubted right of determining all 

disputed returns to the writ of election, and consequently of 
pidging upon the right of every vote* But, as the house 
could not pretend that it had given this right, or that it w^as 
not, like any other franchise, vested in the possessor by a 
legal title, no pretext of reason or analogy could be set 
up, for d(;nyi:ng that it might also come, in an indirect 
manner at least, before a court of justice, and be judged by 
the comnion principles of law* One Ashby, however, a 
burgess of Aylesbury, having sued the returning (officer for 
refusing his vote ; and three judges of the king’s bench, 
against tlK3 opinion of chief-justice Holt, having determined 
for different reasons that it did not lie, a writ of error was 
brought in the house of lords, when the judgment was 
reversed. The house of commons took this up iruHgiiantly, 
and passed various resolutions, asserting their exclusive right 


on it, as “ so Uke the famous Kentish 
petition, that if they had been treated in 
the same manner it would have been 
what they deserved,” observes in reply, 
that the “ right of petitioning cither the 
Icing or the jiarliainent in a decent and 
submissive manner, and without any 
riotous appearance, against any tiling 
they think may affect their religion and 
liberties, will never, I hope, be taken 
from the siibjeet.” Id. xv. 149. ; see 
also :'576’. And it is very remarkable 
that notwithstanding the violent clamour 
excited by that unfortunate statute, no 
petitions for its repeal are to be found in 
the journals. They ore equally silent 
with regard to the marriage act, another 
topic of popular obloquy. Some peti- 
tions appear to have been presented 
against the bill for naturalization of fo- 
reign protestants ; but i)robabIy on the 
ground of its injurious effect on the par- 
ties themselves. The great multiplica- 
tion of petitions on matters wholly un- 
connected with particular interests cannot, 
I believe, be traced higher than those 
for the abolition of the slave trade in 
17S7 ; though a few were presented for 
reform'" about the end of the American 


war, which would undoubtedly have been 
rejected viuth indignation in any earlier 
stage of our constitution. It may be 
remarked also that petitions against bills 
imposing duties are not received, pro- 
bably on the principle that they are in- 
tended for the general interests, though 
affecting the parties who thus complain 
of them. Hatsell, iii. 200. 

The convocation of public meetings 
for the debate of political questions, as 
pi’eparatory to such addresses or peti- 
tions, is still less according to the prac- 
tice and precedents of our ancestors ; nor 
does it appear that the sheriffs or other 
magistrates are more invested with a 
right of convening or presiding in assem- 
blies of this nature than any other per- 
sons ; though within the hounds of the 
public peace, it would not perhaps be 
contended that they have ever been un- 
lawful. But that their origin can l)e 
distinctly traced higher than the year 
lTo9, I aui not prepared to assert. It 
will of course be understood, that this 
note is merely historical, and without 
reference to the expediency of that change 
in our constitutional theory xvliich it 
illustrates. 
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to take cognizance of all matters relating to the election 
of their members. The lords repelled these by contrary 
resolutions : That by the known laws of this kingdonij 
every person having a right to give his vote, and being 
wilfully denied by the officer who ought to receive it, may 
maintain an action against such officer to recover damage for 
the injury ; That the contrary assertion is destructive of the 
property of the subject, and tends to encourage corruption 
and partiality in returning officers ; That the declaring 
persons guilty of breach of privilege for i^rc'secnting such 
actions, or for soliciting and pleading in them, is a manifest 
assuming a power to control the law, and hinder the course 
of justice, and subject the property of Englishmen to the 
arbitrary votes of the house of commons. They ordered a 
copy of these resolutions to be sent to all the sheriffs, and to 
be communicated by them to all the boroughs in tlieir re- 
spective counties. 

A prorogation soon afterwards followed, hut served only 
to give breathing time to the exasperated parties ; for it must 
be observed, that though a sense of dignity and privilege no 
doubt swelled the majorities in each house, the question was 
very much involved in the general whig and tory course of 
politics. But Ashby, during the recess, having' |)roceeded to 
execution on his judgment, and some other actions having been 
brought against the returning' officer of Aylesbury, the com- 
mons again took it up, and committed the parties to New- 
gate. They moved the court of king’s bench for a habeas 
corpus; upon the return to which, the judges, except Holt, 
tlio light tliemseh’-es not warranted to set them at liberty 
against the commitment of the house. It was threatened 
to bring this by writ of error before the lords ; and, in the 
disposition of that assembly, it seems probable tliat they would 
have inflicited a severe wound on the privileges of the lower 
house, which must in all pi*obabiHty have turned out a sort 
of suicide upon their own. But the commons interposed by 
resolving to commit to prison the counsel and agents con- 
cerned in prosecuting the habeas corpus, and by addressing 
the queen not to grant a writ of error. The queen pro})erly 


* State Trials, xiv. 849. 
3? F 3 
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answereclj that as this matter, relating' to the course of judicial 
proceedings, was of the highest consequence, she thoiiglit it 
necessary to weigh very carefully w^hat she sliould do. The 
lords came to some important resolutions : That neither house 
of parliament hath any power by any vote or declaration to 
create to themselves any new privilege that is not warranted 
by the knov/n laws and customs of parliament ; That the 
house of commons, in committing to Newgate cer tain persons 
for prosecuting an action at law, upon pretence that their so 
doing was contrary to a declaration, a contempt of the juris- 
diction, and a breach of the privileges of tliat house, have 
assumed to themselves alone a legislative power, by pretend- 
ing to attribute the force of law to tlieir declaration, have 
claimed a jurisdiction not warranted by tlie constitution, and 
have assumed a new privilege, to which they can show no 
title by tlie law and custom of jurrllament ; and have tliereby, 
as far as in them lies, subjected the rights of Englislimen, 
and the freedom of their persons, to the arbitrary votes of 
the house of commons ; That every Englisliman, who is im- 
prisoned by any authority whatsoever, has an undoubted 
right to a writ of habeas corpus, in order to obtain his liberty 
by the due course of law 5 Tliat for the house of commons to 
punish any person for assisting a prisoner to procure such a 
writ is an attempt of dangerous consequence, and a breach of 
the statutes provided for the liberty of the subject ; Thcit a 
writ of error is not of gi*ace but of right, and ouglit not to 
be denied to the subject when duly applied for, though at the 
request of eitlier house of parliament. 

These vigorous resolutions produced a conference between 
the houses, which was managed with more temper than 
might have been expected from the tone taken on both sides. 
But, neither of them receding in the slightest degree, the 
lords addressed the queen, requesting lier to issue the writs 
of error demanded upon the refusal of tlie king’s bench to 
discliarge the jiarties committed by tlie liouse of commons. 
The queen ansivered tlie same day that she should have 
granted the writs of error desired by them, but finding an 
absolute necessity of putting an immediate end to the session, 
she was sensible there could have been no fordier proceeding 
upon them. The meaning of this could only be, that by a pro- 
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rogation all commitments by order of the lower house of parlia- 
ment are determined, so that the parties could stand in no need 
of a habeas corpus. But a great constitutional question was 
thus wholly eluded."^ 

We may reckon the proceedings against Mr. Alexander 
Murray, in among the instances vuierein die proceed, 

house of commons has been hurried by passion to 
an undue violence. This gentleman had been ac- 
tive in a contested Westminster election, on an anti-minis- 
terial and perhaps Jacobite interest. In the course of an 
inquiry before the house, founded on a petition against the 
return, the liigii-baililf named Mr. Murray as having in- 
sulted him in the execution of his duty. The house re- 
solved to hear Murray by counsel in his defence, and 
the high-bailifi" also by counsel in support of the charge, 
and ordered tlie former to give bail for his appearance 
from time to time. These, especially the last, were inno- 
vations on the practice of |)arliament3 and were just])’' op- 
posed by the more cool-headed men. After hearing vrit- 
nesses on both sides, it was resolved that Murray should be 
committed to New’gate, and should receive this sci.itence 
upon his knees. This command he steadily refused to obey, 
and thus drew on liimself a storm of wrath at such inso- 
lence and audacity. But the times were no more, when the 
commons could inflict whippings and pillories on the refrac- 
tory } and they were forced to content themselves Avith or- 
dering that no person should be admitted to him in prison, 
w^liich, on account of his ill health, they soon afterwards 
relaxed. The public voice is never favourable to such arbi- 
trary exertions of niere power : at the expiration of the ses- 
sion, Mr, Murray, thus growui from an iutriguing* Jacobite 
into a confessor of popular liberty, was attended home by a 
sort of triumphal procession amidst the applause of the 
people. In the next session he was again committed on 
tile same charge j a proceeding extremely violent and ar- 
bitrary, t 

It has been always deemed a most important and essential 

^ Pari. Hist. vi. 225. et post. State Walpole’s Memoirs of the last Tea Years 
Trials, xiv. 695. ct post. of George IL, i. 15. ct post. 

f Pari. Hist-, xiv. 888. ct post, 1063. 

F 3? 4 
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privilege of the houses of parliament, that they may punish 
in this summary manner by commitment all those who dis- 
obey their orders to attend as witnesses, or for any purposes of 
tneir constitutional duties. No inquiry could go forward 
before the house at large or its committees, without this 
power to enforce obedience ; especially when the information 
is to be extracted from public officers against the secret 
wishes of the court. It is equally necessary (or rather more 
so, since evidence not being on oath in the lower house, there 
can be no punishment in the course of law,) that the contu- 
macy or prevarication of witnesses should incur a similar 
penalty. No man would seek to take away this authority from 
parliament, unless he is either very ignorant of what has oc- 
curred in otlier times and his own, or is a slave in the fetters 
of some general theory. 

But far less can be advanced for several exertions of power 
^ .. on record in the iournals, winch under the name of 

Commit- . 1 1 1 1 • *1 

oillmn^un- p^’Dulege must be reckoned by impartial men irre- 
S the*^ gularities and encroachments, capable only at some 
house, periods of a kind of apology from the unsettled 
state of the constitution. The commons began, in the fa- 
mous or infamous case of Floyd, to arrogate a pow^'er of 
animadverting upon political offences, wdiich was then wrested 
from them by the upper house. But in the first parliament 
of Charles I. they committed Montagu (afterw^ards the noted 
semi-popish bishop) to the serjeant on account of a published 
book containing doctrines they did not ajiprove.'^ For this 
was evidently the main point, though he was also charged 
■with reviling two persons wffio had petitioned the house, 
Avhich bore a distant resemblance to a contempt. In the 
long parliament, even from its commencement, every boun- 
dary was swept away ; it was sufficient to liave displeased 
tlie majority by act or word j but no precedents can be de- 
rived from a crisis of force struggling against force. If we 
descend to the reign of William III., it will be easy to dis- 
cover instances of commitments, laudable in their purpose, 
but of such doubtful legality and dangerous consequence that 
no regard to the motive should induce us to justify the prece- 

* Journals, vU. 9th July, 1725. 
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dent. Graham and Barton, the solicitors of the treasury in 
all the worst state prosecutions under Charles and James, 
and Jenner, a baron of the exchequer, were committed to the 
Tower by the council immediately after the king’s proclama- 
tion, with an intention of proceeding criminally against them. 
Some months afterwards, the sus])ension of the habeas 
corpus, which had taken place by bill, having ceased, they 
moved the king’s bench to admit them to bail ; but the house 
of commons took this up, and, after a report of a committee 
as to precedents, put them in custody of the serjeant-at-aiTiis/^ 
On complaints of abuses in victualling the navy, the commis- 
sioners of that department were sent for in the Serjeant’s 
custody, and only released on bail ten days afterwards, t 
But, Avithout minutely considering the questionable instances 
of privilege that we may reg'ret to find, I will select one 
wherein the house of commons appear to have gone far 
beyond either the reasonable or customary limits of privilege, 
and that with very little pretext of public necessity. In the 
reign of George I., a newspaper called Mist’s Journal \vas 
notorious as the organ of tlio jacobite faction. A passage 
full of the most impudent longings for the Pretender’s 
restoration having been laid before the house, it was resolved, 
May 28. 1721, ^^That the said paper is a false, malicious, 
scandalous, infamous, and traitorous libel, tending to alienate 
the affections of his majesty’s subjects, and to excite the 
people to sedition and rebellion, with an intention to subvert 
the present happy establishment, and to introduce popei'y and 
arbitrary power.” They went on after this resolution to com- 
mit the printer Mist to Newgate, and to address the king 
that the authors and publishers of the libel might be prose- 
cuted, t It is to be observed that no violation of privilege 
either was, or indeed could be alleged as the ground of this 
commitment ; 'svhich seems to imply that the house conceived 
itself to be invested with a general power, at least in all 
political misdemeanours. 

I have not observed any case more recent than this of 
Mist, wdierein any one has been committed on a charge 
which could not possibly be interpreted as a contempt of the 

CommoiisMoiirnals, S5th Oct. 1689. f Id, 5th Dec. 

i Pari. Hist, yil 803. 
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house, or a breach of its privilege. It became, however, the 
jiractice, without |)reviously addressing the king, to direct a 
prosecution by the attorncy-g'eneral for offences of a public 
nature, w^hicli the commons had learned in the course of any 
inquiry, or A\'hicli had been formally laid before them.^ This 
seems to have been introduced about the beginning of tlie 
reign of Anne, and is undoubtedly a far more constitutional 
course than that of arbitrary punishment by over-straining 
their privilege. In some instances, libels have been publicly 
burned by the order of one or other house of parliament. 

I have principally adverted to the powers exerted by the 
lower house of parliament, in punishing those guilty of violat- 
ing their privileges. It will, of course, be understood that 
the lords arc at least equal in authority. In some respects 
indeed tliey have gone beyond. I do not mean that they 
would be supposed at present to have cognizance of any 
offence whatever, upon which the commons could not r-ni- 
inadvert, Notv/ithstandiiig what they claimed in the case of 
Floyd, tlie subsequent denial by the commons, and abandon- 
ment by themselves, of any original jurisdiction, must stand 
in the way of their assuming such authority over misdemea- 
nours, more extensively at least than the commons, as has 
been shown, have in some instances exercised it. But, while 
the latter have, ^vith very few exceptions, and none since the 
restoj’adon, contented themselves witli commitment during 
the session, the lords have sometimes imposed fines, and, on 
some occasions in tlie reign of George IL, as ell as later, 
have adjudged parties to imprisonment for a certain time. 
In one instance, so late as that reign, they sentenced a man 
to the pillory ; and this had been done several times before. 
The judgments, however, of earlier ages give far less credit 
to tlte jurisdiction than they take from it. Besides the ever- 
memorable case of Floyd, one John Blount, about tlie same 
time (27tk Nov. 1621), was sentenced by the lords to im- 
prisonment and hard labour in Bridewell during life.t 

Lords’ Journals, lOfcli Jan. 1702. taken up warmly by tlie opposition 
Pari. Hist vi. 21. commoners, on the i^rouiid that offences 

t Jlargrave’s Juridical Arguments, against tlie government could not be 
vol. i. p. 1, See. [In IG77, the lonis prosecuted in parliament. Nothing, 
liaving committed, one Dr. Cary, for however, was done by the house ; so that 
sending to the press a libel, asserting the the lords gained a victory. Pari. Hist, 
illegality of the late prorogation, it was iv. 837. — 18d5.] 
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It may surprise those who have heard of the liappy balarice 
of the English coiistitutioii, of the respousibility of every iiiaii 
to the law, and of the security of the subject from all 
unlimited power, especially as to personal freedom, that this 
power of awarding punishment at discretion of the houses of 
parli-mier-t is generally reputed to be universal and ^ ^ 
uncontrollable. This indeed was by no nieaiis re- 

, . - , , y . vontn.lliible 

ceived at the time when the most Moient usurpations 
under the ininio of ■:r:vib.\nc were first made; the 
power Avas ly xhe royalist party who became its 

victims, and, among* others, by the gallant yfeLshinan, judge 
Jenkins, whom the long parliament had shut up in the 
Tower. But it has been several times brought into discus- 
sion before the ordinary tribunals ; and the result lias been, 
that if the power of jiarliament is not unlimited in right, there 
is at least no remedy provided against its excesses. 

The house of lords in IG/T committed to the Tower four 
peers, among whom was the earl of Shaftesbuiy, for a higli 
contempt ; that is, for calling in question, during a debate, 
tlie legal contiiiuanee of parliament after a prorogation of 
more than twelve moriths. Shaftesbury moved the court of 
king’s bench to release him upon a wn*it of habeas corpus. 
But the judges were unanimously of ojiinion, that they had 
no jurisdiction to inquire into a commitment by the lords of 
one of their body, or to discharge the party during the ses- 
sion, even though tliere might be, as appears to have been 
the case, such technical informality on the face of the com- 
mitment, as would be sufficient in an ordinaiy case to set it 
aside. 

Lord Shaftesbury was at this time in vehement opposition 
to the court. Without insinuating that this had any effect 
upon the judges, it is certain that a few years afterwards tliey 
were less inclined to magnify the privileges of parliament. 
Some wdio had been committed, very wantonly and oppres- 
sively, by the commons in 1680, under the name of abhor- 
rers, brought actions for fiilse imprisonment against Tophaiii, 
the serjeant-at-arms. In one of these he put in what is called 
a plea to the jurisdiction, denying the competence of the court 

* State Trials, vi, S3G9. 1 Modem Reports, 159. 
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of kiiig’s bench, inasmuch as the alleged trespass had been 
done by order of the knights, citizens, and burgesses of par- 
liament. But the judges overruled this plea, and ordered 
him to plead in bar to the action. We do not find that Top- 
ham complied ^vith this ; at least judgments [ippear to have 
passed against him in these actions.'^' The commons, after 
the revolution, entered on the subject, and summoned two of 
the late judges, Pemberton and Jones, to their bar. Pem- 
berton answered that he remembered little of the case ; but 
if the defendant should plead tliat he did arrest the plaintiff 
by order of the house, and should plead that to the jurisdic- 
tion of the king’s bench, he thouglit, with submission, he 
could satisfy tlie house that such a plea ought to be over- 
riiled, and tluit he took the law to be so very clearly. Tlie 
house pressed for his reasons, wliicli he rather declined to 
give. But on a subscqiunit day he fully admitted that the 
order of the house was sufiiciejit to take any one into custody, 
but that it ought to be pleaded in bar, and not to the juris- 
diction, which would be of no deU-juun.t to the party, nor 
affect liis substantial defence. It did not appear however that 
he had given any intimation from the bench of so favourable 
a leaning towards the rights of parliament ; and his present 
language might not uncharitably be ascribed to the change of 
times. Tlie house resolved that the orders and proceedings 
of this liouse being pleaded to the jurisdiction of the court of 
king'’s bcincli, ought not to be overruled ; that the judges had 
been guilty of a breach of privilege, and should be taken into 
custody, t 

I have already mentioned that, in the course of the con- 
troversy between the two houses on the case of Ashby and 
White, the commons had sent some persons to Newgate for 
suing the returning officer of Aylesbury in defiance of their 
resolutions ; and that, on their application to the king’s bench 
to be discharged on their habeas corpus, tlie majority of the 
jodges had refused it. Three judges, Powis, Gould, and 
R)wel], held that the courts of Westminster Hall could have 
no power to judge of the commitments of the houses of par- 
liament 5 that they had no means of knowing what were the 

^ State Trials, xil 822. T. Jones, t Journals, lOtb, 12th, i9th Julv, 
Reports, 208. 1689. 
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privileges of the commons, and consequently could not know 
their boundaries ; that the law and custom of parliament 
stood on its own basis, and was not to be decided by the 
general rules of law ; that no one had ever been discharged 
irom such a commitment, which was an argument that it 
could not be done. Holt, the chief-justice, on the otlier hand, 
maintainefl that no privilege of parliament could destroy a 
maifs right, such as that of bringing an action for a civil 
injury; that neither house of parliament could se]>arately 
dispose of the liberty and property of the people, ^vlricli could 
onlj^ be done by the vTiole legislature ; that the judges were 
bound to take notice of the customs of parliament, because 
they are part of the law of the land, and might as well be 
learned as any other part of the law. It is the law,^^ he 
said, that gives the queen her prerogati\"e ; it is the law 
gives jurisdiction to the house of lords, as it is the law limits 
the jurisdiction of the house of commons/^ The eight other 
judges having been consulted, though not judicially, are stated 
to ]ia\'e gone along with the majority of the court, in holding 
that a commitment by either house of parliament was not 
cognizable at law. But from some of the resolutions of tlie 
lords on this occasion which I have quoted above, it may seem 
probable that, if a writ of error had been ever heard before 
them, tliey would have leaned to the doctrine of Holt, unless 
indeed withheld by the reflection that a similar principle might 
easily be extended to themselves.'* 

It does not appear that any commitment for breach of 
privilege was disputed until the year 1751 ; wdien Mr. Alex- 
ander Murray, of whom meution has been made, caused him- 
self to be brought before the court of king’s bench on a habeas 
corpus. But the judg'es were unanimous in refusing to dis- 
charge him. ‘^ The liouse of commons,” said Mr. Justice 
Wright, is a high court, and it is agreed on all hands that 
they have power to judge of their own privileges; it need 
not appear to us what the contempt is for ; if it did appear, 
we could not judge thereof.” — ‘‘This court,” said Mr. Jus- 
tice Denison, “has no jurisdiction in the present case. We 
granted the habeas corpus, not knowing what the commitment 



State Trials, xiv. 849, 
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was ; but now it appears to be for a contempt of the privileges 
of the house of coiiimons. What tlie privileges of either 
house are we do not kno^v ; nor need they tell us what the 
contempt wasj because we cannot judge of it ; for I must call 
this court inferior to the coiiimons with respect to judging of 
their privileges, and contempts against theim^^ Mr. Justice 
Foster agreed with the two others, that the house could 
commit for a contempt, which, he said, Holt had never denied 
in such a case as this before them.* It would be unnecessary 
to produce later cases which have oeciuTed since the reign of 
Geoi’ge IL, and elicited still stronger expressions from the 
judges of their incapacity to take cognizance of v/hat may be 
done by the houses of jiarliament. 

Notwithstjuidiug sucii imposing authorities, there have not 

b(}en wanting some who have tliouglit that the doc- 
.strSdiing trine of uncontrollable nrix'ilco’c is botli eminentlv 

this too f;ir. , . « i i 

dangerous in a iree country, and repugnant to tiie 
analogy of our constitution. The manly Imiguagc of lord 
Holt has seemed to rest on better pri]i(*i|des of pidf'ic utility, 
and even perhaps of positive law.t It is not liowever to be 
inferred tliat the right of either house of parliament to commit 
persons, even not of their own body, to prison, for contempts 
or breaches of privilege, ouglit to be called in question. In 
some eases this authority is as beneficial, and even indis- 
pensable, as it is ancient aiul established. Nor do I by any 
means pretend that if the warrant of {jommitinent merely 
recites tlie party to have been guilty of a contempt or breach 
of privilege, the truth of such allegation could be examined 
upon a return to a writ of habeas corpus, any more than in 
an ordinary case of felony. Whatever injustice may tlius be 

* State Trials, viii. 30. llshing, of gross reflections upon tlic 

f This is very elaborately and dispas- whole parliament or upon either house, 
sionatciy argued Isy Mr. Hargrave in his though perhaps originally questionable. 
Juridical Arguments, above cited ; also seems now- of too long a standing and of 
vol. ii. p. IHl). “ I understand it,” he too much frequency in ]}ractice to; be 
says, ‘‘to be clearly part of the law and well counteracted.” But after mentioning 
custom of parliament that each house of the opinions of the judges in Crosbv’s 
parliament may inquire into and im- case, Mr. I L observes : “ I am myself tar 
^trlsoii for breaches of privilege.” But from being convinced that commitment 
lliis he thinks to be limited by law ; and for contempts by a liouse of parliament, 
after allowing it clearly in case.s of ob- or by the highest court of judicature in 
Rtructlon, arrest, assault, &e. on mem- Westminster Hall, either ought to be, or 
hers, admits also that “ the judicative are thus wholly privileged from all exa- 
power as to writing, speaking, or pub- mination and appeal.” 
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done cannot have redress by any legal means ; because the 
house of commons (or the lords, as it may be) are the fit 
iiidges of the fact, and must be presumed to have determined 
It according to right. But it is a more doubtful question, 
whether, if they should pronounce an offence to be a hreacli 
of privilege, as in the case of the Aylesbury men, which a 
court of justice should perceive to be clearly none, or if they 
should commit a man on a charge of misdemeaiioiir, and for 
no bi'eaeh of privilege at all, as in the case of Mist the printer, 
such excesses of jurisdiction might not legally be restrained 
by the judges. If the resolutions of the lords in the business 
of Ashby and White are constitutional and true, neither house 
of parliament can create to itself any new privilege ; a pro- 
jjosition surely so consonant to the rules of English law, 
i\'hich recpiire prescription or statute as the basis for every 
right, that few will dispute it ; and it must be still less lawful 
to exercise a jurisdiction over misdemeanours, by committing 
a party who would regularly be only held to bail on such a 
charge. Of this I am very certain, that if Mist, in the year 
1721 5 had applied for his discharge on a habeas corpus, it 
would have been far more difficult to Imve opposed it on the 
score of precedent or of constitutional right, than it was for 
the attorney-general of Charles L, nearly one hundred years 
before, to resist the famous arguments of Selden and Little- 
ton, in tlie case of the Buckinghamshire gentlemen committed 
by the council. If a fevv scattered acts of power can make 
such precedents as a court of justice must take as its rule, I 
am sure the decision, ireither in this case nor in tliat of sliij)« 
money, ivas so unciuistitutional as we usuall)^ suppose : it 
was by dwelling on all authorities in favour of liberty, and by 
setting aside those which made against it, that our ancestors 
ov0]-threw the claims of mibounded prerogative. Nor is this 
parallel less striking Avhen we look at the tone of implicit 
obedience, respect, and confidence with wliicli the judges of 
the eigliteenth. ccintury have spoken of the houses of parlia- 
ment, as if their sphere were too low for the cognizance of 
siu-li a transcendent authority.* The same language, almost 


* Mr. Justice Gould, ill Crosby’s ease, alluded to by tlie counsel at the bar 
as reported by Wilson, observes : “= It is (Wilkes’s case, 2 Wilson, lal.), deter- 
true this court did, in the instance mine upon the privilege of parliament in 
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to tlie words, was Iieard from the lips of the Hydes and 
Berkeleys in the preceding age, in reference to the king and 
to the privy coiinciL But as, when the spirit of the govern- 
inont was almost wholly nionarcineal, so since it has turned 
chiefly to an aristocracy, the courts of justice have been swayed 
towards the predoudnant influence 5 not, in general, by any 
undue motives, but because it is natural for them to support 
powTr, to shun offence, and to shelter themselves behind pre- 
cedent. They have also sometimes had in view the analogy 
of parliamentary commitments to their own power of attach- 
ment for co3itempt, vrhich they hold to be equally uncon- 
trollable ; a doctrine by no means so dangerous to the sub- 
ject’s liberty, but liable also to no trifling objections.'^ 

The consequences of this utter irresponsibility in each of 
the two houses will a})pear still more serious, when we advert 
to tlie unlimited power of punishment which it draws with it. 
The commons indeed do not pretend to imprison beyond the 
session ; but the lords have imposed fines and definite impri- 
sonment ; and attempts to resist these have been unsuccess- 
ful, t If the matter is to rest upon precedent, or upon what 
overrides precedent itself, the absolute failure of jurisdiction 
in the ordinary courts, there seems nothing (decency and dis- 
cretion excepted) to prevent tlieir repeating the sentences of 
James L’s reign, whipping, branding, hard labour for life. 
Nay, they might order the usher of the black rod to take a 
mail from their bar, and hang him up in the lobsiy. Such 
thiug's would not be done, and, being done, would not be en- 
dured j but it is much that any sworn ministers of the law 

the case of a libel ; but then that privi- of Westminster, especially the king’s 
lege was promulged and known ; it ex- bench, as it is sonic times stated, and it 
isted in records and law-books, and was has been soinctiines practised.” Ilar- 
allowcd by jMU’lianaent itself. But even grave, ii. f213. 

in that case wc now know that we were “ The principle upon which attach- 
mistaken; for the home of commons have ments issue for libels on courts is of a 
since determined, that privilege does not more enlarged and important nature : it 
extend to matters of Ubeld* It appears, is to keep a Maze ofglorg around them, and 
therefore, that Mr. justice Gould thought to deter people from attempting to render 
a declaration of the house of commons them coiitemiitible in the eyes of the 
was better authority than a decision of people.” Wilmot’s Opinions* and Jndg- 
the court of coininon pleas, as to a privi- ments, p. 270. Yet the king, wlio seems 
lege which, as he says, existed in records as much entitled to this blaze of glory as 
and law-books. his judges, is driven to the verdict of a 

* I am far from subscribing to all jury hetbro the most libellous insult on 
the latitude of the doctrine of attach- him can be punished, 
merits for contempts of the king’s courts f Hargrave, ubi supra. 
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! should, even by indefinite language, have countenanced the 
legal possibility of tyrannous power in England, The temper 
I of government itself» in modern times, has generally been 

I mild ; and this is probably the best ground of confidence in 

i the discretion of parliament ; but popular, that is, numerous 
bodies, are always prone to excess, both frofn the reciprocal 
influences of their passions, and the consciousness of irrespon- 
sibility ; for which reasons a democracy, that is, the absolute 
government of the majority, is in general the most tyrannical 
of any. Public opinion, it is true, in this country, imposes 
a considerable restraint ; yet this check is somewhat less 
powerful in that branch of the legislature which has gone the 
farthest in chastising breaches of privilege, I would not be 
understood however to point at any more recent discussions 
i on this subject ; -were it not, indeed, beyond the limits pre- 

f scribed to me, it might be shown that the house of commons, 

i in asserting its jurisdiction, has receded from much of the 
arbitrary power which it once arrogated, and which some 
have been disposed to bestow upon it.^ 

* [This important topic of parliament- Of these resolutions, which, as is ob- 
ary privilege has been fully discussed, vious, go far beyond what the particular 
since the first publication of the present case of Stockdale required, it has l)ecii 
volumes, in the well-kivown proceedings well said, in an excellent pamphlet, by 
to which the action, Stockdale v. Han- Mr. Pemberton Leigh, which really ex- 
sard, gave rise. In trying this case, lord hausts the subject, and was never so 
Denman told the jury, that the order of much as tolerably answered, tliat “ The 
the house of commons was not a jiistifi- question now is, whether each liouse of 
cation tor any man to publish a private parliament has exclusive authority to de- 
libel. In consequence of this decision, cide upon the existence and extent of its 
the house of commons resolved, May own privileges, to pronounce at its plea- 
SO. 1837, That, by the law and privi- sure upon the breach of those privileges, 
lege of parliament, this house has the to bind by its declaration of law all the 
sole and exclusive jurisdiction to deter- queen’s subjects, between whom, in a 
mine upon the existence and extent of its court of justice a question as to privilege 
privileges, and that the institution or may arise, and to punish at its discretion 
prosecution of any action, suit, or other all persons, suitors, attornies, counsel, 
proceeding, for the purpose of bringing and judges, who may be concerned in 
them into discussion or decision, before bringing those privileges into discussion 
any court or tribunal elsewhere than in in a court of justice directly or indirect- 
parliament, is a high breach of suchpri- ly.” Pemberton’s Letter to Lord Lang- 
vilege, and renders all parties concerned dale. P. 4. — 1 837. 

therein amenable to its just displeasure, In the debates which ensued in the 
and to the punishment consequent there- house of commons, those who contended 
on. And, That for any court or tribunal for unlimited privilege fell under two 
to assume to decide upon matters of classes ; such as availed themselves of the 
/ privilege inconsistent with the determi- opinions of the eleven judges who dis- 

natioii of cither house of parliament, is sented from Holt, in Ashby v. White, 
contrary to the law of parliament, and is and of some later dicta ; and such as, 
a breach and contempt of the privileges apparently indifferent to what courts of 
of parliament. justice may have held, rested upon some 
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IV. It is commonly and justly said that civil liberty is not 
only consistent with, but in its terms implies, the restrictive 
limitations of natural liberty which are imposed by law. But, 
as these are not the less real limitations of liberty, it can 
hardly be maintained that the subject’s condition is not 
impaired by very numerous restraints upon his will, even 
without reference to their expediency. The price may be 
well paid ; but it is still a price that it costs some sacrifice to 
pay. Our statutes have been growing in bulk and multi- 
plicity with the regular session of parliament, and with the 
new system of government ; all abounding with prohibitions 
and penalties, which every man is presumed to know, but 
which no man, the judges themselves included, can really 
know with much exactness. We literally walk amidst the 
snares and pitfalls of the law. The very doctrine of the more 
rigid casuists, that men are bound in conscience to observe all 
the laws of their country, has become impracticable through 
their complexity and inconvenience; and most of us are 
content to shift off their penalties in the mala prokibita with 
as little scruple as some feel in risking those of graver 
offences. But what more peculiarly belongs to the present 
subject is the systematic encroachment upon ancient constitu- 
tional principles, which has for a long time been made through 
new enactments, proceeding from the crown, chiefly in 
respect to the revenue.^ These may be traced indeed in the 


paramount sovorcif^nty of the houses of 
parliament, some uncontrollable right of 
exercising discretionary power for the 
public good, analogous to wliat was once 
suxiposed to be vested in the crown. If 
we but substitute jirerogative of the 
crown for privileges of parliament in the 
resolutions of 1837, we may ask whether, 
in the worst times of the Tudors and 
Stuarts, such a doctrine was ever laid 
down in exjiress terms by any grave au- 
thority. With these there could be no 
argument ; the others had certainly as 
much right to cite legal authorities in 
their favour as tlieir opponents. 

The commitment of the sheriffs of 
London, in 1840, for executing a writ of 
the queen’s bench, is recent in our re- 
membrance ; as well as that the imme- 
diate question was set at rest by a statute, 

3 & 4 Viet. c. 9. ; which legalizes pub- 


lications under the authority of either 
house of parliament, leaving, by a spe- 
cial proviso, their privileges as before. 
But the main dispute between arbitrary 
and limited power is by no means deter- 
mined ; and, while great confidence may 
be placed in the caution which commonly 
distinguishes the leaders of parties, there 
will always be found many who, possess- 
ing individually a small fraction of des- 
potic power, w'ill not abandon it on any 
principle of respecting public liberty. 
It is observable, though easily to be ac- 
counted for, and conformable to what 
occurred in tlie long parliament, that, 
among the most strenuous asserters of 
unmeasured fjrivilege, are generally found 
many, not celebrated for any peculiar 
sympathy with the lavv^s, the crown, and 
the constitution. — 1845.] 

^ This effect of continual new statutes 
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Ptatiite-book, at least as Wgli as the restoration, and really 
began in the arbitrary times of revelation which preceded it. 
They have however been gradually extended along with the 
public burthens, and as the severity of these has prompted 
fresh artifices of evasion. It would be curious, but not 
within the scope of this work, to analyze our immense fiscal 
law, and to trace the history of its innovations. These 
consist, partly in taking away the cognizance of offences 
against the revenue from juries, whose partiality in such 
cases there was in truth much reason to apprehend, and 
vesting it either in commissioners of the revenue itself or in 
magistrates ; partly in anomalous and somewhat arbitrary 
powers with regard to the collection ; partly in deviations 
from the established rules of pleading and evidence, by 
throwing on the accused party in fiscal causes the burthen of 
proving his innocence, or by superseding the necessity of 
rigorous proof as to matters wherein it is ordinarily re- 
quired; and partly in shielding the officers of the crown, 
as far as possible, from their responsibility for illegal actions, 
by permitting special circumstances of justification to be 
given in evidence without being pleaded, or by throwing 
impediments of various kinds in the way of the prosecutor, 
or by subjecting him to unusual costs in the event of defeat. 

These restraints upon personal liberty, and what is worse, 
these endeavours, as they seem, to prevent the fair j^xtension of 
administration of justice between the crown and the 

is well pointed out In a speech ascribed power of the crown, and particular care 
to sir William Wyndham, in 1734: — ought to be taken not to throw any more 
“ The learned gentleman spoke (he says) weight into that scale.” Pari. Hist. ix. 
of the prerogative of the crown, and 463. 

asked us if it had lately been extended Among the modern statutes whicli 
beyond the bounds prescribed to it by have strengthened the hands of the exc- 
law. Sir, I will not say that there have cutivc power, we should mention the riot 
been lately any attempts to extend it be- act, 1 Geo. 1. stat. 2. c. ,5., whereby all 
yond the bounds prescribed by law ; hut persons tumultuously assembled to the 
I will say that these bounds have been disturbance of the public peace, and not 
of late so vastly enlarged that there seems dispersing within one hour after prochi- 
to be no great occasion for any such at- mation made by a single magistrate, are 
tempt. What are the many penal laws made guilty of a capital felony. I am 
made within these forty years, but so by no means controverting the expe- 
many extensions of the prerogative of the dicncy of this law ; but, especially when 
crown, and as many diminutions of the combined with the prompt aid of aralli- 
liborty of the subject? And whatever tary force, it is surely a compensation for 
the necessity was that brought us into much that may seem to have been thrown 
the enacting of such laws, it was a fatal into the popular scale, 
necessity ; it has greatly added to the 
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subject, have in general, more especially in modern times, 
excited little regard as they have passed through the houses 
of parliament. A sad necessity has over-ruled the maxims 
of ancient law j nor is it my business to censure our fiscal 
code, but to point out that it is to be counted as a set-off 
against the advantages of the revolution, and has in fact di- 
minished the freedom and justice which we claim for our 
polity. And, that its provisions have sometimes gone so far 
as to give alarm to not very susceptible minds, may be shown 
from a remarkable debate in the year 1737* A bill having 
been brought in by the ministers to prevent smuggling, 
which contained some unusual clauses, it was strongly op- 
posed, among other peers, by lord chancellor Talbot, himself, 
of course, in the cabinet, and by lord Hardwicke, then chief- 
justice, a regularly bred crown* lawyer, and in his whole life 
disposed to hold very high the authority of government. 
They objected to a clause subjecting any three persons tra- 
velling with arms, to the penalty of transportation, on proof 
by two witnesses that their intention was to assist in the 
clandestine landing, or carrying away prohibited or un- 
customed goods. We have in our laws,’^ said one of the 
opposing lords, ^‘no such thing as a crime by implication, 
nor can a malicious intention ever be proved by witnesses. 
Facts only are admitted to be proved, and from those facts 
the judge and jury are to determine with wdiat intention they 
were committed ; but no judge or jury can ever, by our laws, 
suppose, much less determine, that an action, in itself inno- 
cent or indifferent, was attended with a criminal and mali- 
cious intention. Another security for our liberties is, that no 
subject can be imprisoned unless some felonious and high 
crime be sv\'oni against him. This, wdth respect to private 
men, is the very foundation stone of all our liberties ; and, if 
we remove it, if w' e but knock oft' a corner, w'e may jjrobably 
overturn the wdiole fabric. A third guard for our liberties 
is that right wdiich every subject has, not only to provide 
himself witli arms proper for his defence, but to accustom 
himself to the use of those arms, and to travel wdth them 
whenever he has a mind.” But the clause in question, it 
was contended, was repugnant to all the maxims of free 
government. No presumption of a crime could be drawm 
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from the mere wearing of arms, an act not only innocent, 
but highly commendable; and therefore the admitting of 
witnesses to prove that any of these men were armed, in 
order to assist in smuggling, would be the admitting of 
witnesses to prove an intention, which was inconsistent with 
the whole tenor of our laws.^ They objected to another 
provision subjecting a party against whom information should 
be given that he intended to assist in smuggling, to impri- 
sonment without bail, though the offence itself were in its 
nature bailable ; to another, which made informations for 
assault upon officers of the revenue triable in any county of 
England ; and to a yet more startling protection thrown 
round the same favoured class, that the magistrates should 
be bound to admit them to bail on charges of killing or 
wounding* any one in the execution of their duty. The bill 
itself was carried by no great majority ; and the provisions 
subsist at this day, or perhaps have received a further ex- 
tension. 

It will thus appear to every man who takes a comprehen- 
sive view of our constitutional history, that the executive go- 
vernment, though shorn of its lustre, has not lost so much 
of its real efficacy by the consequences of the revolution as 
is often supposed ; at least, that with a regular army to put 
down insurrection, and an influence sufficient to obtain fresh 
statutes of restriction, if such should ever be deemed neces- 
sary, it is not exposed, in the ordinary course of affairs, to 
any serious hazard. But we must here distinguish the exe- 
cutive government, using* that word in its largest sense, from 
the crown itself, or the personal authority of the sovereign. 
This is a matter of rather delicate inquiry, but too material 
to be passed by. 

The real power of the prince, in the most despotic mo- 
narchj’^, must have its limits from nature, and bear some 
proportion to his courage, his activity, and his in- Diminution 
tellect. The tyi'ants of the East become puppets authority of 
or slaves of their vizirs ; or it turns to a game of 
cunning, wherein the winner is he who shall succeed in 
tying the bowstring round the other’s neck. After some 

* 9 Geo. 2. C.35. sect, 10. IS. Pari, it; but probably the expressions are not 
Hist. ix. 1229. I quote this as I find quite correct ; for the reasoning is not so, 
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ages d feeble monarchs, the titular royalty is found wholly 
separated from the power of command, and glides on to 
posterity in its languid channel, till some usurper or con- 
(pieror stops up the stream for ever. In the civilized king- 
doms of Europe, those very institutions which secure the 
permanence of royal families, and afford them a guarantee 
against manifest subjection to a minister, take generally out 
Causes of ^^6 liands of the sovereign the practical govern- 
ment of his people. Unless his capacities are above 
the level of ordinary kings, he must mpose on the wisdom 
and diligence of the statesmen he employs, with the sacrifice, 
perhaps, of his own prepossessions in policy, and against 
the bent of his personal affections. The power of a king of 
England is not to be compared with an ideal ahsoluteiiess, 
hut with that which could be enjoyed in the actual state of 
society by the same person in a less hounded monarchy. 

The descendants of William the Conqueror on the English 
throne, down to the end of the seventeenth century, have 
been a good deal above the average in those qualities which 
enable, or at least induce, kings to take on themselves a 
large share of the public administration ^ as will appear by 
comparing their line with that of the house of Capet, or 
perhaps most others during an equal period. Without going 
farther back, we know that Henry VIL, Henry VIIL, Eliza- 
beth, the four kings of the house of Stuart, though not always 
with as much ability as diligence, were the master-movers of 
their own policy, not very susceptible of advice, and always 
sufficiently acquainted with the details of government to act 
without it. This was eminently the case also with William III., 
w^ho was truly his own minister, and much better fitted for 
that office than those who served him. The king, according 
to our constitution, is supposed to be present in council, and 
was in fact usually, or very frequently, present, so long as 
the council remained as a deliberative body for matters of 
domestic and foreign policy. But, wEen a junto or cabinet 
came to supersede that ancient and responsible body, the king 
himself ceased to preside, and received their advice separately, 
according to their respective functions of treasurer, secretary, 
or chancellor, or that of the whole cabinet through one of its 
leading members. This change however was gradual ; for 
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cabinet councils were sometimes held in the presence of Wil- 
liam and Anne ; to which other councillors, not strictly of 
that select number, were occasionally summoned. 

But on the accession of the house of Hanover, this per- 
sonal superinteiideiice of the sovereign necessarily came to 
an end. The fact is hardly credible that, George L being 
incapable of speaking English, as sir Robert Walpole was of 
conversing in Fi'cncii, the monarch and his minister held 
discourse with each other in Latin. ^ It is impossible that, 
with so defective a means of communication, (for Walpole, 
though by no means an illiterate man, cannot be supposed to 
have spoken readily a language very little familiar izi this 
country,) George could have obtained much insight into his 
domestic affairs, or been much acquainted with the characters 
of his subjects. We know, in truth, that he nearly aban- 
doned the consideration of both, and trusted his ministers 
with the entire management of this kingdom, content to 
employ its great name for the promotion of his electoral 
interests. This continued in a less degree to be the case 
with his son, who, though better acquainted with the language 
and circumstances of Great Britain, and more jealous of his 
prerogative, was conscious of his incapacity to determine on 
matters of domestic government, and reserved almost his 
whole attention for the politics of Germany. 

The broad distinctions of party contributed to weaken the 
real supremacy of the sovereign. It had been usual con- 
before the revolution, and in the two succeeding 
reigns, to select ministers individually at discretion ; and, 
though some might hold themselves at liberty to decline 
office, it was by no means deemed a point of honour and 
fidelity to do so. Hence men in the possession of high posts 
had no strong bond of union, and frequently took opposite 
sides on public measures of no light moment. The queen 
particularly was always loth to discard a servant on account 
of his vote in parliament ; a conduct generous perhaps, but 
feeble, inconvenient, when carried to such excess, in our con- 

* Coxe’s Walpole, i. 296- H. Wal- pable that no great stress can be laid on 
pole’s Works, iv. 47G. The former, lio\v- his testimony. But I believe that the 
over, seems to rest on H. Walpole’s fact of George I. and his minister con- 
verbal communication, whose want of versing in Latin may be proved on other 
accuracy, or veracity, or both, is so pal- authority. 
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stitiition, and ill effect holding out a reward to ingratitude 
and treachery- ' But the wings having come exclusively into 
office under the line of Hanover, (which, as I have elsewhere 
observed, was inevitable,) formed a sort of phalanx, which the 
crown was not always able to break, and v/liich never could 
liave been broken, but for that internal force of repulsion by 
which personal cupidity and ambition are ever tending to 
separate the elements of factions. It became the point of 
honour among public men to fight uniformly under the same 
banner, though not perhaps for the same cause ; if indeed 
there was any cause really fought for, but the advancement 
of a party. In this preference of certain denominations, or 
of certain leaders, to the real principles which ought to be 
the basis of political consistency, there was an evident deviation 
from the true standard of public virtue ; but the ignominy 
attached to the dereliction of friends for the sake of etnolu- 
ment, though it was every day incurred, must have tended 
gradually to purify the general character of parliament. 
Meanwhile the crown lost all that party attachments gained ; 
a truth indisputable on reflection, though while the crown 
and the party in power act in the same direction, the relative 
efficiency of the two forces is not immediately estimated. It 
was seen, however, very manifestly in the year 1746 ; when, 
after long bickering between the Pelhams and lord Granville, 
the king’s favourite minister, the former, in conjunction with 
a majority of the cabinet, threw up their offices, and com- 
pelled the king, after an abortive effort at a new administra- 
tion, to sacrifice his favourite, and replace those in power 
whom he could not exclude from it. The same took place 
in a later period of his reign, when after many struggles he 
submitted to the ascendancy of Mr. Pitt.* 

* H. Walpole’s Memoirs of the last of parly, the injustice of popular clamour, 
Ten Years. Lord Waldegrave’s Me- the corruption of parliaments, and the 
moirs. In this well-written little book, selfish motives of pretended patriots, it 
the character of George 11. in reference is not surprising that he should have 
to his con.stituliorial position, is thus contracted some prejudices in favour of 
delicately drawn : “ He lias more know- those governments where the royal au- 
ledge of foreign affairs than most of his thority is under less restraint. Yet prix- 
ministers, and has good general notion.s deuce has so far prevailed over these pro- 
of the constitution, strength, and interest judico.s, that they have never inflLienced 
of this country ; but, being past thirty his conduct. On the contrary, many 
when the Hanover succession took place, laws have been enacted in favour of pub- 
and having since experienced the violence lie liberty j and in the course of along 
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It seems difficult for any king of England, however con- 
scientiously observant of the lawful rights of his subjects, 
and of the limitations they impose on his prerogative, to rest 
always very content with this practical condition of the mo- 
narchy. The choice of his councillors, the conduct of govern- 
ment, are intrusted, he will be told, by the constitution to his 
sole pleasure. Yet both as to the one and the other he finds 
a perpetual disposition to restrain his exercise of power ; and, 
though it is easy to demonstrate that the public good is far 
better promoted by the virtual control of parliament and the 
nation over the whole executive g'overnment than by adhering 
to the letter of the constitution, it is not to be expected that 
the argument will be conclusive to a royal understanding. 
Hence, he may be tempted to play rather a petty game, and 
endeavour to regain, by intrigue and insincerity, that power 
of acting by his own will, which he thinks unfairly wrested 
from him. A king of England, in the calculations of politics, 
is little more than one among the public men of the day; 
taller indeed, like Saul or Agamemnon, by the head and 
shoulders, and therefore with no slight advantages in the 
scramble ; but not a match for the many, unless he can bring 
some dexterity to second his strength, and make the best of 
the self-interest and animosities of those with whom he has 


reign there has not been a single attempt 
to extend the prerogative of the crown 
beyond its proper limits. He has as 
much personal bravery as any man, 
though his political courage seems some- 
what problematical ; however, it is a fault 
on the right side ; for had he always 
been as firm and undaunted in the closet 
as he showed himself at Oudenarde and 
Dettingen, he might not have proved 
quite so good a king in this limited 
monarchy.’’ P. 5. This was written in 
1757. 

The real tories, those I mean who ad- 
hered to the principles expressed by that 
name, thought the constitutional prero- 
gative of the crown impaired by a con- 
spiracy of its servants. Their notions 
arc expressed In some Letters on the 
English Nation, published about 1756, 
under the name of Battista Angeloni, 
by Dr. Sliebbeare, once a Jacobite, and 
still so bitter an enemy of William HI. 
and George I. that he stood in the pil- 


lory, not long afterwards, for a libel on 
those ])rinces (among other things) ; on 
which Horace Walpole justly animad- 
verts, as a stretch of the law by lord 
Maiisiield destructive of all historical 
truth. Memoirs of the last Ten Years, 
ii. 328 Sliebbeare, however, was after- 
wards pensioned, along with Johnson, 
by Lord Bute, and at the time when 
these letters were written, may pos- 
sibly have been in the Leicester-house 
interest. Certain it is, that the self- 
interested cabal who belonged to that 
little court endeavoured too successfully 
to persuade its cliief and her son, that 
the crown was reduced to a state of vas- 
salage, from which it ought to be eman- 
cipated ; and tlie government of the 
duke of Newcastle, as strong in party 
connexion as it was contemptible in 
ability and reputation, afforded them no 
bad argument. The consequences are 
well known, but do not enter into the 
plan of this work. 
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to (leal. And of this there will generally be so much, that 
in the long run he will be found to succeed in the greater 
part of his desires. Thus George I. and George IL, in 
whom the personal authority seems to have been at the lowest 
point it has ever reached, drew their ministers, not always 
willingly, into that course of continental politics which was 
supposed to serve the purposes of Hanover far better than of 
England. It is well known that the Walpoles and the Pel- 
hams condemned in private this excessive predilection of their 
masters for their native country, which alone could endanger 
their English throne.'* Yet after the two latter brothers had 
inveighed against lord Granville, and driven him out of 
power for seconding the king’s pertinacity in continuing the 
war of 1743, they went on themselves in the same track for 
at least two years, to the imminent hazard of losing for ever 


* Many proofs of tins occur in the 
correspondence published by Mr, Coxe. 
Thus Horace Walpole writing to his 
brother sir Robert, in 1739, says: « King 
William had no other object but the 
liberties and balance of Europe; but, 
good God ! what is the case now ? I will 
tell you in confidence ; little, low, partial, 
electoral notions are able to stop or con- 
found the best-conducted project for the 
public.” Memoirs of sir 11. Walpole, 
iii. .535. The Walpoles had, some years 
before, disapproved the policy of lord 
Townshend on account of his favouring 
the king’s Hanoverian prejudices. Id. 
i, 334. And, in the preceding reign, 
both these whig leaders were extremely 
disgusted with the Germanism and con- 
tinual absence of George I., Id. ii. 116. 
297. ; though first Townshend, and after- 
wards Walpole, according to the ne- 
cessity, or supposed necessity, which 
controls statesmen, (that is, the fear of 
losing their places,) became in appear- 
ance the passive instruments of royal 
pleasure. 

It is now however known that George 
II. had been induced by Walpole to come 
into a scheme, by which Hanover, after 
his decease, was to be separated from 
England. It stands on the indisputable 
authority of speaker Onslow. “ A little 
while before sir Robert Walpole’s fall, 
(and as a popular act to save himself, for 
he went very unwillingly out of bis 
offices and power,) he took me one day 


aside, and said, ‘ What will you say, 
speaker, if this hand of mine shall bring 
a message from the king to the house of 
commons, declaring his consent to having 
any of his family, after his death, to be 
made, by act of parliament, incapable of 
inheriting and enjoying the crown, and 
possessing the electoral dominions at the 
same time ? ’ My answer was, ‘ Sir, it 
will be as a message from heaven. ’ He 
replied, ‘ It will be done.* But it was 
not done; and I have good reason to 
believe, it would have been opposed, and 
rejected at that time, because it came 
from him, and by the means of those 
who had always been most clamorous for 
it ; and thus perhaps the opportunity 
was lost : when will it come again ? It 
was said that the prince at that juncture 
would have consented to it, if he could 
have had the credit and popularity of the 
measure, and that some of his friends 
were to have moved it in parliament, but 
that the design at St. James’s prevented 
it. Notwithstanding all this, I have had 
some thoughts that neither court ever 
really intended the thing itself ; but that 
it came on and went off, by a jealousy of 
each other in it, and that both were 
equally pleased that it did so, from an 
equal fondness (very natural) for their 
own native country.” Notes on Burnet, 
(iv. 490. Oxf. edit.) This story has 
been told before, but not in such a 
manner as to preclude doubt of its au- 
thenticity. 
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the Low Countries and Holland, if the French government, 
so indiscriminately charged with ambition, had not displayed 
extraordinary moderation at the treaty of Aix la Chapelle. 
The twelve years that ensued gave more abundant proofs of 
the siibmissiveness with which the schemes of George IL for 
the good of Hanover were received by his ministers, though 
not by his people j but the most striking instance of all is the 
abandonment by Mr. Pitt himself of all his former professions 
in pouring troops into Germany. I do not inquire whether 
a sense of national honour might not render some of these 
measures justifiable, though none of them were advantageous ; 
but it is certain that the strong bent of the king’s partiality 
forced them on against the repugnance of most statesmen, as 
well as of the great majority in parliament and out of it. 

Comparatively however with the state of prerogative before 
the revolution, we can hardly dispute that there has been a 
systematic diminution of the reigning prince’s control, which, 
though it may be compensated or concealed in ordinary times 
by the general influence of the executive administration, is of 
material importance in a constitutional light. Independently 
of other consequences which might be pointed out as probable 
or contingent, it affords a real security against endeavours by 
the crown to subvert or essentially impair the other parts of 
our government. For, though a king may believe himself 
and his posterity to be interested in obtaining arbitrary power, 
it is far less likely that a minister should desire to do so — I 
mean arbitrary, not in relation to temporary or partial abridge- 
ments of the subject’s liberty, but to such projects as Charles I. 
and James IL attempted to execute. What indeed might be 
effected by a king, at once able, active, popular, and ambi- 
tious, should such ever unfortunately appear in this country, 
it is not easy to predict ; certainly his reign would be dan- 
gerous, on one side or other, to the present balance of the 
constitution. But against this contingent evil, or the far more 
probable encroachments of ministers, which, though not going 
the full length of despotic power, might slowly undermine 
and contract the rights of the people, no positive statutes can 
be devised so effectual as the vigilance of the people themselves 
and their increased means of knowing and estimating the 
measures of their government. 
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The publication of regular newspapers, not merely designed 
for the communication of intelligence, but for the 
political discussion of political topics, may be referred to the 
writings, when they obtained 

great circulation, and became the accredited organs of different 
factions.’^ The tory ministers were annoyed at the vivacity 
of the press both in periodical and other writings, which led 
to a stamp-duty, intended chiefly to diminish their number, 
and was nearly producing more pernicious restrictions, such 
as renewing the licensing-act, or compelling authors to ac- 
knowledge their names, t These liowever did not take place, 
and the government more honourably coped with their adver- 
saries in the same warfare ; nor with Swift and Bolingbroke 
on tlieir side, could they require, except indeed through the 
badness of their cause, any aid from the arm of power, t 
In a single hour, these two great masters of language were 
changed from advocates of the crown to tribunes of the 
people; both more distinguished as writers in this altered 
scene of their fortunes, and certainly among the first political 
combatants with the weapons of the press whom the world 
has ever known. Bohngbroke’s influence was of course 
greater in England ; and, with all the signal faults of his 
public character, with all the factiousness which dictated most 
of his writings, and the indefinite declamation or shallow 
reasoning which they frequently display, they have merits 
not always sufficiently acknowledged. He seems first to 
have made the tories reject their old tenets of exalted prero- 
gative and hereditary right, and scorn the high-church theo- 


* Upon examination of the valuable 
series of newspapers in the British Mu- 
seum, I find very little expression of 
political feelings till 1710, after the trial 
of Sacheverell, and change of ministry. 
The Daily Courant and Postman then 
begin to attack the Jacobites, and the 
Post-boy the dissenters. But these news- 
papers were less important than the pe- 
riodical sheets, such as the Examiner and 
Medley, which were solely devoted to 
party controversy. 

I A bill was brought in for this pur- 
pose in 171 2, which Swift, in his History 
of the Lust Four Years, who never print- 
ed any thing with his name, naturally 
blames. It miscarried, probably on ac- 


count of this provision. Pari. Plist. vi, 
1141. But the queen, on opening the 
session, in April, 1713, recommended 
some new law to check the licentiousness 
of the press. Id. 1173. Nothing how- 
ever was done in consequence. 

J Bolingbroke’s letter to the Ex- 
aminer, in 1710, excited so much at- 
tention that it was answered by lord 
Cowper, then chancellor, in a letter to 
the Tatler. Somers Tracts, xiii. 75. ; 
where sir Waiter Scott justly observes, 
that the fact of two such statesmen be- 
coming the correspondents of periodical 
publications shows the influence they 
must have acquired over the public mind. 
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ries which they had maintained under William and Anne. 
His Dissertation on Parties, and Letters on the History of 
England, are in fact written on Whig principles (if I know 
what is meant by that name), in their general tendency ; 
however a politician, who had always some particular end in 
view, may have fallen into several inconsistencies.* The same 
character is due to the Craftsman, and to most of the tem- 
porary pamphlets directed against sir Robert Walpole. They 
teemed, it is true, with exaggerated declamations on the side 
of liberty ; but that was the side they took ; it was to gene- 
rous prejudices they appealed, nor did they ever advert to the 
times before the revolution but with contempt or abhorrence. 
Libels there were indeed of a different class, proceeding from 
the Jacobite school ; but these obtained little regard ; the 
Jacobites themselves, or such as affected to be so, having 
more frequently espoused that cause from a sense of dissatis- 
faction with the conduct of the reigning family than from 
much regard to the pretensions of the other. Upon the 
whole matter it must be evident to every person who is at all 
conversant with the publications of George II.^s reign, with 
the poems, the novels, the essays, and almost all the litera- 
ture of the time, that what are called the popular or liberal 
doctrines of government were decidedly prevalent. The sup- 
porters themselves of the Walpole and Pelham administra- 
tions, though professedly whigs, and tenacious of revolution 
principles, made complaints, both in parliament and in 
pamphlets, of the deinocratical spirit, the insubordination to 
authority, the tendency to republican sentiments, which they 
alleged to have gained ground among the people. It is cer- 
tain that the tone of popular opinion gave some conntenance 
to these assertions, though much exag'gerated, in order to 
create alarm in the aristocratical classes, and furnish argu- 
ments against redress of abuses. 

The two houses of parliament are supposed to deliberate 
with closed doors. It is always competent for any publication 
one member to insist that strangers be excluded ; 

^ [“A king of Great Britain,” he ture.” This was in 1731. Nothing can 
says in his seventh Letter on the History be more unlike the original tone of 
of England, “ is that supreme magistrate toryism, — 1845.] 
wiio has a negative voice in the iegisia- 
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not on any special gToiuid, but by merely enforcing- the 
standing order for that purpose. It has been several times 
resolved, that it is a high breach of privilege to publish 
any speeches or proceedings of the commons * ; though they 
have since directed their own votes and resolutions to be 
printed. Many persons have been punished by commit- 
ment for this offence ; and it is still highly irregular, in any 
debate, to allude to the reports in newspapers, except for the 
purpose of animadverting on the breach of privilege.t 
Notwithstanding this pretended strictness, notices of the more 
interesting discussions were frequently made public ; and en- 
tire speeches were sometimes circulated by those who had 
sought popularity in delivering them. After the accession of 
George I. we find a pretty regular account of debates in an 
annual publication, Boyer’s Historical Register, which was 
continued to the year 1737- They were afterwards pub- 
lished monthly, and much more at length, in the London and 
the Gentleman’s Magazines ; the latter, as is well known, 
improved by the pen of Johnson, yet not so as to lose by 
any means the leading scope of the arguments. It follows 
of course that the restriction upon the presence of strangers 
had been almost entirely dispensed with. A transparent veil 
was thrown over this innovation by disguising the names of 
the speakers, or more commonly by printing only initial and 
final letters. This ridiculous affectation of concealment was 

* [The first instance seems to be Dec. sideration some years afterwards, in 1738, 
27tb, 1(>94, when it is resolved, that no the resolution was repeated in nearly the 
news letter writers do, in their letters or same words, but after a debate wherein, 
other papers which they disperse, pre- though no one undertook to defend the 
snine to intermeddle with the debates or practice, the danger of impairing the 
other proceedings of this house. Jour- liberty of the press was more insisted 
nals — 1845.] upon than would formerly have been 

t It was resolved, nem. con., Feb. usual; and sir Robert Walpole took 
26th, 1729, That it is an indignity to, credit to himself, justly enough, for re- 
and a broach of the privilege of, this specting it more than ’his predecessors, 
house, for any person to presume to give. Id. te. 800. Coxe’s Walpole, i. 572. Ed- 
in written or printed newspapers, any ward Cave, the weli-kuow'ii editor of the 
account or minutes of the debates, or Gentleman’s Magazine, and the pub- 
other proceedings of this house, or of lisher of another Magazine, was brought 
any committee thereof; and that upon to the bar, April SOth, 1747, for pub- 
discovery of the authors, &c. this house lishing the house’s debates : when the 
will proceed against the offenders with former denied that he retained any person 
the utmost severity. Pari. Hist. viii. in pay to make the speeches, and after 
683. There are former resolutions to expressing his contrition was discharged 
the same effect. The speaker having on payment of fees. Id. xiv. 57. 
himself brought the subject under con- 
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extended to many other words in political writings, and had 
not wholly ceased in the American war. 

It is almost impossible to over-rate the value of this re- 
gular publication of proceedings in parliament, carried as it 
has been in our own time to nearly as great copiousness and 
accuracy as is probably attainable. It tends manifestly and 
powerfully to keep within bounds the supineness and negli- 
gence, the partiality and corruption, to which every parlia- 
ment, either from the nature of its composition or the frailty 
of mankind, must more or less be liable. Perhaps the con- 
stitution would not have stood so long, or rather would have 
stood like an useless and untenanted mansion, if this unlawful 
means had not kept up a perpetual intercourse, a recipro- 
city of influence between the parliament and the people. A 
stream of fresh air, boisterous perhaps sometimes as the 
winds of the north, yet as healthy and invigorating, flows in 
to renovate the stagnant atmosphere, and to prevent that 
malaria^ which self-interest and oligarchical exclusiveness 
are always tending to generate. Nor has its importance 
been less perceptible in affording the means of vindicating 
the measures of government, and securing to them, when 
just and reasonable, the approbation of the majority among 
the middle ranks, whose weight in the scale has been gra- 
dually increasing during the last and present centuries. 

This augmentation of the democratical influence, using 
that term as applied to the commercial and industrious increased 
classes in contradistinction to the territorial aristo- 
cracy, was the slow but certain effect of accumulated 
wealth and difiiised knowledge, acting however on the tradi- 
tional notions of freedom and equality which had ever pre- 
vailed in the English people. The nation, exhausted by the 
long wars of William and Anne, recovered strength in thirty 
years of peace that ensued ; and in that period, especially 
under the prudent rule of Walpole, the seeds of our commer- 
cial greatness were gradually ripened. It was evidently the 
most prosperous season that England had ever experienced \ 
and the progression, though slow, being uniform, the reign 
perhaps of Geoi’ge II. might not disadvantageously be com- 
pared, for the real happiness of the community, with that 
more brilliant but uncertain and oscillatory condition which 
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has ensued. A disting'uished writer has observed that the la- ' 

boiirer’s wages have never, at least for many ages, commanded 
so large a portion of subsistence as in this part of the eighteenth f 

century.* The public debt, though it excited alarms from its 
magnitude, at which we are now accustomed to smile, and 
though too little care was taken for redeeming it, did not 
press very heavily on the nation ; as the low rate of interest 
evinces, the government securities at three per cent, having I 

generally stood above par. In the war of if^S, which from I 

the selfish practice of relying wholly on loans did not much 
retard the immediate advance of the country, and still more 
after the peace of Aix la Chapelle, a striking increase of 
wealth became perceptible.! Tliis was shown in one circum- 
stance directly affecting the character of the constitution. 

The smaller boroughs, which had been from the earliest time ^ ^ 

under the command of neighbouring peers and gentlemen, or 
sometimes of the crown, were attempted by rich capitalists, 
with no other connexion or recommendation than one which 
is generally sufficient, t This appears to have been first ob- 
served in the general elections of 1747 and 1754 §; and 
though the prevalence of bribery is attested by the statute 
book, and the journals of parliament from tlie revolution, it | 

seems not to have broken down all flood-gates till near the 



■* Malthus, Principles of Political 
Economy (1820), p- 279. ' 
f Macpherson (or Anderson), Hist, 
of Commerce. Chalmers’s Estimate of 
Strength of Great Rritain. Sinclair’s 
Hist, of Revenue, cu7n muliis aliis. 

j- [Tlie practice of treating at elections, 
not with the view of obtaining votes, but 
as joyous hospitality, though carried to a 
ruinous extent, began with the country 
gentlemen themselves, and is complained 
of soon after the restoration. Perhaps it 
was not older, at least so as to attract 
notice. Evelyn tells us of a county 
election which cost 2000/. in mere eating 
and drinking. The treating act, 7 W. S, 
c, 4., is very stringent in its provisions, 
and has dispossessed many of their seats 
on petition. Bribery came from a dif- 
ferent quarter. Swift speaks, in the 
Examiner, of “influencing distant bo- 
roughs by powerful motives from the 
city.”—! 845.] 


§ Tindal, apud Pari. Hist. xiv. 66. I 
have read the same in other books, but 
know not at present where to search for 
the passages. Hogarth’s pictures of the 
election are evidence to the corruption in 
his time, so also are some of Smollett’s 
nos'els. Addison, Swift, and Pope would 
not have neglected to lash this vice if it 
had been glaring in their age; which 
shows that the change took place about 
the time I have mentioned. [This is not 
quite accurately stated; both the elec- 
tion of strangers by boroughs, and its 
natural concomitant, bribery, had begun 
to excite complaint by their increasing 
frequency, as early as the reign of George 
I., and led to the act rendering elections 
void, and inflicting severe penalties, for 
bribery, in 1728. But still it is true 
that in the general election of 1747 
much more of it took place than over 
before. — 1 845.] 
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end of the reign of George IL But the sale of seats in par- 
liament, like any other transferable property, is never iiien- 
tionecl in any book that I remember to have seen of an earlier 
date than I 76 O. We may dispense therefore with the inquiry 
in what manner this extraordinary traffic has affected the con- 
stitution, observing only that its influence must have tended 
to counteract that of the territorial aristocracy, which is still 
sufficieiitly predominant. The country gentlemen, who claimed 
to themselves a character of more independence and patriotism 
than could be found in any other class, had long endeavoured 
to protect their ascendancy by excluding the rest of the com- 
munity from parliament. This w^as the principle of the bill, 
which, after being frequently attempted, passed into a law 
during the tory administration of Anne, requiring every 
member of the commons, except those for the universities, to 
possess, as a qualification for his seat, a landed estate, above 
all incumbrances, of 300?. a year..* By a later act of 
George IL, with which it was thought expedient, by the 
government of the day, to g'ratify the landed interest, this 
property must be stated on oatli by every member on taking 
his seat, and, if required, at his election.t The law is how- 
ever notoriously evaded ; and though much might be urged 
in' favour of rendering a competent income the condition of 
eligibility, few would be found at present to maintain tliat tlie 
freehold qualification is not required both unconstitutionally, 
according* to the ancient theory of representation, and absurdly, 
according to the present state of property in England. But 
I am again admonished, as I have frequently been in writing 
these last pages, to break off from subjects that might carry 
me too far a^vay from the business of this history ; and, con- 
tent with compiling and selecting the records of the past, to 
shun the difficult and ambitious office of judging the present, 
or of speculating upon the future. 

* 9 Anne, c. 5. A bill for this pur- however, had a very fair pretext for al- 
pose had passed the commons in 1696’; leging tliat they were interested; and in 
the city of London and several other fact a rider was added to the bill, that 
places petitioning again.st it. Journals, any merchant might serve for a place 
Nov. 21, &o. The house refused to let where he should be himself a voter, on. 
some of these petitions be read ; I sup- making oath that he was worth 5000/. 
pose on the ground that they related to Id. Dec. 19. 
a matter of general policy. These towns, f 33 G, 2. c. 20. 

Vni.. TT. 


H H 
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CHAPTEll XVII. 


ON THE CONSTITUTION OF SCOTLAND. 


Enrlij Sifde of Scotlntid — Introduction of Fended Smlcm — Scots Parllmnend — 
Ponu:r<fl!ic Arisiocraci / — Uot/al Influence in Parllrnnent — Judicial Power — 
( of Session — licformalhn — Power of the Prcshi/lerkni Clergy — Their 
Alt on pis at Independence on the State — Andrew Melville — Success of 
James VI. in restraining them — Eslahlishneut of Episcopacp — Innovalions 
of Charles I. — ArhUrary Government — Civil War — Tyrannical Govern-- 
want of Charles IL — Hclgn of James VI T , — Revolution^ and Establishment 
of Presbytery — Reign of William. III . — Act ofSccurily — Guion — Gradual 
Decnna of Jaeobllkm, 


It is not very profitable to inquire into the constitutional 
antiquities of a eountrj'', furnishes no authentic histo- 

laws, nor cliarrers, to guide our research, 
:..r;xot:;:;Hi. -g Scotluiid before the twelftli cen- 

tury, Tlie lat(vst and most laborious of Incr cintlquauitis ap- 
pears to have proved that her institutions were Aviiolly Celtic 
until that era, and greatly similar to those of Ireland.'^ A 
total, though probabiy gradual, change must therefore have 
taken place in die next age, brought about by means which 
liave not been satisfactorily explained. The crown became 
!• t’ -H-’c-’oii hereditary, the governors of districts took the 

ap])eIIatiou of carls, the whsolo kingdom ^vas sub- 
jected to a feudal tenure, the Anglo-Norman laws, 
trilmnals, local and municipal magistracies w^ere introduced 
as far as tlie royal influence could prevail ) above all, a sur- 
prising number of families, chiefly Norman, but some of 
Saxon or Flemish descent, settled upon estates granted by 
tbe kings of Scotland, and became the founders of its aris- 
tocracy. It was, as truly as some time afterwards in 
Ireland, the encroaclinient of a Gothic and feudal polity 
upon the inferior civilisation of the Celts, though accom- 
plished with far less resistance, and not quite so slowly. 
Yet the Highland tribes long adliered to their ancient 


^ Chalmers’s Caledonia, voh i. passim. 
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usages 5 nor did the lau^s of English origin obtain in some 
other districts^ two or three centuries after their establish- 
ment on both sides of the Forth. 

It became almost a necessary consequence from this adop- 
tion of the feudal system, and assiiiiilation to the scots pariia. 
English institutions, that the kings of Scotland 
would have their general council or piu-liaumiit upon nearly 
the same model as that of the Anglo-jNionnan sovereigns 
they so studiously imitated. If tlie statutes ascribed to 
William the Lion, contemporary with our Henry IL, are 
genuine, they were enacted, as we should expect to find, 
witli the concurrence of the bishops, abbots, barons, and 
otl^er good men (probi homines) of the land ^ meamiag 
doubtless the inferior tenants in capite.t These laws indeed 
a!Tm|irestfoinible, and there is a g'reat want of 
ivcords till almost the end of the thirteenth cer:;::*y. Ti-e 
rejjresentatives of boroughs are first distinctly mentioned in 
1326, under Robert I, ; though some have been of opinion 
that vestiges of their appearance in parliament maybe traced 
higher ; but they are not enumerated among the classes 
present in one held in 1315.t In the ensuing reign of 
David IL, the three estates of the realm are expressly men- 
tioned as the legislative advisers of the crown. § 

A Scots parliament resembled an English one in the mode 
of convocation, in the ranks that composed it, iii tlie enacting 
powers of the king, and the necessary consent of the three 
estates ; but difiered in several very important respects. No 
freeliolders, except tenants in capite, had ever any right of 
suffrage ; which may, not improbably, have been in some 
measure owing to tlie waint of that Anglo- Saxon iiistitution, 
the county '‘Court. These feudal tenants of the crown came in 
person to parlinmont, as tliey did in England till the reign of 
Henry IIL, and sat together witli the prelates and barons in 
one cliamber. A prince arose in Scotland in the first part of 
tlie fifteenth century, resembling the English. .Justinian in his 
politic regard to strengtliening his own prerog'ative and to 

Id. 500. et iX)St. Balrvmplo’s An- 235. 283.; ii. 55. 116. Chalmers, 74S. 
nals of Scotland, 2S. 30, , Wight tliinks they might i)erha])s only 

I Ch.almors, 741. Wight’s Law of have had a '•voice in the imposition of 
Election in Scotland, 28. taxes. 

Id. 25. Dairy mple’s Annals, i. 139. § Dalrymple, ii. 241. Wight, 26. 

H H 2 
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maintaining public order. It was enacted by a law of James I,, 
in 1 1 - 27 , tliat the smaller barons and free tenants need 
not to come to parliament, so that of every sheriffdom there 
be sent two or more wise men, chosen at the head court/’ to 
represent the rest. These were to elect a speaker, througli 
^vliojn they were to communicate with the king and other 
estates.^ This was evidently designed as an assimilation to 
the English house of commons. But the statute not being 
imperative, no regard was paid to this permission ; and it is 
not till 1587 that we find the representation of the Scots 
counties finally established by law; though one important 
object of James’s policy was never attained, the different 
estates of parliament having always voted promiscuously, as 
the spiritual and temporal lords in England. 

But no distinction between the national councils of the 
Power of the Iviiigdoms was mcre essential than what appears 

aristocracy. introduced iuto the Scots pariiament 

under David 11. In the year 1367 a parliament having met 
at Scone, a committee was chosen by the three estates, who 
seem to have had full powers delegated to them, the others 
returning home on account of the advanced season. The 
same was done in one held next year, without any assigned 
pretext. But in 1369 this committee was chosen only to 
prepare all matters determinable in parliament, or fit to be 
tlierein treated for the decision of the three estates on the 
last day but one of the session.t The former scheme ap- 
peared possibly, even to those careless and unwilling legisla- 
tors, too complete an abandonment of their function. But 
even modified as it was in 1369, it tended to devolve the 
whole business of parliament on this elective committee, suh- 
sequently known by the appellation of lords of the articles. 
It came at last to be the general practice, though some ex- 
ceptions to this rule may be found, tliat nothing \vas laid 
before parliament without their previous recommendation ; 
and there seems reason to think that in the first parliament 
of James L, in 1424, such full powers were delegated to the 
committee as had been granted before in 1367 and 1368, 

* Statutes of Scotland, 1497. Pink- f Dalrymple, ii. 261. Stuart on Pub- 
^rtpn’'s History of Scotland, i. 120. lie Law of Scotland, 344. Robertson’s 
Wight, SO. History of Scotland, i. 84. 
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and that the three estates never met again to sanction their 
resolutions.* The preparatory committee is not uniformly 
mentioned in the preamble of statutes made daring the reign 
of this prince and his two next successors ; but there may be 
no reason to infer from thence that it was not appointed. 
From the reign of James IV. the lords of articles are regu- 
larly named in the records of every parliament.t 

It is said that a Scots parliament, about the middle of the 
fifteenth century, consisted of near one hundred and ninety 
persons, t We do not find however that more than half this 
number usually attended. A list of those present in 1472 
gives but fourteen bishops and abbots, twenty-two earls and 
barons, tliirty-four lairds or lesser tenants in capite, and 
eight deputies of boroughs. § The royal boroughs entitled 
to be represented in parliainei:t were above thirty ; but it 
was a common usage to choose the deputies of other towns 
as their proxies. 1| The great object with them, as well as 
with the lesser barons, was to save the cost and trouble of 
attendance. It appears indeed that they formed rather an 
insignificant portion of the legislative body. Tliey are not 
named as consenting parties in several of the statutes of 
James III. ; and it seems that on some occasions they had 
not been summoned to parliament, for an act was passed in 
1504, that the commissaries and headsmen of the burghs 
be warned when taxes or constitutions are given, to have 
their advice therein, as one of tlie three estates of the 


^ Wight, 62. 63, 

t Id. ()9. [A remarkable proof of 
the trust vested in the lords of articles 
will be found in the Scots Statutes, 
voi. ii. p. 340., which is not noticed by- 
Pinkerton, Power was given to the 
lords of articles, after a prorogation of 
parliament in 1333, to- make acts, sta- 
tutes, and constitutions for good rule, 
justice, and policy, conform to the arti- 
cles to be given by the king’s grace, 
and as shall please any other to give 
and present to them. And whatever 
they ordain or statute, to liave the same 
form, strength, and eDect as if the same 
■were made and statute by all the three 
estates being personally present. And 
if any greater matter occurs, that please 

H 1 


his grace to have tlie greatest of his pre- 
lates and barons counsel, he shall adver- 
tise them thereof, by his special writings, 
to convene such day and place as he shall 
think most expedient.” These lords of 
articles even granted a tax. — 1845.}- 
f Pinkerton, i. 373. 

§ Id. 360. [In 147S, w-e find 24 spi- 
ritual, and 32 temporal lords, with 22 
tenants in capite, or lairds, and 201 com- 
missioners of burghs. This was un- 
usually numerous. But, as Robertson 
observes, in the reign of James I II. , pub- 
lic indignation brought to parliament 
many lesser barons and burgesses who 
were wont to stay away in peaceable 
times. Hist, of Scotland, i. 246. — 1 845. ] 

{| Id. 372. 

: 3 
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realm/"* * This however is an express recognition of tlieir 
riglitj though it might have been set asule by an irregular 
exercise of power. 

It was a natural result from the eonstitution of a Scots 
parliament, together with the general state of society 
flSicTn in that kingdom, that its efforts were almost imi- 
parhamont. jix*ected to augmejit and invigorate the royal 

authority. Their statutes afford a remarkable contrast to 
tliose of England in the absence of provisions against the 
exorbitancies of prerogative.t Roliertson has observed that 
the kings of Scotland, from the time at least of James I., 
acted upon a steady system of repressing tlie aristocracy ; 
and tliongh tliis has been called too refined a 
and attempts have been made to explain otirer'^^ise riieir 
conduct, it seems strange to deny the operation of a motive 
so natural, and so readily to be inferred from tlieir measures. 
The causes so well innuted out by this lustoriaii, and some 
that might be added ; the defensible nature of great part of 
the country ; the extensive possessions of some powerfnl 
families ; the influence of feudal tenure and Celtic clausliip ; 
the hereditary jurisdictions, hardly controlled, even in tlieory, 
by the supreme tribunals of the cro\vii ; the custoiu of enter- 
ing' into bonds of association for mutual defence; the frequent 
minorities of tlie reigning princes ; the necessary aban(k.m- 
meiit of any strict regard to monarchical supremacy, during' 


* PiniiCJ'ton, ii. 53. 
f In a .statute of Janies II. (l-WO) 
tlie three estates conclude, ////?.'? is 
speedful that our sovereign lord the king 
ride throughout the realm incontinent as 
shall be seen to the council where any 
rcbellioi), slaughter, burning, robbery, 
outrage, or theft has happened,*’ &c. 
Statutes of Scotland, ii. 32. Pinkerton 
(1. 1 92. ), leaving out the words in italics, 
has argued on lalse premises. “ In tills 
singular decree we find the icgislativc 
body regarding the king in the modern 
light of a chief magistrate, bound equally 
with the meanest subject to obedience to 
the laws,” &c. It is evident that the estates 
spoke in this instance as councillors, not 
as legislators. This is merely an over- 
sight of a very Tvell-informed historian, 
who is by no means in the trammels of 
any political theory. 


A remarkable expression, however, is 
found in a statute of the same king, in 
1450; which enacts that any man rising 
in war againsl the king, or receiving sucli 
a.s have committed treason, or holding 
houses against the king, or assaulting 
castles or places where the king’s power 
shall liapjjen to bo, wUhout the. consent (f 
the three estates, shall be punished jis a 
traitor. Pinkerton, i. 213. I am in- 
clined to think that the legislators had in 
view the possible recurrence of wliat had 
very lately happened, that an ambitious 
cabal might get the king’s person into 
their power. The peculiar circumstances 
of Scotland are to be taken into ac- 
count when we consider these statutes, 
which are not to be looked at as mere in- 
sulated texts. 
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the struggle for iiidepeadeace agdust England ; the election 
of one great nobleiiiaii to the crown and its devolution upon 
another ; the residence of the two first of the Stuart name 
ill their own remote domains ; the want of any such ef- 
fective coirntcrpoise to the aristocracy as the sovereigns of 
England possessed in its yeomanry and comiiiercia] towns ; 
all these tog'ether placed the kings of Scotland in a situation 
which neither for their own nor their people’s interest tliey 
could be expected to endure. But an impatience of submit- 
ting to the insolent and encroaching temper of their nobles 
droi'e James 1. (before wliose time no settled scheme of 
reviving the royal authority seems to hav^e been conceived) 
and his two next descendants into some courses vvlrich. 
though excused or extenuated by the difficulties of their 
positions were rather too precipitate and violent, and re- 
dounded at least to their own destruction. The reign of 
James IV., from his accession in 1 kSS to his unhappy death 
at Floddeii, in lolS, was the first of tolerable prosjicrity; 
the crown hailing by this time obtained no iju'ciisifierable 
strength, and the course of law being- somewhat more esta- 
biishtni, though me aristocracy were abuuchiiitly capable of 
withstanding any material encroachment upon tiieir privi- 
leges- 

TliOagli subsidies w^'ere of course occasionally demanded, 
yet from the poverty of the realm, and the extensive domains 
wvbidi the crown retained, they were niucli less frequent than 
in England, and thus one iirincipal source of difference was 
removed ; nor do we read of any opposition in |;ar!iaiiie?it to 
uhat the lords of articles thought lit to prop>oiind. Those 
who disliked the government stood aloof from sucli meetings, 
where the sovereign was in his vigour, and had .sometimes 
crushed a leader of faction by a sudden stroke of power ; 
confident that they could better frustrate the execution of 
laws than their enactment, and that questions of rig! it and 
privilege could never be tried so advantageously as in the 
field- Henxe it is, as I have already observed, that we must 
not look to tlie statute-book of Scotland for luiuiy liinitatirais 
of monarchy. Even in one of James IL, which enacts tluit 
none of tlie royal domains sliall for the future be alienated, 
and that tiie king and his successors shall be sworn to observe 
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this law, it may be conjectured that a provision rather de- 
rogatory in semblance to the king’s dignity was introduced 
by his o^vn suggestion, as an additional security against the 
importunate solicitations of the aristocracy whom the statute 
was designed to restrain.^ The next reign was the struggle 
of an iinj.)r{nlent, and, as far as his means extended, despotic 
prince, against the spirit of his subjects. In a parliament of 
1487, ^Ye .find almost a solitary instance of a statute that 
appears to have been directed against some illegal proceed- 
iiigs of the government. It is provided that all civil suits 
shall be determined by the ordinary judges, and not before 
the king’s council.t James III. was killed the next year in 
attempting to oppose an extensive combination of the rebel- 
lious nobility. In the reign of James IV., the influence of 
the aristocracy shows itself ratlier more in legislation ; and 
two peculiarities deserve notice, in whicli, as it is said, the 
legislative authority of a Scots parliament was far higher 
than that of our own. They were not only often consulted 
about peace or war, which in some instances was the case in 
England, but, at least in the sixteenth century, their approba- 
tion seems to have been necessary, t This, tliougii not con- 
sonant to our modern notions, was certainly no more than 
the genius of the feudal system and the character of a great 
deliberative council might lead us to expect ; but a more 
remarkable singularity was, that what had been propounded 
by the lords of articles, and received the ratification of the 
three estates, did not require the king’s consent to give it 
complete validity. Such at least is said to have been the 
Scots constitution in the time of James VI. ; though we may 
demand very full proof of such an anomaly, which the lan- 
guage of their statutes, expressive of the king’s enacting' 
power, by no means leads us to infer. § 

The kings of Scotland had always their aula or curia 
Judicial Yegis, claiming a supreme judicial authority, at least 
power. causes, though it might be difficult to de- 

termine its boundaries, or how far they were respected. 
They had also bailiffs to administer justice in their own 
domains, and sheriffs in every county for the same purpose, 

» Pinkerton, i. 234. | Pinkerton, ii, 266. 

f Statutes of Scotland, ii. 177. § Pinkerton, ii. 400. Lain^, iii. 32. 
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wherever grants of regality did not exclude their jurisdiction. 
These regalities were hereditary and territorial 5 they ex- 
tended to the infliction of capital punishment ; the lord 
possessing them might reclaim or repledge (as it was calledj 
from the surety he w^'as oWiged to give that he would him- 
self do justice) any one of his vassals who was accused before 
another jurisdiction. The barons, who also had cognizance 
of most capital offences, and the royal boroughs, enjoyed the 
same privilege. An appeal lay, in civil suits, from the 
baron^s court to that of the sheriff or lord of regality, and 
ultimately to the parliament, or to a certain number of 
persons, to whom it delegated its authority.'^ This appellant 
jurisdiction of parliament, as w^ell as that of the king^s privy 
council, Avhich was original, came, by a series of provisions 
from the year 1425 to 1532, into the hands of a court of 
supreme tribunal thus gradually constituted in its 
present form, the court of session. It was composed of fifteen 
judges, half of whom, besides the president, were at first 
churchmen, and soon established an entire subordination of the 
local courts in all civil suits. But it possessed no competence in 
criminal proceedings ; the hereditary jurisdictions remained 
unaffected for some ages, though the king’s two justiciaries, 
replaced afterwards by a court of six judges, went their cir- 
cuits even through those counties wherein charters of regality 
had been granted. Two remarkable innovations seem to have 
accompanied, or to have been not far removed in time from, 
the first formation of the court of session ; the discontinuance 
of juries in civil causes, and the adoption of so many prin- 
ciples from the Roman law as have given the jurisprudence 
of Scotland a very different character from our ow'ii. t 

In the reign of James V, it might appear probable that by 
the influence of laws favourable to public order, better en- 
forced through the council and court of session than before, 
by the final subjugation of the house of Dougflas and of the 
earls of Ross in the North, and some slight increase of wealth 
in the towns, conspiring 'with the general tendency of the 

^ Kaims’s La\^’’ Tracts. Pinkerton, Hist, of Scotland, i. IIT. 237, 388.; 
1 . 1.58. et alibi. Stuart on Public Law 5i. 313. Robertson, i. 43. Stuart on 
of Scotland. Law. of Scotland. 

f Kaims’s Law Tracts. Pinkerton’s 
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sixteenth century throughout Europe, the feudal spirit would 
he weakened and kept under in Scotland, or display itself 
only in a inirliainentary resistance to what might become in 
its turn dangerous, the encroachments of arlfitrary power. 
But immediately afterwards a new and unexpected impulse 
was given 5 religious zeal, so blended with the ancient spirit 
of arTstoeratic independence that the two motisT’s are scarcely 
distinguishable, swept before it in the first 'wlniv^vind aJmost 
every vestige of the royal sovereignty. The Roman 
ie oiraa ion. abolishcd witli tlio fonus indeed 

of a parliament, but of a parliament not summoned by the 
crovrn, and by acts that obtained not its assent. Tlie Scots 
church bad been immensely rich ; its riches had led, as every 
where else, to neglect of duties and dissoluteness of life ; and 
these vices had met with their usual punishuieot in die ]ieoplc;’s 
liatred,* The reformed doctrines gained a more rapid mid 
general ascendancy than in England, and were accompanied 
with a more strenuous and uncomriromising enthusiasm. It 
is probable that no ^sovereign retaining a sti'ong attachment 
to the ancient creed would long have been iierm, itte<I to reign ; 
and Mary is entitled to every presumption, in the great con- 
troversy that belongs to her name, that can reasonably be 
founded on this admission. But, without deviating into that 
long and intricate discussion, it may be given as tlie probalde 
result of fair inquiry, that to impectch the cliaracters of most 
of lier adversaries would be a far easier task than to exoneratcj 
her own. t 


^ Robertson, i. UJD. I>I‘Cric’s T.ifb 
of Knox, p. 1 5 . At l-jast one lioi r of the 
wealth of Scotland was in the hands or 
the clcrpjy, cbieiiy of a few individuals. 
Ibid, [Robertson thinks that James V. 
favoured the clerpjy as a counterpoise to 
the aristocracy, which may account for 
the; eagerness of the latter, generally, 
in the reformation. Hist, of Scotland, 
i. 68.— 1845.] 

f I have read a good deal on this cele- 
brated controversy ; but, where so much 
is disputed, it is not easy to form an 
opinion on every point. But, upon the 
whole, I think there are only two hypo- 
theses that can be advanced with any 
colour of reason. The first is, that the 
murder of Parnley was projected by 


Botlnvell, r>XaituiiKl, and some others, 
without the queen’s exiirass knov/ledge. 
but with a reliance on. lier ])assio:i ibr the 
former, which would lead her both to 
shelter him from punisliinent, and to 
raise him to lier bed ; and that, in both 
respects, this expectation was fully realised 
by a criminal connivanec at the eseape of 
one whom she must believe to have been 
concerned in Ijcr husband’s death, and by 
a still more infamous marriage with hini. 
This, it appe.'irs to me, is a conclusion 
that may be drawn by reasoning on ad- 
mitted facts, according to the common 
rules of presumptive evidence. The se- 
cond supposition is, that she had given a 
previous consent to the assassination. 
This is rendered probable by several cir- 
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The history of ScotlaiKl from the reformation assumes a 
character, not only unlike that of preceding times, hut to 
%vliic]i there is no parallel in modern ages. It became a con- 
test, not between the crown and the feudal aristocracy as 
before, nor between the assertors of e and ^ 

ot ^;rIV^<egv;, as in England, nor between the possessors g'® 
of established power and those who deemed them- 
selves oppressed by it, as is the usual source of civil discord, 
but between the temporal and spiritual authorities, the crown 
and the church ; that in general supported by the legislature, 
this sustained by the voice of the people. Nothing of this 
kind, at least in any thing like so great a degree, has occurred 
in other protestr.nt countries ; the Anglican church being, in 
its origr.Hi] coiistitution, bound up vrith the state as one of its 
compoiicnt ];arts, but siiI)ordi;}atc to the whole ; and the 
ec^'lesiastirid order in the kingdoms and commomvealths of the 
continent being either destitute of temporal aiitliority or at 
least subject to tlie civi] inrigistrate’s supremacy. 

Knox, the founder of the Scots reformutioi.}, and those 
who concurred with him, both a<Ihercd to the theolo- xheirat- 
gical system of Calvin and to the scheme of polity 
he had introduced at Geneva, with such modidcatious 
as became necessary from the greater scale on which it u'as 
to be practised. Each parish had its minister, lay-elder, and 
deacon, who held their kirk-session for spiritual jurisdiction 
and otlier purposes 5 each ecclesiastical province its synod of 


cumstanccs. ar.d ospeciall}?- the famous 
letters aucl sonnets, the genuineness of 
v.-lvurli has been so v.-avnily (.lisjjiited. I 
ir.nst conlVss t'liat they secvvi tt) me au- 
tiien tie, anti that .iMr. laih’.g’s ciisserfarioa 
on t’ne inurcler of Daiailey Isas ventlei’od 
Mary’s innocence, even as to participa- 
tion in that crime, an untenable propo- 
sition. No one of any 'weight, I believe, 
has asserted it since his thne, except Dr. 
Idngard, v.'ho in.'-.nages tlic evidence with 
his adroitness, hut by admitting 

the geiiural authenticity of the letters, 
qiiahiiod by a mere conjecture of inter- 
polation, has given up u'hat his predeces- 
sors deemed the very key of the citadel. 

I shall dismiss a subject .‘•-.o foreign to 
my purpose, v.-ivh remarking a fallacy 
^yhicb alTects almost the whole argument 


of Mary’s most strenuous advocates. 
They seem to fancy tli;.!t, if the carls of 
IMurrav and Morton, and secretary Mait- 
land of Lethingtori, can be proved to 
liave been concerned in Darnley’s mur- 
der, the queen herself is at once absolved. 
But it is generally agreed that IMaitlaiid 
was one of those who conspired with 
Bothwell for this purpose ; and Morton, 
if lie were not absolutely consenting, was 
by his own acknowledgment at his execu- 
tion apprised of the conspiracy. With 
respect to Murray indeed there is not a 
shadow of evidence, nor had he any 
probable motive to second Uotli'^velVs 
sc’nemes; but, even if his participation 
were pi'esumed, it would not ahicr in the 
slightest degree the ijvoofs as to the 
queen. 
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ministers and delegated elders presided over by a superin- 
tendent 5 but the supreme power resided in the general 
assembly of the Scots" church, constituted of all ministers of 
parishes, with an admixture of delegated laymen, to which 
appeals from inferior judicatories lay, and by whose deter- 
minations or canons the whole were bound. The super- 
intendents had such a degree of episcopal authority as seems 
implied in their name, but concurrently with the parochial 
ininisters, and in subordination to the general assembly ; the 
number of these was designed to be ten, but only five were 
appointed.'^ This form of church polity was set up in 1560 ; 
but according to the irregular state of things at that time in 
Scotland, though fully admitted and acted upon, it had only 
the authority of the church, tvith no confirmation of parlia- 
ment ; which seems to have been the first step of the former 
towards the independency it came to usurp. ]\Iean\vhile it 
was agreed that the Roman catholic prelates, including the 
regulars, should enjoy two thirds of their revenues, as well as 
their rank and seats in parliament ; the remaining third being 
given to the crown, out of which stipends should be allotted 
to the protestant clergy. Whatever violence may be imputed 
to the authors of the Scots reformation, this arrangement 
seems to display a moderation which we should vainly seek 
in our own. The new church was however but inadecpiately 
provided for ; and perhaps we may attribute some part of her 
subsequent contumacy and encroachment on the state to the 
exasperation occasioned by the latter"s parsimony, or rather 
rapaciousness, in the distribution of ecclesiastical estates, t 
It was doubtless intended by the planners of a presby- 
terian model, that the lushoprics should be extinguished by 
the death of the possessors, and their revenues be converted, 
partly to the maintenance of the clergy, partly to other public 
interests. But it suited better the men iu power to keep up 

* Spottiswood’s Church History, 152. not always coinmand our approbation ; 
M‘Crie’s Life of Knoxj ii. 6. Life of the two last with a cooler and more philo- 
Meiville, i. 143. Robertson’s History of sophical impartiality. 

Scotland. Cook’s History of the Heform- f M‘Crie’s I/ife of Knox, ii. 197. ct 
ation in Scotland. These, three modern alibi. Cook, iii. 308. According to 
writers leave, apparently, little to require Robertson, i. 291., the whole revenue of 
as to tbis^ important period of history ; the protestant church, at least in Mary’s 
the first with an intenseness of sympathy, reign, was about 24,000 pouitds Sets'ts, 
that enhances our interest, though it may tyhich seems almost incredible. 
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the old appellations for their own benefit. As the catholic 
prelates died away, they were replaced by protestant minis- 
ters, on private compacts to alienate the principal part of the 
revenues to those through whom they w^ere appointed. After 
some hesitation, a convention of the church, in 1572, agreed 
to recognise these bishops, until the king^s majority and a final 
settlemei^t by the legislature, and to permit them a certain 
portion of jurisdiction, though not greater than that of the 
superintendent, and equally subordinate to the general assem- 
They were not consecrated ; nor would the slightest 
distinction of order have been endured by the church. Yet 
even this modenited e])isco|)acy gave offence to ardent men, 
led by Andrew Melville, ilie second name to Knox 
in the ecclesiastical history of Scotland ; and, not- 
u'ithstanding' their engagement to leave things as they were 
till the determination of parliament, the general assembly 
soon began to restrain the bishops by their own authority, 
and finally to enjoin them, under pain of excommunication, 
to lay down an office which they voted to be destitute of 
warrant from the word of God, and injurious to the church. 
Some of the bishops submitted to this decree ; others, as 
might be expected, stood out in defence of their dignity, and 
were supported both by the king and by all who conceived 
that the supreme po^v^er of Scotland, in establishing' and en- 
dowing the church, Inid not constituted a society independent 
of the commonwealth. A series of acts in 1584, at a time 
when tlie court had obtained a temporary ascendant, seemed 
to restore the episcopal government in almost its pristine 
lustre. But the popular voice was loud against episcopacy ; 
the prelates were discredited by their simoniacal alienations of 
church-revenues, and by their connexion with the courts the 
king was tempted to annex most of their lands to the crown 
by an act of parliament in 1587 ; Adamson, archbishop of 
St. Andrews, who had led the episcopal party, was driven to 
a humiliating retractation before the general assembly ; and, in 
1592, the sanction of the legislature was for the first time 
obtained to tlie whole scheme of presbyterian polity ; and the 
Jaws of 1584 ^vere for the most part abrogated. 

Tlie school of Knox, if so we may call the early presby- 
terian ministers of Scotland, w^as full of men breathing their 
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iiiaster^s spirit ; acute in disputation, eloquent in discourse, 
learned beyond wliat their successors luive been, and intensely 
zealous in the cause of reformation. Tlicy "inekled the people 
at will ; who, except in the IligT.iiUKls, threw off almost wiHi 
unanimity the old religion, aiid took alarm at the slightest 
indication of its revival. T:U‘ir system of local and general 
assemblies infused, together with the forms of a republic, its 
energy and impatience of exterior control, combined with the 
(ionceiitration and unity of purpose that belongs to the most 
vigorous government. It must be confessed that the unsettled 
state of the kingdom, the faults and weakness of the regents 
Lennox and Morton, the inauspicious beginning- of Jameses 
personal administration under the sway of unwovtliy favourites, 
the real perils of the reformed church, gave no sligh/i, u -evi xt 
for the clergy’s interference with civil policy. .N',;*: mcrci y 
in tlieir representative assemblies, but in the pulpits, they 
pei’j:>etually remoi'strated, in no guarded language, against 
the inisgoverrjineiit of the court, and even the personal indis- 
cretions of the king. This they pretended to claim as a pri- 
vilege beyond tlie restraint of law. Andrew Aieivilie having 
been summoned before the council in 1584, to give an account 
of some seditious language alleged to have been used by him 
ill the pulpit, declined its jurisdiction on the ground that he 
was only responsible, in tlie first instance, to his presbytery 
for words so spoken, of which the king- and council <.*uuld not 
judge without violating the immunities of the church. Prece- 
dents for such an immunity it would not have been difficult 
to find ; but they must have been sought in the archives of the 
enemy. It was rather early for the new republic to emulate 
the despotism she had overthrown. Such, however, is tlie 
uniformity witli which tlie same passions operate on bodies 
of men in similar circumstances ; and so greedily do those, 
whose birth has placed them fiir beneath tlie possession of 
power, intoxicate themselves with its unaciistomed enjoy- 
ments. It has been urged in defence of Melville, that lie only 
denied the competence of a secular tribunal in the first 
instance; and that, after the ecclesiastical forum liad ])ro- 
noimced on the spiritual offence, it was not disputed that tlie 
civil magistrate might vindicate his own authorityu^ But not 

* M‘Cne’s Life^ of Melville, i. 287. respect of this most powerful writer, be- 
296. It is impossible to think without fore wliom tbere arc few liYluf'- r*murA 
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to mention that Melville’s claim, as I niiclerstaiicl it, was to 
be judged by his presbytery in the first instance, and ulti- 
mately by the general assembly, from which, according to 
the presbyterian theory, no appeal lay to a civil court ; it is 
manifest that the government would have come to a very 
disadvantageous conflict with a man, to whose defence the 
ecclesiastical judicature had already pledged itself. For in 
the temper of those times it was easy to foresee the determiiia- 
ation of a synod or n-resbytery. 

James liow’-ever and his councillors were not so feeble as 
to endure this open renewal of those extravagant successor 
pi'CiCnsi^ms which Rome had taught her in'iesthood 
to assert. Melville fled to England ; and a pariia- 
merit that met the same year sustained the supremacy of the 
civil power with tliat violence and dangerous latitude of ex- 
pression so frequent in the Scots statute-liook. It w'as made 
treason to decline the jurisdiction of the king or council in any 
matter, to seek the diminution of the power of any of the 
three estates of parliament, which struck at all that had been 
done against episco’pacy, to utter, or to conceal, when heard 
from others in sermons or familiar discourse, any false or 
slanderous speeches to the reproach of the king, his council, 
or their proceedings, or to the dishonour of his parents and 
jirogenitors, or to meddle in the affairs of state. It w’as 
forbidden to treat or consult on any matter of state, civil or 
ecclesiastical, without the king’s express command ; thus 
rendering the general assemtdy for its chief puiqioses, if not 
its existence, altogetlier dependent on the crown. Sucli la^vs 
not only annihilated the pretended immunities of tlie chiircli, 
but went very far to set up that tyranny, wdiieh the Stuarts 
afterwards exercised in Scotland till their expulsion. These 
were in part repealed, so far as affected the church, in 1592 ; 
but the crown retained the exclusive right of convening its 
general assembly, to which the presbyterian hiei-arcliy still 
gives hut an evasive and reluctant ohedience 

Tiiese bold demagogues w- ore not long in availing themselves 
of the advantages wdiicli they had obtained in the parliament 

veisialists that 'would not treu/ble; but * M'Crie’s Lifb of Melville, Robert- 
bis presbyterian Hiklebrandism is a little son. Spottiswood. 
remarkable in this age. 
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of ISQQy aBd through the troubled state of the realm* They 
began again to intermeddle with public affairs, the adminis- 
tration of which w’-as sufficiently open to censure. This 
licence brought on a new crisis in 1596. Black, one of the 
ministers of St. Andrews, inveighing against the government 
from the pulpit, painted the king and queen, as well as their 
council, in the darkest colours, as dissembling enemies to 
religion. James, incensed at this attack, caused him to be 
sumiDoned before the privy-council. The clergy decided to 
make common cause with the accused.. The council of the 
church, a standing committee lately appointed by the general 
assembly, enjoined Black to decline the jurisdiction. The 
king by proclamation directed the members of this council 
to retire to their several parishes. They resolved, instead of 
submitting, that since they were convened by the warrant of 
Christ, in a most needful and dangerous time, to see unto 
the good of the church, they should obey God rather than 
man. The 'king offered to stop the proceedings, if they 
would but declare that they did not decline the civil juris- 
diction absolutely, but only in the particular case, as being 
one of slander, and consequently of ecclesiastical competence. 
For Black had asserted before the council, that speeches 
delivered in the pulpits, althougli alleged to be treasonable, 
could not be judged by the king, until the church had first 
taken cognizance thereof. But these ecclesiastics, in the full 
spirit of the thirteenth century, determined by a majority not 
to recede from their plea. Their contest with the court soon 
excited tlie populace of Edinburgh, and gave rise to a tumult, 
which, whether dangerous or not to the king, was what no 
government could pass over without utter loss of authority. 

It was in church assemblies alone that James found oppo- 
sition. His parliament, as had invariably been the case in 
Scotland, went readily into all that was proposed to them ; 
nor can we doubt that the gentry must for the most part have 
revolted from these insolent usurpations of the ecclesiastical 
order. It was ordained in parliament, that every minister 
should declare his submission to the king’s jurisdiction in all 
matters civil and criminal ; that no ecclesiastical judicatory 
should meet without the king’s consent, and that a magistrate 
might commit to prison any minister reflecting in his sermons 
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on the king’s conduct. He had next recourse to an instru- 
nient of power more successful frequeiitl)" than intimidation^ 
and generally successful in conjiinction with it ; gaining over 
the members of the general assembly, some by promises, 
some by exciting jealousies, till they surrendered no small 
portion of what had passed for the privileges of the church. 
The crown obtained by their concession, then seemed 

almost necessary to confirm what the legislature had enacted, 
the right of convoking assemblies, and of nominating minis- 
ters ill the principal towns. James followed up this 

. • 11 T Establish- 

Victory by a still more important blow. It was eii- nient of 

.. . T episcooac^'. 

acted that nfty-one ministers, on being nominated 
by the king to titular bishoprics and other prelacies, might 
sit in parliament as represeiitatives of the church. Tins 
seemed justly alarming to the opposite party ; nor could the 
general assomhly he brought to acquiesce without such very 
considerable restrictions upon these suspicious coinsnissioners, 
by ^vdiich name they prevailed to ha\^e them called, as might 
ill some measure afford security against the revival of that 
episcopal domination, towards which the endeavours of the 
crown were plainly directed. But the king paid little regard 
to these regulations ; and thus the name and parliamentary 
station of bishops, though without their spii'itual functions, 
were restored in Scotland after only six years from their 
abolition.* 

A king like James, not less conceited of his wisdom than 
full of the dignity of his station, could not avoid contract- 
ing that insuperable aversion to the Scots presbytery, which 
he expressed in his Basilicon Doron, before his accession to 
the English throne, and more vehemently on all occasions 
afterw'ards. He found a very different i*ace of churchmen, 

Spottiswoocl. Robertson. TCUCvie. which is Cardwell’s Synoda- 

[In the 55th canoiij passed by the con- iia, preface, p. xxviii. By this singular 
Yocation at London in luOS, tlie clergy word he of course means that it ought 
are directed to bid the people to “pray not to he done; and in fact I never 
for Christ’s holy catholic church, that heard the church of ScotiancI so distin- 
is, for the whole congregation of chris- guished, except once, by a Master of the 
tian people dispersed throughout the Temple (ilennell). But it has evi- 
whole world, and especially for the dcntly escaped Dr. Cardwell’s recollec- 
ehurches of England, Scot’and, and Ire- tion, that the church of Scotland was, 
land.” A learned v.'riter reckons this properly speaking, as much presbytcriaii 
among the canons, the observance of in 1603 as at present. — 1845.] 
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well trained in tlie supple school of courtly confcnnity, and 
evnulons flatterers both of his power and his wisdom. Tiie 
ministers of EdirJnjrgli had been used to pray that God 
would turn his heart : Whitgiftj at the conference of Hamp- 
ton Court, lidling on his knees, exclaimed, that he doubted 
not his !':up<'stY spoke by the special grace of God. It was 
imncssible that he should not redoubie his endeavours to in- 
r.i'odiice so convenient a system of ecclesiastical government 
into his native kingdom. He began, accordingly, to prevent 
the meetings of the general asseuihly by continued proroga- 
ti«.)irs. Some hardy presbyterians ventured to assemble by 
tlieir own authority ; which the lawyers construed into trea- 
son. Tlie bisliops were restored by ’parliament, in iGOG, to 
a part of tlieir revenues ; tha act cmnexiug tlicse to the crown 
l>eing repealed. They were a])]:ointed by an ecclesiastical 
convention, more subservient to iha crown tliaii formerly, to 
l>e ])cv|}etiu:] nu)iIerc.tors of p'ro\i‘icial synods. The clergy 
still, gave \/ay with reluctance j but the crown had an irre- 
sisti!.)le asceiidaney in parliament^ and in I 6 l 0 the episcopal 
system was thoroughly established. The powers of ordina- 
tioii, as well as jurisdiction, were solely vested in tlie prelates ; 
a court of liigh commission was created on tlie English model ; 
and, though the general assembly of the church still contimicd, 
it was merely as a shadovr, and almost moci^ery, of its ori- 
giujil importance. Tlie bisliops now I’epaired to England ibr 
consecration } a ceremony deemed essential in tlie new school 
that now jiredomiiiated in the Anglican church ; and this 
gave a final blow to the polity in which tlie Scotri:':ii reform- 
ation had been founded.'^ With far moj-e questionable 
prudence, James, some years afterwards, forced upon the 
people of Scotland wliat were called the .five articles of Perth, 
rehictantly ad.opte<l by a general assembly held thei'e in 
1617. These were matters of ceremony, such as the ])osture 
of kneeling in the eucharist, the light of confii-mation, and 
the ol)servance of certain holidays ; but enough to alarm a 
nation fanatically abhorrent of every approximation to the 
Roman worship, and already incensed by what they deemed 
tlie corruption and degradation of their church, t 

* M‘Crie’s Lifeof Melville, ii, 37^^ Laing’s Hist, of Scotland, iii. L'O. 35. 42 . 62. 
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Tliat church, if indeed it preserved its identity, was wholly 
changed in character ; and became as much distinguished in 
its episcopal form by servility and GorrupLioii as during its 
presbyterian democracy by faction and tarbtilence. Tlie 
bishops at its head, many of them abhorred by their own 
countrymen as apostates and despised for their vices, looked 
for ])rotection to the sister church of Eng'land in its pride 
and triumph. It had long been the favourite project of the 
court, as it naturally was of the Anglican prole tcs, to assi- 
milate in all respects the two establishments. That of Scot- 
land still wanted one essential CfUiractei’istie, a regular liturgy. 
But in what was called the service book, the 

English uiOiio; was not closely followed; the variations 
having all a tendency towards the tloinish worship. It is 
far moj-e probable that Laud intended these to prepare the 
way for a similar change in England, than that, as some have 
suriiiised, the Scots hisliops, from a notion of independence, 
chose thus to distinguish their own ritual. What were the 
consequences of this uuliapiw innovation, attempted vdtli 
that igiM)rmiCe of mankind kings and priests, when 

left to their own guidance, usually display, it is here needless 
to mention. In its ultimate results, it preserved the liberties 
and overthrew the monra’chy of England. In its more im- 
mediate effects, it gave rise to the national covenant of Scot- 
land ; a solemn pledge of unity and perseverance in a great 
public cause, long- since devised when the S])aiiish armada 
threatened the liberties and religion of all Britain, but now 
directed against the domestic eneiiiies of both. Tlie episcopal 
government had no friends, eveii among those who served the 
king. To him. it was dear by the siiicerest conviction, and 
by its coimexion with absolute power, still more close and 
direct than in England. But he had reduced himself to a 
condition where it was necessary to sacrifice his authority in 
the sinaller kingdom, if he would hope to i/re.so)’ve it in the 
greater ; and in tins view he consented, in the parliamerit of 
1611, to restore the presb 5 "teriau discipline .of the Scots 
ehurcli ; an offence against his conscience (for such his pre- 
judices led him to consider it) Avhich he deeply afterwards 
repented, when he discovered how absolutely it had failed of 
serving his interests. 
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In the great struggle with Charles against episcopacy, 
Innovations tlic eiicroachments of arbitrary rule, for the sake of 
of Charles I. Jn u great measure, he valued that form of 

church poMty, were not overlooked ; and the parliament of 
1641 procured some essential improvements in the civil con* 
stitiition of Scotland. Triennial sessions of the legislature, 
and other salutary reformations, were borrowed from their 
friends and coailjutors in England. But what was still more 
important, was the abolition of that destructive control over 
the legislature, which the crown had obtained through the 
lords of articles. Tlicse had doubtless been originally no- 
minated by tlie several estates in parliament, solely to 
ex'pedite tlie management of business, and relieve the entire 
boily from attention to it. But, as early as loCl, we find a 
))]’acti(te estahlislied, that the spiritual lords should choose 
the temporal, generally eight in number, who were to sit on 
this coimnittee, and conversely ; the burgesses still electing 
theii’ own. To these it became usual to add some of the 
officers of state ; and in I6l7 it was established that eight 
of them should be on the list. Charles procured, without 
authority of parliament, a further innovation in iGotk The 
bishops chose eight peers, the peers eight bishops ; and thcvse 
appointed sixteen commissioners of shires and boroughs. 
Thus the ^vhole power was devolved upon tlie bishops, the 
slaves and sycophants of the crown. The parliament itself 
met only on two days, the first and last of their })rc^i(‘rjdedL 
session, the one time in order to choose the lords of aiTides, 
the other to i*atify what they proposed. So monstrous an 
anomaly could not long subsist in a high-spirited nation. 
This improvident assumption of power by low-born and 
odious men precipitated their downfal, and made the de- 
struction of the hierarchy appear the necessary guarantee 
for parliaineiitaiy independence, and die ascendant of the 
aristocTacy. But, lest the court might, in some other form, 
regain this preliminary or initiative voice in legislation, 
the experience of many governments has shown to be 
the surest method of keeping supreme authority in their 
hands, it was enacted in 1641, that each estate might choose 


* Wight, 69, et post. 
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lords of articles or iiotj at its discretion ; but that all pro- 
positions should in the first instance be submitted to the 
whole |)arliaineiit 5 by whom such only as should be thought 
fitting might be referred to the committee of articles for 
consider at iom 

This parliament, however, neglected to abolish one of the 
most odious engines that tyranny ever devised Arbitrary 
against public virtue, the Scots law of treason. It government 
had been enacted by a statute of James L in 1 i!2 i, that all 
leasing-in alters, and tellers of what might engender discord 
between the king and bis people, should forfeit life and 
goods, This act was renewed under James II., and con- 
firmed in 1540.t It ^ras aimed at the factious aristocracy,^ 
who perpetually excited the people by invidious reproaches 
against the king’s admijiistratioin But in loS-f, a new an- 
tagonist to the crown having appeared in the presbyterian 
pulpits, it was determined to silence opposition by giving the 
statute of leasing-making, as it was denominated, a more 
sweeping operation. Its penalties were accordingly extended 
to such as should utter untrue or slanderous speeclu’s. to 
the disdain, reproach, and contempt of his Irigb.ness, his 
parents and progenitors, or should meddle in the affairs of 
his highness or his estate.” Tiie "'^hearers and not re- 
porters tliereof ” were subjected to the same punishment. It 
may be remarked tlnit these Scots statutes are worded with a 
latitude never found in England, even in the worst times of 
Henry VIII. Lord Balmerino, vdio had opposed the court 
in the parliament of 1633, retained in his possession a copy 
of an apology intended to have been presented by Inmself 
and other peers in their exculpation, but from wliicJi they 
had desisted, in apprehension of the king’s displeasure. 
This was obtained clandestiiielj^, and in breach of confidence, 
by some of his enemies ; and he was indicted on tlie statute 
of leasing-making, as having concealed a slander against 
his majesty’s government. A jury was returned with gross 
partiality ; 5 ^et so outrageous was the attempted violation of 
justice tliat Balmerino was only convicted by a majority of 
eiglit against seven. For in Scots juries a simple majority 

Statutes of Scotland, vol. ii. p. 8. t Statutes of Scotland, p. 360. 
Pinkorton, i. 115. Laing, iin 117. 
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^vas snfficiejit, as it is still in all cases except treason. It was 
not thonglit expedient to cany this sentence into execution ; 
but the kingdoiii could never pardon its government so in- 
famous a stretch of power. The statute itself however 
seems not to have shared the same odium : we do not find 
any effort made for its repeal ; and the ruling party in l6il^ 
unifortiinately, did not scruple to make use of its sanguinary 
provisions against their own adversaries.t 

The conviction of Bahnerino is hardly more repugnant to 
justice than some other cases in the long reign of James VL 
Eight years after the execution of tlie earl of Gowrie and his 
brothei-j one Sprot, a notary, having indiscreetly mentioiu‘d 
that he was in possession of letters, "»vritten by a person 
since dead, which evinced his partici|)ation in that mysterious 
coiispii-acy, was put to death for concealing them.+ Thomas 
Ross suffered, in 1618, the punislniient of treason for pul)- 
lishing at Oxford a blasphemous lihei, as the indictment eahs 
it, against the Scots nation. § I know not what he could 
have said worse than what their sentence against him enabled 
others to say, that, amidst a great vaunt of Christianity and 
civilization, they took away men’s lives by such statutes, and 
such constructions of them, as could only be paralleled in the 
annals of the Avorst tyrants. By an act of 1584, the privy 
council were empowered to examine an accused party on 
oatli ; and, if he declined to answer any question, it was 
lield denial of their jurisdiction, and amounted to a con- 
viction of treason. This was experienced by two jesiiits, 
Crighton and Ogilvy in 1610 and 1615, the latter of whom 
was executed. !| One of the statutes upon whicli he was 

Lain"', ibif.1. carl of Gowrie and his brother were ti;e 

f Arnot’s Criminal Trials, p. 122. instruments. 

j: The Gowrie conspiraejOs well known § Arnot’s Criminal Trials, p. 70. 
to bo one of tlie most diflioalt problems || Arnot, pp. 67. 329. ; State Trials, ii. 
in history. Arnot has given a very good 3S-1. The ]n’isoner was told that he vva.s 
account of it, p. 20., and shown its truth, not charged for saying mass, iiorfor 
which could not reasonably be questioned, seducing the people to poporv, nor for 
whatever motive we may assign for it. any thing that concerned his conscience ; 
lie has laid stress on liOgan’s letters, but for declhiing the king’s authority, 
which appear to have been xniaccountably and maintaining treasonable opinions, as 
slighted by some writers. I have long the statutes libelled on made it troasoti 
had a suspicion, founded on these letter.s, not to answer the king or his etuincil in 
that the earl of Bothwell, a daring man any matter which should be deinaiKled 
of desperate fortunes, was in some man- It was one of the most monstrou.s ini- 
ner concerned in the plot, of which the quities of a monslrous juri.spnrdcnce, the 
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indicted contained tlie sing'ular absurdity of anirnllino’ and 
rescinding* every thing done, or hereafter to be doiie^ in pre- 
judice of the royal prerogative, in any time bygone or to 
come/^ 

It was perhaps that Scotland should remain in- 

difFereiit in the OTeat quarrel of the sister kiiigxlom. 

^ o 1 . . ” Civil war. 

But having set her heart upon two things incompa- 
tible in themselves from the outset, according to the circuni- 
stances of England, and both of them ultiinately ire-p^-acticah-le, 
die coiitinoance of Charles on tlie throne and the establish- 
ment of a iirc^sbyterian church, she fell into a long course of 
disaster and ignominy, till she held the name of a free con- 
stitution at the will of a conqueror. Of the three most 
conspicuous among her nobility in this periinl, each died by 
the hand of the executioner ; but the resemblance is in 
nothing besides ; and the characters of Hamilton, Mon- 
trose, and Argyle are not less contrasted than the factions of 
which tliey were the leaders. Humbled and broken do^vn, 
the iieople looked to the re-esta!jlis1iment of Cliarles IL on 
the throne of his fathers, though brought about by the 
sternest miinstia- of CromwelFs tyranny, not only as the 
augury of })rosperous days, but as the obliteration of public 
dishonour- 

Tihey were miserably deceived in every hope. Tliirty in- 
famous years consummated the misfortunes and ^rynmnicni 
degradation of Scotland. Her factions have always 
been more sanguinary, her rulers more oppressive, 
her sense of justice and humanity less active, or at least 
shown less in public acts, tlian can be charged against 
England. The pai’liameiit of l66l, iirfluenced by wicked 
statesmen and lawyers, left far behind the royalist commons 
of London; and rescinded as null the entire acts of 1641, 
on the absurd pretext that tlie late king had passed them 
through force. Tlie Scots constitution fell back at once to a 
state little better than despotism. The lords of articles were 
revived, according to the same form of election as under 
Charles I. A few years afterwards tlie dul^e of Lauderdale 

Scots criminal law, to debar a prisoner but was not iJcrmittcJ to th/it,beisn^ 
from any defence inconsistent with the trucjlt did not warrant the cor.clnsiins of 
indictment ; that i.s, he might deny a fact, gnilt. Arnot, S54. 
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obtained the consent of parliament to an act, that whatever 
the king and council should order respecting all ecclesiastical 
matters, meetings, and persons, sliould have the force of law. 
A militia, or rather army, of 22,000 men, was established, 
to march wherever the council should appoint, and the 
honour and safety of the king require. Fines to the amount 
of 803OOGZ., an enormous sum in that kingdom, were im- 
posed on the covenanters. Tlie earl of Argyle brought to 
the scaffold by an outrageous sentence, his son sentenced 
to lose his life on such a construction of the ancient law 
against leasing-making as no man engaged in political affiiirs 
could be sure to escape, the worst system of constitutional 
laws administered by the worst men, left no alternative Init 
implicit obedience or desperate rc])ellion. 

The ])resl>ytt‘riau church of course fell by the act which 
annuHed tlie parliament wherein it had been established. 
Episcopacy revived, but not as it had once existed in Scot- 
land ; the jurisdiction of the bishops became unlimited ; the 
general assemblies, so dear to the people, were laid aside. 
The new prelates were odious as apostates, and soon gained 
a still more indelible title to |)oj)iilar liatred as persecutors. 
Three hundred and fifty of the presbyterian clergy (more 
than one third of the v/hole number) were ejected from their 
benefices.t Then began the preaching in conventicles, and 
the secession of the excited and exasperated multitude from 
the churches ; and then ensued the ecclesiastical commission 
with its inquisitorial vigilance, its fines and corporal penal- 
ties, and the free quarters of the soldiery, with all that can 
be implied in that word. Then came the fruitless insurrec- 
tion, and the fanatical assurance of success, and the certain 
discomfiture by a disciplined force, and the consternation of 
defeat, and the unbounded cruelties of the conqueror. And 
this went on with ])erpetual aggravation, or very rare inter- 
vals, through the reign of Charles ; the tyraiiii}^ of Lauder- 
dale far exceeding that of Middleton, as his own fell short of 

* Laing, iv. 20. Kirkton, p. 141. f Laing, iv. S2. Kirkton says fJOO. 
“Wlioso shall compare,” he says, “this P. 149. These were what were called 
set of bishops with the old bishops es- the young ministers, those who lind en- 
tabiished in the year 1612, shall find that tered the church since 16-19. They niiglit 
these were but a sort of pigmies com- have kept their cures by acknowiedguig 
pared with our new bishops,” the authority of bishops. ° 
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the duke of York’s. No part, I believe, of modern history 
for so long a period, can be compared for the wickedness 
of government to the Scots administration of this reign. In 
proportion as the laws grew more rigorous against the pres- 
byterian worship, its followers evinced more steadiness ; 
driven from their conventicles, they resorted sometimes by 
night to the fields, the woods, the mountains ; and, as the 
troops were continually employed to disperse them, they came 
with arms which they were often obliged to use ; and thus 
the hour, the place, the circumstance, deepened every impres- 
sion, and bound up their faith with indissoluble associations. 
The same causes produced a dark fanaticism, which- believed 
the revenge of its own wrongs to be the execution of divine 
justice ; and, as this acquired new strength by every .succes- 
sive aggravation of tyranny, it is literally possible that a 
continuance of the Stuart government might have led to 
something very like an extermination of the people in the 
western counties of Scotland. In the year I076 letters of 
intercommuning w^ere published ; a writ forbidding all per- 
sons to hold intercourse with the parties put under its ban, 
or to furnish them with any necessary of life on pain of 
being reputed guilty of the same crime. But seven years 
afterwards, when the Cameroiiian rebellion had assumed a 
dangerous character, a proclamation was issued against all 
who had ever harboured or communed with rebels ; courts 
were appointed to be held for their trial as traitors, which 
were to continue for the next three years. Those who ac- 
cepted the test, a declaration of passive obedience repugnant 
to the conscience of the presbyterians and imposed for that 
reason in I68I, were excused from these penalties ; and in 
this way they were eluded. 

The enormities of this detestable governinent are far too 
numerous, even in species, to be enumerated in this slight 
sketch ; and of course most instances of cruelty have 3iot 
been recorded. The privy-council was accustomed to extort 
confessions by torture ; that grim divan of bishops, lawyers, 
and peers sucking in the groans of each undaunted enthu- 
siast, in hope that some imperfect avowal might lead to the 
sacrifice of other victims, or at least warrant the execution of 
the present. It is said that the duke of York, whose con- 
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duct in Scotland tends to efince -tliose sentiments of pity and 
respect which other parts of his life might excite, used to 
assist himself on these occasions/^ One Mitchell having- 
been induced, by a promise that his life should be spared, 
to confess an attempt to assassinate Sharp the primate, was 
brought to trial some years afterwards ; when four lords of 
the council deposed on oath that no such assurance had been 
given him ; and Sharp insisted upon his execution. The 
veugeimce ultimately taken on this infamous apostate and 
|)e.“sec;Uor, though doubtless in violation of what is justly 
rc'ckoned an universal rule of morality, ought at least not to 
^veaken aiir abhorrence of the man himself. 

The test above mentioned Avas imposed by parliament in 
1081, and contained, among other tilings, an engagement 
iK^ver to attemjit any alteration of go\'e]'Mment in church or 
state. The earl of Argyle, son of him who Inul p('rished by 
an unjust sentence, and himself once before arlainted by ari« 
odier, tlioiigh at that time restored by the king, was still 
destined to illriStrato the house of Campbell by a second inar- 
tyrdom. He refused to subscribe the test without the reason- 
able explanation that he would not hind himself from at- 
tempting, ill his station, any improvement in church or state. 
This exposed him to an acciisatioii of lensing’-makiiig (the 
old mystery of iniquity in Scots law) and of treason. He 
iras found guilty tlirough tlie astonishing audacity of the 
crown lawyej*s and servility of the judges and jury. It is 
not perliaps certain that his immediate execution 'would have 
ensued ; but no man eA^er trusted seciirely to the mercies of 
the Stuarts, and Argyle escaped in disgTiise by the aid of hk 
daughter-in-law. The council proposed that this lady should 
he publicly whipped ; but there u'as an excess of atrocity in 
tlie Scots on the court side, ivhich no Englislnnaii could 
reach ; and tlie diilce of York felt as a gentleman upon sudi 
a sug'gestion.t The earl of Argyle was brought to the 
scaflFold a few years afterwards on this old sentence ; but 
after his unfortunate rebellion, which of course would have 
legally justified his execution. 

The Cameroniaiis, a party rendered wild and fanatical 

I Life of James II., j. 710. 
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tliroogli intolerable oppression, published a declaration, 
wherein, after renouncing their allegiance to Charles, and 
expressing their abhorrence of murder on the score of religion, 
they announced their determination of retuliati-ig, according 
to their power, on such privy-councillors, officers in com- 
rnaird, or others, as should continue to seek their blood. 
The fate of Sharp was thus before the eyes of all who 
emulated his crimes ; and in terror the council ordered, that 
whoever refused to disown this declaration on oath, should 
be put to death in the presence of two witnesses. Every 
csfficer, every soldier, was thus intrusted with the privilege of 
massacre ; the unarmed, the women and children, fell indis- 
criminately by the sword : and besides tlie distinct testimonies 
that remain of atrocious cruelty, there exist in that kingdoui 
a deep traditional horror, the record, as it ^vere, of that 
confused mass of crime and misery which has left no other 
niemorial/’^ 

A parliament summoned by James on his accession, with 
an intimation from the throne that they were assem- j,c3,.n of 
bled not only to express their own duty, but to set 
an example of compliance to England, gave, without the 
least opposition, the required proofs of loyalty. They ac- 
knowledged the king’s absolute power, declared their abhor- 
rence of any principle derogatory to it, professed an un- 
reserved obedience in all cases, bestowed a large revenue for 
life. They enhanced the penalties against sectaries ; a 
refusal to give evidence against traitors or other delinquents 
■\vas made equivalent to a conviction of the same offence ; it 
was capital to preach even in houses, or to hear preacJiers in 
tlie fields. The persecution raged with still greater fury in 
the first part of this reign. But the same repugnance of the 
episcopal party to the king’s schemes for his own religion, 
V Inch led to his remarkable change of policy in England, 
produced similar effects in Scotland, He liad iittenqited to 
obtain from parliament a repeal of the penal laws and the 
test j but, though an extreme servility or a general intimida- 
tion made the nobility acquiesce in his propositions, and two 
of the bishops were gained over, yet the commissioners 

Cloud of 'Witnesses, passim. l)e Kirkton. Laing. Scott’s notes in Tvlius- 
Poe’s Hist, of Cluirch of Scotland, trelsy of Scottish Border, 
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of shires and boroughs, who voting promiscuously in the 
liouse, had, when united, a maiority over riie peers, so firndy 
resisted every encroachment of popery, that it was necessary 
to try other methods than those of parliamentary enactment. 
After the dissolution the dispensing power was brought into 
play ; the privy council forbade the execution of the laws 
against the catholics; several of that religion were intro- 
duced to its board ; the royal boroughs were deprived of their 
privileges, the king assuming the nomination of their chief 
magistrates, so as to throw the elections wholly into the 
hands of the crown. A declaration of indulgence, emanat- 
ing from the king’s ahsoliite prerogative, relaxed the severity 
of the laws against preshyterian conventicles, and, annulling* 
the oath of su|)re!nacy and the test of 1681, substituted for 
tliem an oatli of allegiance, a(•kno^^’le(lg]iig his power to be 
unlimited. He promised, at the same time, that ^^he w^ould 
use no force nor ijivincible necessity against any man on 
account of his persuasion, or the protestant religion, nor 
\vould deprive the possessors of lands formerly belonging to 
the cliurch.” A very intelligible hint that the protestant 
religion ^vas to exist only by this gracious sufferance. 

The oppressed presbyterians gained some respite by this 
Involution indulgence, though instances of executions under tlie 
sanguinary statutes of the late reign are found as 
prtv^bytery. beginning' of 1688 . But the memory of 

their sufferings w'as indelible ; they accepted, but witl). no 
gratitude, the insidious mei'cy of a tyrant they abhorred. 
The Scots conspiracy ulth tlie prince of Orang'e went for- 
ward siniiiltaneously with that of Euglaiid; it included several 
of the council, from personal jealousy, dislike of the king’s 
proceedings as to religion, or anxiety to secure an indemnitv 
they had little deserved in the approaching crisis. The peojde 
rose in different parts; the Scots nobility and gentry in 
London presented an address to tlie prince of Orange, re- 
questing him to call a convention of the estates ; and this 
irregular summons was universally obeyed. 

The king was not without friends in this convention ; but 
the wliigs had from every cause a decided preponderance, 
England had led the way ; William was on his throne ; tlie 
royal government at home was wholly dissolved; and, after 



SC0TL.1ND.] FR03I HEXIIY VII. TO GEORGE IT. 493 

eiiumeratiiig in fifteen articles the breaches conimitted on 
the constitution, the estates came to a resolution : That 
James VIL, being a professed papist, did assume the royal 
power, and acted as king, without ever taking the oath 
required by law, and had, by the advice of evil and v icked 
councillors, invaded the fundamental constitution of the 
kingdom, and altered it from a legal limited monarchy to an 
arbitrary despotic power, and hath exerted the same to the 
subversion of the protestant religion, and the violation of the 
laws and liberties of the kingdom, whereby he hath forfaulted 
(forfeited) his right to the cro\vn, and the throne has become 
vacant/’ It was evident that the English vote of a con- 
structive abdication, liaving been partly grounded on the 
king’s fliglit, could not without still greater violence be 
applied to Scotland; and consequently the bolder denomina- 
tion of forfeiture was necessarily employed to express the 
penalty of his mis-government. There \vas, in fact, a very 
striking difference in the circumstances of the two kingdoms. 
In the one, there had been illegal acts and unjustifial)1e 
severities ; but it was, at first sight, no very strong case for 
national resistance, ^\dlieh stood rather on a calculation of 
expediencj?’ than an instinct of self-preserN’atioii or an impulse 
of indignant revenge. But in the other, it had been a 
tyranny? dark as that of the most barbarous ages ; despotism, 
wdiicli in England was scarcely in blossom, had borne its 
bitter and poisonous fruits : no w^ord of slighter import than 
forfeiture could be chosen to denote the national rejection of 
the Stuart line. 

A declaration and claim of rights was drawn np, as in 
England, together with the resolution that the crowui 
be tendered to William and Mary, and descend after- 
wards in conformity wdth the limitations enacted in the sister 
kingdom. This declaration excluded papists from the throne, 
and asserted the illegality of proclamations to dispense with 
statutes, of the inflicting capital punishment without jury, of 
imprisonment without special cause or delay of trial, of 
exacting enormous fines, of nominating the magistrates in 
boroughs and several other violent proceedings in the t^vo last 
reigns. These articles the convention challenged as their 
undoubted right, against which no declaration or precedent 
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oug'lit to operate. They reserved some other important 
grievances to be redressed in p.arliaim'nt. Upon this oc- 
casion, a noble fire of liberty shone forth to the honour of 
Scotland, amidst those scenes of tnrbnlont faction or servile 
corruption which the annals of her parliament so perpetually 
display. They seemed emulous iingmii freedom, and 
isroud to place their omi imperfect commoirwealth on as firm 

0:ie g’roat alteration in the state of vSrotlaud was almost 
juices.saii!}' iiivolved in the fall of the StiiUiVts- Their most 
conspicuons object had been the maintenance of tlie esiiscopi'l 
church; the line was drawn far more closely than in Eng- 
land ; in that churcli were the court’s friends, out of it were 
its opponents. Above all, the people were out of it, and in 
a revolution brouglit about by the people, their voicci could 
not be slighted. It was one of the articles accordingly in the 
declaro-tion of rights, that nrolary and precedence in ecclesias- 
tical office were re|)jgncinr. t:> ihe genius of a nation reformed 
by presbyters, and an unsupportable grievance nhidi ought 
to be abolished. William, there is reason to believe, had 
offered to preserve the bishops, in return for their t h:. 

the convention. But this, not more happily for ScoTirird 
tlian for himself and his successors, they refused to give. 
No compromise, or even acknowledged toleration, was practi- 
cable in that country between two exasperated factions ; but, 
if oppression was necessary, it was at least not on the 
majority that it ought to fall. But besides this, tliere was as 
(dear a case of forfeiture in the Scots euiscopal church as in 
the royal family of Stuart. The main controversy between 
the episcopal and presbyterian churches was one of historical 
inquiiTj not perhaps capable of decisive solution; it was at 
least one, as to which the bulk of mankind are absolutely 
incapable of forming a rational judgment for tliemselves. 
But, mingled up as it had always been, and most of all hi 
Scotland, with faction, with revolution, with power and 
emolument, with courage and devotioi}, and fear, and hate, 
and revenge, tliis dispute drew along with it tlie most glow- 
ing emotions of the heart, and the question became utterly 
out of the province of argument. It very possible that 
episcopacy might be of apostolical institution ; but for tliis 
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institution houses had been burned and fields laid wastO;, and 
the gospel had been preachi^l in wildernesses^ and its 
ministers had been shot in tlieir prayers, and husbands had 
been murdered before their wives, and virgins had been 
defiled, and many had died by the executioner, and by mas- 
sacre, and in imprisonment, and in exile and slaveiy, and 
women had been tied to stakes on the sea-shore till the tide 
rose to overflow' them, and some had been tortured and 
mutilated ; it was a religion of the boots and the thumb- 
screw, sv liicli a good mail must be very cool-blooded indeed 
if he (lid not hate and rgect from the hands which oilered it. 
For, after all, it is much more certain that the Supreme Being 
abhors cruelty and persecution, than that he has set up 
bishops to have a superiority over presbyters. 

It was however a serious problem at that time, whether 
the presbyteriaii church, so proud and stubborn as she had 
foimerly shown herself, could be brought under a necessary 
subordination to the civil magistrate, and wdiether the more 
fanatical part of it, whom Ca.rgill and Cameron had led on, 
^vould fall again into the ranks of social life. But liere ex- 
jierience victoriously confuted these plausible apprehensions. 
It was soon perceived that the insanity of fanaticism subsides 
of itself, unless purposely lieigditciUMl by persecution. The 
fiercer spirit of the sectaries was allayed by degrees ; and, 
though vestiges of it may probably still be percxiptible by 
observers, it has never, in a political sense, led to dangerous 
eflects. Tlie church of Scotland, in her general assemblies, 
pi-eserves the forms, and afiects tlie language, of the six teen tli 
centary ; but the Erastianism, against which she inveighs, 
secretly controls and paralyses her vaunted liberties ; and 
she cannot but aclviiowledge tliat the supremacy of tlie legis- 
lature is lilv0 the ccdlar of tlie watch-dog, the price of food 
and shelter, and the conditiou iijioii wiiich alone a religious 
society can be endowed and established by any prudent com- 
monwealth.'^* The judicious admixture of laymen in these 

^ The practice- observed in .s’amirioniiig Christ, the head of tiie ciuireh; and, bv 
or dissolving the great n.ational assembly the same authority, ap})oints another to 
ol' the cljuvch of Scotland, v/hich, accord- meet on a certain day of the ensuing year, 
i ng to the presby terian theory, can only be The lord high commissioner then dissolves 
done by its own authority, is rather ainus- the assembly in the name of tlie king, 
ing: I'he moderator dissolves the as- and appoints another to meet on the same 

sembly in. the name of the Lord Jesus da}^” Ariiot’s Hist, of Edinburgh, p. 2G9. 
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assemblies, and, in a far greater degree, the perpetual inter- 
course with England, which has put an end to every thing 
like sectarian bigotry, and even exclusive communion, in the 
higher and middling classes, are the principal causes of that 
remarkable moderation which for many years has characterized 
the successors of Knox and Melville. [1827.3 

The convention of estates was turned by an act of its own 
into a parliament, and continued to sit during the king’s 
reign. This, which w^as rather contrary to the spirit of a 
representative government than to the Scots constitution, 
might be jiistilied by the very unqiiiet state of the kingdom 
and the intrigues of the Jacobites. Many excellent statutes 
were enacted in this parliament, besides the provisions in- 
cluded in the declaration of rights ; t\venty-six members were 
added to the representation of the counties, the tyrannous acts 
of the two last reigns were repealed, the unjust attainders 
were reversed, the lords of articles were abolished. After 
some years, an act was obtained against wrongous imprison- 
ment, still more effectual perhaps in some respects than that 
of the habeas corpus in England. The prisoner is to he re- 
leased on bail within twenty-four hours on application to a 
judge, unless committed on a capital charge ; and in tliat 
case must be brought to trial within sixty days. A judge 
refusing' to give full effect to the act is declared incapable of 
public trust. 

NotVvdthstanding these great improvements in the consti- 
tution, and the cessation of religious tyranny, the Scots are 
not accustomed to look back on the reign of ^Ir illiam wdth 
much complacency. The reg'eneration was far from perfect ; 
the court of session continued to be corrupt and partial ; 
severe and illegal proceedings might sometimes be imputed 
to the council ; and in one lamentable instance, the massacre 
of the Macdonalds in GleiK^oe, the deliberate crime of some 
statesmen tarnished not slightly the bright fame of their 
deceived master : though it was not for the adherents of the 
house of Stuart, under \^'hom so many deeds of more exten- 
sive slaughter had been perpetrated, to fill Europe with their 
invectives against this military execution.'^ The episcopal 

* The king’s instructions by no means its circumstances of cruelty, but they con- 
warrant the execution, especially with all tain one unfortunate sentence: “If 
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clergy? driven out injuriously by the populace frrfU! tlieir liv* 
iiigs, vcere permitted after a certain time to hold them again 
in some instances under certain conditions ; but Williaii.:, 
perhaps almost the only consistent friend of toleration in 
his kingdoms? at least among public men? lost by this 
indulgence the aiTection of one juirty? \vithout in the slightest 
degree conciliating the other.^ The true cause? however? of 
the prevalent disafiectioii at this period was the condition of 
Scotland? an ancient? indci-endeiit kingdom? inhabited by a 


proud? high-s])irited people? : 
which they had long regarded 

Macjuiin [sic], of Glencoe, and that tribe 
can be well separated from the rest, it 
^vill be a proper vindication of the public 
jn-rlce r.j e.\r:ip;jivi !).;;( seat of thieves.” 
Tiiis w.i-' vvi’inoii, \i U tq be rcrncinhorcd, 
'ivhiie th.cy M’cre exposed to tlie peiiahies 
ot tile law foi* the rebellion. But the 
massacre would never have been per- 
petrated, if lord Breadalbane and the 
master of Stair, two of the worst men in 
Scotland, had not'used the foulest arts to 
eifect it. It is an apjiarently trreat re- 
proach to the government of Willunn, 
that they escaped with impunity ; but 
political necessity bears down justice and 
honour. Laing, iv. 246. Carstares’ State 
Papers. 

^ Those who took the oaths were 
allowed to continue in their ciiurches 
without compliance witli the preshy terian 
discipline, and many more who not only 
refused the oaths but prayed openly for 
James and his family. Carstares, p. 40. 
But ill 1693 an act for settling tlie peace 
and quiet of the church ordains, tiiat no 
person be admitted or continued to be a 
minister or preacher unless he liave taken 
the oath of allegiance, and subscribed the 
assurance that he held the king to be 
de facto ot de jure, and also the confession 
of faith ; and that he owns and acknow- 
ledges presby terian church -government to 
be the only government of this church, 
and that he will submit tiiereto and con- 
cur therewith, and will never endeavour, 
directly or indirectly, the prejudice or 
subversion thereof. Id. 715. Laing, Iv. 
255. ^ 

This act seems not to have been strictly 
insisted upon ; and the episcopal clergy, 
VOL. TL K 


relatively to another kingdom? 
^vitli enmity? still with jealousy; 

though their advocates did not forget to 
raise a cry of persecution, which was 
believed in England, are said to have 
been treated with singular favour. De Foe 
challenges them to show any one minister 
that ever was deposed for not acknow- 
ledging the church, if at the same time 
he offered to acknowledge the govern- 
ment and take the oaths ; and says they 
have been often challenged on this head. 
Hist, of Church of .Seoiland, p. 319. In 
fact, a statute was passed in 1695, which 
confirmed all ministers who would qualify 
themselves by taking the oaths ; and no 
less than 116 (according to Laing', iv. 
259.) did so continue: nay, De Foe 
reckons 165 at the time of llic union. 
P. 320. 

The rigid presbyterians inveighed against 
any toleration, as much as tliey did ag-ainst 
tl.'c king’sauthorilY over their own clinrch. 
But the government ]jaid little attention 
to their bigotry: besides the above- 
mentioned episcopal clergymen, those 
who seceded from tlie cliurch, tliough 
universally Jacobites, and most danger- 
ously so, were indulged witli meeting- 
houses in all towns ; and by an act of the 
queen, iO Anne, c. .7., obtained a full to- 
leration, on condition of praying for the 
royal family, with which they never com- 
plied. It was thought necessary to put 
them under some fresh restrictions in 
174S, their zeal for the Pretender being 
notoriousanduniversal, byan act 21 Geo. 
2, c. 34. : which has very properly been 
repealed after tlie motive for it had 
wholly ceased, and even, at first was not 
reconcilable with the general principles of 
religious liberty. 

K 
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but to which, in despite of their tlieoretical equality, they were 
kept in subordination by an iiisurniotiiitable necessity. The 
union of the two crowns had withdra.wn their sovereign and 
his court j yet their government had been national, and on 
the whole with no great intermixture of English influence. 
Many reasons Imwever might be given for a more com- 
plete incorporation, which had been the favoui-ite project of 
James L, and was discussed, at least on the part of Scotland, 
by comniissioners appointed in I 67 O. That treaty failed of 
making any progress ; the terms proposed being such as the 
English parliament would never have accepted. At the 
revolution a similar plan was just hinted, and abandoned. 
Meanwhile, tlie new character that the English government 
had assumed reiuhn’ed it more difficult to preserve the actual 
connexion. A king c>f both countries, ^.especially by origin 
more allied to the weaker, might maintain some impartiality 
ill liis bcluivioar towards each of them. But, if they w’-ere 
to be ruled, in effect, nearly as two republics ; that is, if the 
power of their parliaments should be so much enhanced as 
ultiiiiately to determine the principal measures of state (which 
wiLS at least the case in England), no one who saw their 
mutual jealousy, rising on one side to the highest exasper- 
ation, could fail to anticipate that some great revolution must 
be at hand ; and that an union, neither federal nor legislative, 
but possessing every inconvenience of both, could not long be 
endured. The weii-known business of the Darien company 
must lia\'e undeceived every rational man who dreamed of 
ally alternative but incorporation oi’ separation. The Scots 
parliament took care to bring on the crisis by the act of 
security in 17'04. It was enacted that, on the queen’s death 
without issue, the estates should meet to name a successor of 
the royal line, and a protestant; hut that this should not be 
the same person who would succeed to the crown of England, 
unless during her majesty’s reign conditions should be esta- 
blished to secure from English influence the honour and 
independence of the kingdom, the autliority of parliament, 
the religion, trade, and liberty of the nation. This was 
explained to mean a free intercourse with the plantations, 
and the benefits of the navigation act. The prerogative of 
declaring peace and war was to be subjected for ever to the 
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approbati;)ii of parliament, lest at any future time tliese con- 
ditions should be revoked. 

Those who obtained the act of security were partly of the 
Jacobite faction, who saw in it the hope of restoring . 
at least Scotland to the banished heir ; partly of a 
very different description, whigs in prii-ci])le, and determined 
enemies of the Pretender, but atradied to their country, 
jealous of the English court, and determined to settle a legis- 
lative union on such terms as became an iiideperKlent state. 
Such an union was now seen in England to be in- ^ ^ 
dispensable ; the treaty was soon afterwards begun, 
and, after a long discussion of the terms between the com- 
missioners of both kingdoms, the incorporation took effect 
on the 1st of May, I 7 O 7 . It is provided by the articles of 
this treaty, confirmed by the parliaments, that the succession 
of the united kingdom shall remain to the princess Sophia, 
and the heirs of her body, being protestants ; that all privi- 
leges of trade shall belong equally to both nations ; that 
there shall be one great seal, and the same coin, weights, 
and measures ; that the episcopal and presbyterian churches 
of England and Scotland shall be for ever established, as 
essential and fimdamental parts of the union ; that the united 
kingdom shall be represented bj^ one and the same parliament, 
to be called the parliament of Great Britain ; that the num- 
ber of peers for Scotland shall be sixteen, to be elected for 
every parliament by the whole body, and the number of re- 
presentatives of the commons forty-five, two thirds of whom 
to be chosen by the counties, and one third by the boroughs ; 
that the crown be restrained from creating any new peers of 
Scotland ; that botli parts of the united kingdom shall he 
subject to the same duties of excise, and the same customs 
on export and import ; but that, when England raises two 
millions by a land-tax, 48,000/. shall be raised in Scotland, 
and in like proportion. 

It has not been unusual for Scotsmen, even in modern 
times, while they cannot but acknowledge tlie expediency of 
an union, and the blessings which they have reaped from it, 
to speak of its conditions as less favourable than their ances- 
tors ought to have claimed. For this however there does 
not seem much reason. The ratio of po})u]ation would in- 

’ K K 2 



500 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XVIL 

deed have given Scotland about one eighth of the legislative 
body, instead of something less than one twelfth; but no 
government except the merest democracy is settled on the 
sole basis of numbers ; and if the comparison of wealth and 
of public contributions was to be admitted, it may be thought 
that a country, which stipulated for itself to pay less than one 
fortieth of direct taxation, was not entitled to a much greater 
share of the representation than it obtained. Combining the 
two ratios of population and property, there seems little 
objection to this part of the union ; and in general it may be 
observed of the articles of that treaty, wdiat often occurs 
with compacts intended to oblige future ages, that they have 
rather tended to throw’ obstacles in the way of reformations 
for the substantial benefit of Scotland, than to protect her 
against encroachment and usurpation. 

Tins however could not be securely anticipated in the reign 
of Anne ; and, no doubt, the measure u’as an experiment of 
such hazard that every lover of his country must have con- 
sented in trembling, or revolted from it ^vith disgust. No 
past experience of history was hivourable to the absorption 
of a lesser state (at least where the government partook so 
much of the republican form) in one of superior power and 
ancient rivalry. The representation of Scotland in the united 
legislature was too feeble to give any thing like security 
against tbe English prejudices and animosities, if they should 
continue or re^’ive. Tlie church was exposed to the most 
appai'eiit perils, brought thus vriiliin the power of a legis- 
lature so frequently influenced by one ^vhich held iier not as a 
sistei’j l)ut ratlier a bastard usurper of a sister^s inheritance ; 
and, tliough her permanence was g-uaranteed by the treaty, 
yet it was hard to say how far the legal competence of par- 
liament miglit hereafter be deemed to extend, or at least how 
far she might be abridged of her privileges, and impaired in 
her dignity.'^ If very few of these mischiefs have resulted 

* Arclibishop Tenison said, in the de- Caistares, 139 . This sortof langnoge was 
bates on the union, he thought the nar- encouraging ; but the exclusive doctrine, 
row notions of all churches had been or jus divinum, was sure to retain many 
their ruin, and that he believed the advocates, and has always done so. Imr- 
church of Scotland to be as true a pro- tunately for Great Britain, it has not had 
testant church as the church of England, the slightest eflbct on the laity in modern 
though he could not say it was as perfect, times, [ 1 827.] 
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from the union, it has doubtless been owing to the prudence 
of our government, and chiefly to the general sense of right, 
and the diminution both of national and religious bigotry 
during the last century. But it is always to be kept in mind, 
as the best justification of those who came into so great a 
sacrifice of natural patriotism, that they gave up no excellent 
form of polity? that the Scots constitution had never pro- 
duced the people^s happiness, that their parliament was bad 
in its composition, and in practice little else than a factious 
and venal aristocracy ; tl-a-: ilu^y had before them the alter- 
natives of rheir present cjujdition, with the prospect of un- 
ceasing discoTiteiU, half suppressed by unceasing corruption, 
or of a more honourable, but very precarious, separation of 
the two kingdoms, the rene^val of national wars and border- 
feuds, at a cost the poorer of the two could never endure, 
and at a hazard of ultimate conquest, which, with all her 
pride and bravery, the experieiice of the last generation had 
shown to be no impossible term of the contest. 

The union closes the story of the Scots constitution. From 
its own nature, not more than from the gross prostitution 
with which a majority had sold themselves to the surrender 
of their own legislative existence, it was long odious to both 
parties in Scotland. An attempt to dissolve it by the autho- 
rity of the united parliament itself was made in a very few 
years, and not very decently supported by the wliigs against 
the queen’s last ministry. But, after the accession of the 
house of Hanover, the jacobite party displayed such strength 
in Scotland, tliat to maintain the union was evidently indis- 
pensable for the reigning* family. That party comprised a 
large proportion of the superior classes, and nearly the whole 
of the episcopal church, \^diich, though fallen, was for some 
years considerable in numbers. The national prejudices ran 
in favour of their ancient stock of khigs, conspiring with the 
sentiment of dishonour attached to the union itself, and jea- 
lousy of some innovations Avhich a legislature they were un- 
willing to recog'iiise thought fit to introduce. It is 
certain that jacobitisrn, in England little more, after aediueof 
the reign of George I., than an empty word, the 
vehicle of indefinite dissatisfaction in those who were never 
ready to encounter peril or sacrifice advantage for its affected 

rr J? 
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principle^ subsisted in Scotland as a vivid emotion of loyalty, 
a generous promptitude to act or suffer in its cause ; and, 
even when all hope was extinct, clung to the recollections of 
file past, long after the very name was only known by tradi- 
tion, and every feeling connected with it had been wholly 
effaced to the south of the Tweed. It is believed that some 
persons in that country kept up an intercourse with Charles 
Edward as their sovereign till his decease in 1787* They 
had given, forty years before, abundant testimonies of their 
activity to serve him. That rebellion is, in more respects 
than one, disgraceful to the British g'overnment ; but it 
furnished an opportunity for a wise measure to prevent its 
recurrence, and to break down in some degree the aristo- 
cratical ascendancy, by abolishing the hereditary jurisdictions 
which, according to the genius of the feudal system, were 
exercised by territorial proprietors under royal charter or 
prescription. 
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CHAPTER XVIIL 

ON THE CONSTITUTION OF IRELAND. 


A jzcietit Slate of Ireland — Its Kingdoms and Chieftainships — Law of Tanisi?n/ 
and Gavel-kind — Rude State of Society — Invasion of licnry II. — Acqui- 
sitions of Knglisk JBarons — Forms of MngUsh Constitution established — 
clusio-! (fnalire Lush from them- — X)'gi i:erncy <f English Settlers — Parlia- 
7nent <f Ireland — Eisordevly State vi‘rltc Island — The Irish regain Pa?! of 
their 'IVrrd'h'it.s — English Latu vo r-he-d to the Pale — Foynmg^s Laia — 
Royal xiutho7'ity 7'evwes under Henry Cl If. — Resistastce of Irish to Act of 
Supremacy — Protestant Church established by Elizabeth — Effects of this 
Measure — Rebellions of her Reign — Opposition in Parliament — Arbitrary 
Proceedings of Sir Henry Sidney — James I, — Laws against Catholics en- 
forced — English Law estahUshed throughout Ireland — ScUlameuls of English 
in Aiimster, Ulster^ a?id other Paris — Injustice attendmg them — Constitidkni 
of Irish Parliament — Charles I. promises G?'aces to the Msh — Does not 
confirm them — Admlnistratmi of Straffoi'd — Rehellion o/* 164?i — Sithjugalio?i 
of liisk by Croinwell — Resioralion of Charles II, — Act of Settleinent — • 
Hopes of Catholics under Charles and James — War of JG89, and final Re- 
duction of Ireland — Penal Laws against Catholics — Dependence of Irish on 
English Parliament — Growth of a patriotic Paidy in 1753. 


The antiquities of Irish history, imperfectly recorded, and 
rendered, more o]>scure by controversy, seem hardly 
to beloiifif to our present subiect. But the political kale ol 

^ ^ IreJaiid 

order or state of society among that people at the 
period of Henry II.’s invasion must be distinctly apprehended 
and kept in inindj before we can pass a judgment upon, or 
even understand, the course of succeeding events, and the 
policy of the English government in relation to that island. 

It can hardly be necessary to mention (tlie idle traditions 
of a derivation from Spain having long* been exploded) that 
tlie Irish are descended from one of those Celtic tribes which 
occupied Gaul and Britain some centuries before the Christian 
era. Their language, however, is so far dissimilcvr from that 
spoken in Wales, though evidently of the same root, as to 
render it probable that the emigration, whether from this 
island or from Armorica, was in a remote age ; while its close 
resemblance to that of the Scottish Highlanders, which hardly 
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can he called another dirilectj as unequivocally demonstrates a 
nearer affinity of the two nations. It seems to be generally 
believed, thongli the antiquaries are far from unanimous, that 
the Irish are parent tribe, and planted their colony in 
Scotland since the of our era. 

About the end of the eighth century, some of those swarms 
of ScaiKlinaviaii (leswiut nhich were poured out in such un- 
ceasing and irresistible multitudes on France and Britain, 
began to settle on the coasts of Ireland, These colonists 
were known by the name of Ostjuej!, or men fi'om the east, 
as in France they were called Normans from their nortlieru 
origiri. Tliey occupied the sea-coast from Antrim easterly 
round to Limerick ; and by them the principal cities of Ire- 
land were built. They waged war for some time against the 
a}>original Irish in the interior ; but, tliough better acquainted 
with the arts of civilized life, their inferiority in ijumbers 
caused them to fail at length in this contention ; and the 
piratical invasions from their brethren in Norway becoming 
less frequent in the eleventh and twelfth centuries, they had 
fallen into a state of dependence on the native princes. 

The island was divided into five provincial kingdoms, 
Leinster, Munster, Ulster, Connaught, and Meath ; 

Its khiffdorns n x • I*”!* 

aiKicincf. one 01 whose sovereigns was chosen king or Ireland 
in some general meeting, probab]}^" of the nobility or 
smaller cliieftains and of the '.‘-relatos. But there secuns to 

i 

be no clear tiudition as to t!ie cliaracter of this national 
assembly, though some maintain it to have been triennially 
lield. Tlic rnoiiarch of the island had tributes from the in- 
ferior kings, and a certain supremacy, especially in the 
defence of the country against invasion ; but the constitution 
was of a federal nature, and each was iiulependent in ruling 
his people, or in making war on his neighbours. Below 
the kings ^vere the cliieftains of different septs or families, 
perhaps in one or two degrees of subordination, bearing a 
relation, which may be loosely called feudal, to each other 
and to the crown. ^ 

These chieftainships, and perhaps even the kingdoms them- 

Sir James Ware’s Antiquities of Ireland. Leland’s Hist, of Ireland; Intro- 
duction, Ledwich’s Dissertations. 
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selves, thoiigli not partible, followed a very difFereiit rule of 
succession from that of primogeniture. They were of 
subject to the law of tanistry, of which the ni’inclple 
is defined to be, that the demesne lands and dignity of chief- 
tainship descended to the eldest and most worthy of the same 
blood y these epithets not being used, we may suppose, 
synonymously, but in order to indicate that the preference 
given to seniority was to be controlled by a due regard to 
desert. No better mode, it is evident, of providing for a 
perpetual supply of those civil quarrels, in which the Irish 
are supposed to place so much of their enjoyment, could have 
been devised. Yet, as these grew sometimes a little too 
frequent, it was not unusual to elect a tanist, or reversioiiai'y 
successor, in the lifetime of the reigning chief, as has been 
the practice of more civilized nations. An infant was never 
allowed to hold the sceptre of an Irish kingdom, but was 
necessarily postponed to his uncle or other kinsman of mature 
age ; as was the case also in England, even after the consoli- 
dation of the Anglo-Saxon monarchy.’^ 

The land-owners, who did not belong to the noble class, 
bore the same name as their chieftain, and were 
presamed to be of the same lineage. But they held 
their estates by a very different and an extraordinary tenure, 
that of Irish gavel-kind. On the decease of a proprietor, 
instead of an equal partition among* his children, as in the 
gavel-kind of English law, the chief of the sept, according 
to tlie generall}^ received explanation, made, or was entitled 
to make, a fresh division of all the lands within Ins district ; 
allotting to the heirs of the deceased a portion of the integral 
territory along with tlie other members of the tribe. It seems 
impossible to conceive that these partitions wei'e renewed on 
every death of one of the sept. But they are asserted to have 
at least taken place so fi’equently as to produce a continual 
change of possession. The policy of this custom doubtless 
sprung from too jealous a solicitude as to the excessive in- 
equality of w^ealth, and from, the habit of looking on the tribe 

* lid. Auct.; also Davis’s Reports, 29., poem, TuaOt 'S,GavThv, was cliief justice 
and his “Discovery of the true Causes of Ireland under James I. The tract just 
why Ireland was never entirely subdued quoted is well known as a concise and 
till his Majesty’s happy Reign,” 1 69. Sir luminous exposition of the history of that 
John Davis, author of the philosophical country from the English invasion. 
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as one family of occupants, not wholly divested of its original 
right by the necessary allotment of lands to particular culti- 
vators. It bore some degree of analogy to the institution of 
the year of jubilee in the Mosaic code, and, what may be 
thought more immediate, was almost exactly similar to the 
rule of succession which is laid down in the ancient laws of 
Wales. ^ 

In the territories of each sept, judges called Brehons, and 
Hudc state taken out of certain families, sat with primeval sim- 
ofsocicty. upon turfen benches in some conspicuous 

situation, to determine controversies. Their usages are 
almost wholly unknown ; for what have been published as 
fragments of the Brehon law seem open to great suspicion 
of having at least been interpolated, t It is notorious that, 
according to the custom of many states in the infancy of 
civilisation, the Irish admitted the composition or fine for 
murder, instead of capital punishment 5 and this was divided, 
as in other countries, between the kindred of the slain and 
the judge. 

In the twelfth century it is evident that the Irish nation 


* Ware. Leland. Ledwich. Davis’s 
Discovery, ibid. Reports, 49. It is re- 
markable that Davis seems to have been 
awiii'd oF an analogy between the custom 
of Ireland and Wales, and yet that he only 
quotes the statute of Rutland, 12 Edw. I., 
which by itself does not prove it. It 
is however proved, if I understand the 
passage, by one of the Leges Wallkc, pub- 
lished by Wotton, p, 139. A gavel or 
partition was made on the death of every 
member of a family for three generations, 
after which none could be enforced. But 
these parceners wore to be all in the same 
degree ; so that nephews could not compel 
their uncle to a partition, but must wait 
till his death, when they were to be put 
on an equality with their cousins ; and 
this, I suppose, is meant by the expres- 
sion in the statute of Rutland, “quod 
hecreditates remaneant partibiles inter 
conswdles haredes. ” 

*j' Leland seems to favour the authen- 
ticity of the supposed Brehon laws pub- 
lished by Vallancey. Introduction, 29. 
The style is said to be very distinguish- 
able from the Irish of the twelfth or 
thirteenth century, and the laws them- 


selves to have no allusion to the settle- 
ment of foreigners in Ireland, or to coined 
money ; whence some ascribe them to the 
eighth century. On the other liand, 
Ledwich proves that some parts must be 
later than the tenth century. Disserta- 
tions, i. 270. And oihers hold thorn to 
be not older than the thirteenth. Camp- 
bell’s Historical Sketch of Ireland, 41. 
It is also maintained that they are very 
unfaitlifully translated. But, when we 
findthe Anglo-Saxonand Norman usages, 
relief, aid, wardship, trial by jury (and 
that unanimous), and a sort of correspon- 
dence in the ranks of society with those 
of England (which all we read elsewliere 
of the ancient Irish seems to contradict), 
it is impossible to resist the suspicion tliat 
they are either extremely interpolated, or 
were compiled in a late age, and among 
some of the septs who had most inter- 
course with the English. We know that 
the degenerate colonists, such as the earls 
of Desmond, adopted the Brehon law iix 
their territories ; but this would probably 
be with .some admixture of that to which 
they had been used. 
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had made far less progress in the road of improvement than 
any other of Europe in circumstances of climate and position 
so little unfavourable. They had no arts that deserve the 
iiamej nor any commerce ; their best line of sea-coast being 
occupied by the Norwegians. They had no fortified towns, 
nor any houses or castles of stone ; the first having been 
erected at Tuam a very few years before the invasion of 
Henry.* Their conversion to Christianity indeed, and the 
multitude of cathedral and conventual churches erected 
throughout the island, had been the cause, and probably the 
sole cause, of the rise of some cities, or villages with that 
name, such as Armagh, Cashel, and Trim. But neither the 
chiefs nor the people loved to be confined witliin their pre- 
cincts, and chose rather to dwell in scattered cabins amidst 
the free solitude of bogs and mountains, t As we might 
expect, their qualities were such as belong to man by his 
original nature, and which he displays in all parts of the 
globe wliere the state of society is inartificial : they were 
gay, generous, hospitable, ardent in attachment and hate, 
credulous of falsehood, prone to anger and violence, generally 
crafty and cruel. With these very general attributes of a bar- 
barous people, tlie Irish character was distinguished by a pe- 
culiar vivacity of imagination, an enthusiasm and impetuosity 
of passion, and a more than ordinary bias towards a submis- 
sive and superstitious spirit in religion. 

This spirit may justly he traced in a great measure to the 
virtues and piety of the early preachers of the gospel in that 
country. Their influence, though at this remote age, and 
with our imperfect knoudedge, it may hardly be distiuguish- 

^ “ The first pile of lime and stone 140. ; and the book called Grose’s An- 
ibat ever was in Ireland was the castle of tiquitics of Ireland, also M-rittcn by Led- 
Tuain, built in 1 161 by Roderic O’Con- wich. Files of stone without mortar 
nor, the monarch.” Introduction to Cox’s are not included in Cox’s expression. 
History of Ireland. I do not find that In fact, the Irish had very few stone 
any later writer controverts this, so far as horses, or even regular villages and 
the aboriginal Irish are concerned; but towns, before the time of James I. 
doubtless the Norwegian Ostmen had Davis, 170. 

stone churches, and it used to bethought f [“ I dare boldly say, that never any 
that some at least of the famous round particular person, from the conquest till 
towers so common in Ireland were the reign of James I., did build any 
erected by them, though several anti- stone or brick house for his private 
quaries have lately contended for a much habitation, but such as have lately ob- 
earlier origin of these mysterious struc- tained estates according to the course of 
tures. See Ledwich’s Dissertations, vii. the law of England.” Davis. — 1845.] 
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able amidst the licentiousness and ferocity of a rude people, 
\ras necessarily directed to counteract those vices, and cannot 
have foiled to mitigate and compensate their evil. In the 
seventli and eighth centuries, while a total ignorance seemed 
to overspread the face of Eiirope, the monasteries and schools 
of Ireland preserved, in the ])est manner they could, such 
leariiing as had survived the revolutions of the Roman world. 
But the learning of monasteries had never much efficacy in 
dispelling the ignorance of the laity ; and indeed, even in 
tliem, it had decayed long before the twelfth century. The 
clergy were respected and numerous, the bishops alone 
amounting at one time to no less than three hundred'^ ; and 
it has been maintained by our most leai'ned wTiters, that tliey 
were wholly independent of the see of Rome till, a little before 
tlie English invasion, one of their primates thought fit to 
solicit the pall from thence on his consecration, according to 
the discijdine long practised in other western churches. 

It will be readily perceived that the government of Ireland 
must have been almost entirely aristocratical, and, though not 
strictly feudal, not very unlike that of the feudal confederacies 
in France during the ninth and tenth centuries. It was per- 
haps still more oppressive. The ancient condition of the 
common people of Ireland, says sir James Ware, was very 
little different from slavery. + Unless we believe this con- 
dition to have been greatly deteriorated, under the rule of 
their native chieftains after the English settlement, for which 
there seems no good reason, we must give little credit to the 
fanciful pictures of prosperity and happiness in that period of 
aboriginal independence, which the Irish, in their discontent 
with later times, have been apt to draw. They had, no doubt, 
like all other nations, good and wise princes, as well as tyrants 
and usurpers. But we find by their annals that, out of two 
hundred ancient kings, of whom some brief memorials are 
recorded, not more than thirty came to a natural death 
while, for the later period, the oppression of the Irish chief- 
tains, and of those degenerate English who trod in their steps, 
and emulated the vices they should have restrained, is the one 
constant theme of history. Their exactions kept the peasants 

* Ledwich, i. S9S. | Ledwich, i. £60, 

f Antiquities of Ireland, ii. 76. 
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in hopeless poverty, their tyranny in perpetual fear. The 
chief claimed a right of taking from his tenants provisions 
for his own use at discretion, or of sojourning in their houses. 
This was called coshery, and is somewhat analogous to the 
royal prerogative of purveyance. A still more terrible 
oppression was the quartering of the lords’ soldiers on the 
people, sometimes mitigated by a composition, called by the 
Irish bonaght.* For the perpetual warfiiire of these petty 
chieftains had given rise to the employment of mercenary 
troops, partly natives, partly from Scotland, known by the 
uncouth names of Kerns and Gallowglasses, who proved the 
scourge of Ireland down to its final subjugation hy Elizjibeth. 

This unusually backward condition of society furnished 
t)ut an inauspicious presage for the future. Yet we may be 
led by the analogy of oilier countries to think it probable 
that, if Ireland had not tempted the cupidity of her neighbours, 
there would have arisen in the course of time some Egbert 
or Harold Harfeger to consolidate the provincial kingdoms 
into one iierc^ditary monarchy ; which, by the adoption of 
better laws, the increase of commerce, and a frequent inter- 
course with the chief courts of Europe, might have taken as 
respectable a station as that of Scotland in the commonwealth 
of Christendom. If the two islands had afterwards become 
incorporated through intermarriage of their sovereigns, as 
would very likely liave taken place, it might have been on 
such conditions of equality as Ireland, till lately, has never 
known; and certainly 'without that long tragedy of crime and 
misfortune wliich lier annals unfold. 

The reduction of Ireland, at least in name, under tlie 
dominion of Henry 11. was not achieved by his own invasion of 
efforts. He had little share in it, beyond receiving 
the homage of Irish princes, and granting charters to his 
English nohilit)^ Stronghow, Lacy, Fitz- Stephen, were the 
real conquerors, tlirough whom alone any portion of Irish 
territory was gained by arms or treaty ; and, as they began 
the enterprise without the king', they carried it on also for 
themselves, deeming their swords a better security than his 
charters. This ought to be kept in mind, as revealing the 


* Ware, ii. 74. Davis's Discovery, 174. Spenser’s State of Ireland, 390. 
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secret of the English government over Ireland, and fur- 
nishing a justification for what has the appearance of a 
negligent abandonment of its authority. The few 
barons, and other adventurers^ who, by dint of 
forces hired by themselves, and, in some instances, 
by conventions with the Irish, settled their armed colonies in 
the island, thought they had done much for Henry II. in 
causing his name to be acknowledged, his administration to 
be established in Dublin, and in holding their lands by his 
grant. They claimed in thei]* tiiri'!, according to the practice 
of all nations and tlie principles of equity, that those who had 
borne the heat of the battle should enjoy the spoil without 
molestation. Hence, the enormous grants of Henry and his 
successors, thougli so often censured for im])olicy, were 
probably what they could not have retained in their own 
hands ; and, though not perhaps absolutely sti|ni]ate(l as the 
price of titular sovereignty, were soinethiiig very ]ike it.* 
But what is to be censured, and what at all hazards they 
were bound to refuse, was the violation of their faith to the 
Irish prii]C(\s, in sharing among these insatiable barons their 
ancient territories; which, setting aside the wrong of the 
first invasion, were protected by their homage and submission, 
and sometimes by positive conventions. The vdiole island, 
in fact, with the exception of the county of Dublin and the 
maritime towns, was divided, before the end of the thii'teenth 
century, and most of it in the twelfth, among ten Englisli 
families : earl Strongbow, who had some colour of here- 
ditary title, according to our notions of law, by his marriage 
with the daughter of Dermot, king' of Leinster, obtaining a 
grant of that province ; Lacy acquiring Meath, which was 
not reckoned a part of Leinster, in the same manner ; the 
whole of Ulster being given to de Courcy ; the whole of 
Connaught to de Burgh ; and the rest to six others. These, 
it must be understood, they were to hold in a sort of feudal 
suzerainty, parcelling them among their tenants of English 
race, and expelling the natives, or driving them into the 
worst parts of the country by an incessant warfare. 

The Irish chieftains, though compelled to show some 


* Davis,. 1 SS. 
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exterior signs of submission to Henry, never thought of re- 
nouncing their own authority, or the customs of their of 
forefathers ; nor did he pretend to interfere with the 
government of their septs, content with their pro- 
mise of homage and tribute, neither of which were afterwards 
paid. But in those parts of Ireland which he reckoned his 
own, it was his aim to establish the English laws, to render 
the lesser island, as it were, a counterpart in all ks civil con- 
stitution, and mirror of the greater. The colony from Eng- 
land was already not inconsiderable, and likely to increase ; 
the Ostmen, who inhabited the maritime towns, came very 
willingly, as all settlers of Teutonic origin have done, into 
tlie English customs and language ; and upon this basis, 
leaving the accession of the aboriginal people to future 
contingencies, he raised the edifice of the Irish constitution. 
He gave cliarters of privilege to the chief towns, began a 
division into counties, appointed sheriffs and judges of assize 
to administer justice, erected supreme courts at Dublin, and 
perhaps assembled parliaments.* His successors pursiied 
the same course of policy ; the great charter of liberties, as 
soon as granted by John at Ruunymede, was sent over to 
Ireland ; and the whole common law, with all its forms of 
process, and every privilege it was deemed to convey, became 
the birthright of the Anglo-Irish colonists.t 

These had now spread over a considerable part of the 
island. Twelve counties appear to have been established by 
John, comprehending most of Leinster and Munster; while 
the two ambitious families of Courcy and de Burg'h en- 
croached more and more on the natives in the other pro- 
vinces, t- But the same necessity, which gratitude for the 
services, or sense of the power of the great families had 


* Ldand, SO. et. post. Davis, 100. 

•f 4 Inst. 349. Leland, 203. Harris’s 
Ilibernica, ii, 14. 

^ These counties are Dublin, Kildare, 
Meath (including Westmeath), I^outh, 
Carlow, Wexford, Kilkenny, Waterford, 
Cork, Tipperary, Kerry, and Limerick. 
In the reign of Edward I. we find sheriffs 
also of Connaught and Roscommon. 
Leland, i. 19. Thus, except the north- 
ern province and some of the central 
districts, all Ireland was shire-ground, 


and subject to the crown in the thirteenth 
century, however it might fiill away in 
the two next. Those who write coiu 
fusedly about this subject, pretend that 
the authority of the king at no time ex- 
tended beyond the pale ; whereas that 
name was not known, I believe, till the 
fifteenth century. Under the great e.arl 
of Pembroke, who died in 1219, the 
whole island was perhaps nearly as much 
reduced under obedience as in the reign 
of Elizabeth. Leland, 205. 
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eiigendereclj for rewarding tlieni by excessive grants of 
territory, led to otlicr concessions that rendered them almost 
independent of the monarchy,^ The franchise of a county 
]3alatine gave a right of exclusive civil and criminal jurisdic- 
tion ; so that the king’s writ should not run, nor his judges 
come within it, though judgment in its courts might be re- 
versed by writ of error in the king’s bench. The lord might 
enfeoif tenants to hold by knight’s service of himself ; he had 
almost all regalian rights ; the lands of those attainted for 
treason escheated to him j he acted in every thing rather as 
one of the great feiidataries of France or Germany than a 
subject of the English crowm. Such had been the earl of 
Chester, and only Chester, in England ; but in Ireland this 
dangerous independence was permitted to Strongbow in 
Leinster, to Lacy in Meath, and at a latter time to the But- 
lers and (jeraldiiies in parts of Munster, Strongbow’s vast 
inher itance soon fell to five sisters, who took to their shares, 
with the same palatine rights, the counties of Carlow, Wex- 
ford, Killkenny, Kildare, and the district of Leix, since 
called the Queen’s County.t In all these palatinates, forming' 
by far the greater portion of the Englislr territories, die 
king’s process had its course only within the lands belonging 
to the church, t The English ai'istocracy of Ireland, in the 
thirteenth and fourteenth centuries, bears a much, closer 
analogy to that of France in rather an earlier period than 
any thing which the history of this island can sho’w. 

Pressed by the inroads of these barons, and desptdled 
frequently of lands secured to tlieui by grant or treaty, the 
native chiefs had recourse to the throne for protection, and 
^voukl in all likelihood have >suhmitted withoT.it repining' to a 
sovereign who could have afforded it. § But Jolin and Henrv 
III., in whose reigns the independence of the aristocracy 
was almost complete, tliougli insisting by wu’its and procla- 
mations on a due observance of the laws, could do little more 
for their new subjects, who found a better clutiice of redress 
in standing on their own defence. The pow^erful septs of tlie 

* Leland, 170. ^ ^ sons and five daughters; the first all died 

f Davis, 140. William Marischal, without issue, 
earl of Pembroke, who married the t Davis, 147. Leland, 291. 
daughter of earl Strongbow, left five § Td. 194. 209. 
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nortli enjoyed their liberty. But those of Munster and 
Leinster, intermixed with the English, and encroached upon 
from every side, were the victims of constant injastice ; and 
abandoning the open country for bog and mountain pasture, 
grew more poor and barbarous in the midst of the g'eneral 
advance of Europe. Many remained under the yoke of 
English lords, and in a worse state than that of villenage, 
because still less protected by the tribunals of justice. 

The Irish had originally stipulated with Henry IL for 
the use of their own laws.'^ Tiiey were consequently 
held beyond the pale of English justice, and regarded as 
alieiis at the best, sometimes as enemies, in our courts. Thus, 
as by the Brehon customs murder was only punished by a 
fine, it was not held felony to kill one of Irish race, unless 
he had conformed to the English law.t Five septs, to vliich 
the royal families of Ireland belonged, the names of O’Neal, 
O’Connor, O’Brien, O’Malachlin, and Mac Munxrugh, had 
the special immunity of being within the protection of our 
law, and it was felony to kill one of them. I do not know 
by what means they obtained this privilege j for some of 
these were certainly as far from the king’s obedience as any 
ill Ireland, t But besides these a vast number of charters of 
denization were granted to particular persons of Irish descent 
from the reign of Henry IL dovuiwards, w^hicli gave them 
and their posterity tlie full birthrights of English subjects ; 

* Leiand, 225. de solutione pra'dicta proist justitio. sna- 

t Davis, 100. 109. He quotes the debit. Et super hoc venit quidam Jo- 
f()l lowing record from an assize at Water- hannes le Peer, ct dicit pro domino rege, 
ford, in the 4th of Edward II. (1311), quod prgedictus Johannes filius Ivor 
which may be extracted, as briefly illus- Mac-Gillemory, et antecessores sui de 
trating the state of law in Ireland better cognomiue pradiclo a tempore quo do- 
th an any general positions. “ Quod Ro- minus Henricus filius iinjjcratricis, quoji- 
bertus le Waylcys rectatus do morte Jo- dam dominus Hiberniae, tritavus domini 
bannis iilii Ivor Mac-Gillemory, felonice regis nunc, fait in Hiberiiid, legem An- 
per ipsum interfccti, &c. Venit et bene glicanam in Hibernia usque ad banc diem 
cognovit quod pr;oclietum Johannem in- habere, et secundum ipsam legem judi- 
terfecit : (licit tamen quod per ejus in- cari et deduci debent.” We have here 
terfectiouem feloniam cornmittere non both the general rule, that the death of 
potuit, quia dicit, quod pra'clictiis Johan- an Irishman was only punisliEibie by a 
nes fuit purus Ilibernicus, et non de composition to his lord, and the excep- 
iibero sanguine, &c. Et cum dominus tion in behalf of those natives who had 
dieti Johannis, cujus Hibeniicus idem conformed to the English lav.'', 

Johannes fuit, die (jiio interfectus fuit, | Id. 104. Iceland, 82. It 'was ne- 
solutionein pro ipso Johanne Hibcruico eessary to plead in bar of an action, that 
suo sic interfecto petere voluerif, ipse the plaintiff '(vas ilibernicus, et non de 
Ilobertus paratus crit ad respondendum qiiinque sanguinibus. 

VOL. II. L L 
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nor does there seem to have been any difficulty in procuring 
these. It cannot he said, therefore, that the English go- 
vernment, or those who represented it in Dublin, displayed 
any reluctance to emancipate the Irish from thraldom. 
Whatever obstruction might be interposed to this was from 
that assembly whose concurrence was necessary to every 
general measure, the Anglo-Irish parliament. Thus, in 
1278, we find the first instance of an application from the 
community of Ireland, as it is termed, but probably from 
some small number of septs dwelling among the colony, that 
they might be admitted to live by the English law, and 
offering 8000 marks for this favour. The letter of Edward 1 . 
to the justiciary of Ireland on this is sufficiently charac- 
teristic both of his wisdom and his rapaciousness. He is 
satisfied of the expediency of granting the request, provided 
it can be done with the general consent of the prelates and 
nobles of Ireland ; and directs the justiciary, if he can obtain 
that concurrence, to agree with the petitioners for the liighest 
fine he can obtain, and for a body of good and stout soldiers.t 
But this necessary consent of the aristocracy was withheld. 
Excuses were made to evade the king^s desire. It was 
■wholly incompatible with their systematic encroachments on 
their Irish neighbours to give them the safeguard of the 
king-’s writ for their possessions. The Irish renewed their 
supplication more than once, both to Edward L and Edward 
III. ; they found the same readiness in the English court ; 
they sunk at home through the same unconquerable oli- 
garchy. t It is not to be imagined that the entire Irishry 
partook in this desire of renouncing their ancient customs. 
Besides the prejudices of nationality, there was a strong 
inducement to preserve the Brehon laws of tanistry, which 
suited better a warlike tribe than the hereditary succession of 
England. But it was the unequivocal duty of the legislature 
to avail itself of every token of voluntary submission ; 
which, though beginning only with the subject septs of 
Leinster, would gradually incorporate the wdiole nation in a 
common bond of co-equal privileges with their conquerors. 

* Davis, I06J. “If I should collect They began as early as the reign of 
, out of the records all the charters of this Henry HI. Leland, 225. 
kind, I should make a volume thereof.” f Leland, 243. J: Id. 289. 
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Meanwhile, these conquerors were themselves brought 
under a moral captivity of the most disgraceful na- 
ture ; and, not as the rough soldier of Rome is 
said to have been subdued by the art and learning of 
Greece, the Anglo-Norman barons, that had wrested Ireland 
from the native possessors, fell into their barbarous usages, 
and emulated the vices of the vanquished. This degeneracy 
of the English, settlers begun very soon, and contirLacd to 
increase for several ages. They intermarried with the Irish ; 
they connected themselves with them by the national custom 
of fostering, which formed an artificial relationship of the 
strictest nature * ; they spoke the Irish language ; they 
alFected the Irish dress and manner of wearing the hair 1 5 
they even adopted, in some instances, Irish sunianies ^ they 
harassed their tenants with every Irish exaction and ty- 
ranny j they administered Irish law, if tiny at all ; they 
became chieftains rather than peers; and neither regarded 
the king’s summons to his parliaments, nor paid any obedi- 
ence to his judges, t Thus the great family of De Burgh 


* “ There were two other custom.?, 
proper jind peculiar to the Irishry, which, 
being the cause of many strong combin- 
ations and factions, do tend to the utter 
ruin of a commonwealth. The one was 
fostering, the other gossip red; both 
which have ever been of greater estima- 
tion among this people than with any 
other nation in the Christian world. For 
fostering, I did never hear or read that it 
was in that use or reputation in any 
other country, barbarous or civil, as it 
hath been, and yet is, in Ireland, where 
they put away all their children to 
fosterers ; the potent and rich men sell- 
ing, the meaner .sort buying, the alter- 
age and nursing of their cliildreu : and 
the reason is, becau.se in the opinion of 
this people, fostering hath always been a 
stronger alliance than blood ; and the 
foster-children do love and are beloved 
of their foster-fathers and their sept, 
more than of their own natural parents 
and kindred, and do participate of their 
inean.s more frankly, and do adliere to 
them ill all fortunes, with more affection 
and con.stancy. The like may be said of 
gossipred or compaicrnity, xvliich though 
by the canon law it be a spiritual affinity, 
and a juror that was go.ssi]) to cither of 
the parties might in former times have 


been challenged, as not indifferent, by 
our law, yet there was no nation under 
the sun that ever made so religious an 
account of it as the Irish.” Davi.s, 179. 

f “ For that now there is no diversity 
in array betw'ccn the English marchers 
and the Irish encinies, and so by colour 
of the English marchers, tlie Irish ene- 
mies do come from day to day into the 
English countie.s as English marchers, 
and do rob and kill by the highways, and 
destroy the common people by lodging 
upon them in the nights, and also do kill 
the husbands in the niglits, rmd do take 
their goods to the Irish men ; wherefore 
it is ordained and agreed, that no manners 
man that will be taken for an EngH.sh- 
man shall have no beard above his mouth ; 
that is to say, that he have no hairs upon 
his ujiper lip, so that the said lip be 
once at least shaven every fortnight, or of 
equal growth with the nether lip. And 
if any man be found among the Engliish 
contrary hereunto, that then it shall be 
lawful to every man to take them and 
their goods as Irish enemies, and to ran- 
som them as Irish enemies.” Irish Sta- 
tutes, 25 ll. 6. c. 4. 

I Davis, 152. 182. Leland, i, 256, &c. 
Ware, ii. 58. 
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or Burke, in Connauglit, fell off almost entirely from sub- 
jection ; nor was that of the earls of Desmond, a younger 
branch of the house of Geraldine or Fitzgerald, much less 
independent of the crown ; though by the title it enjoyed, 
and the palatine franchises granted to it by Edward III, over 
the counties of Limerick and Kerry, it seemed to keep up 
more show of English allegiance. 

The regular constitution of Ireland was, as I have said, as 
nearly as possible a counterpart of that established in this 
country. Tlie administration was vested in an English jus- 
ticiary or lord deputy, assisted by a council of judges and 
principal officers, mixed with some prelates and barons, but 
subordinate to that of England, wherein sat the immediate 
advisers of the sovereign. The courts of chancery, king's 
bench, common pleas, and exchequer, were the same in both 
countries ; but writs of error lay from judgments given in 
the second of these to the same court in England. For all 
momentous purposes, as to grant a subsidy, or enact a statute, 
it was as necessary to summon a parliament in the one island 
Parliament othcr. Au L’isli parliament originally, like 

of Ireland, English ouc, was hut a more numerous council, 
to which the more distant as well as the neighbouring barons 
were summoned, whose consent, though dispensed with in 
ordinary acts of state, was both the pledge and the condition 
of their obedience to legislative provisions. Not long after 
1295, the slierifF of each county and liberty is directed to 
return two kniglits to a parliament held by Wogan, an active 
and able deputy.'^ The date of the admission of burgesses 
cannot be fixed with precision j but it was probably not 
earlier than the reign of Edward III. They a})pear in 13 il j 
and the earl of Desmond summoned many deputies from 
corporations to his rebel convention held at Kilkenny in the 
next year.f The commons ai-e mentioned as an essential 
part of parliament in an ordinance of 1359; before which 
time, in the opinion of lord Coke, ‘^the conventions in 

^ Leland, 25S. [The precise year is liament as early as ^8 H. 3. (1264). 
not mentioned, but Wogan became de- Usher makes a distinction between small 
puty in 1295. Archbishop Usher, how- and great parliaments, cai ling the former 
ever, (m Collectanea Curiosa, vol. i. rather /(aWies.— 1845.] 
p. 36.) says that there had been a par- f Cox’s Hist, of Ireland, 117, 120. 
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Ireland were not so much parliaments as assemblies of great 
men,’^^ This, as appears, is not strictly correct ; but in 
substance they were perhaps little else long afterwards. 

The earliest statutes on record are of the year 1310 ; and 
from that year they are lost till 14295 though we know many 
parliaments to have been held in the mean time, and are 
acquainted by other means with their provisions. Those of 
1310 bear witness to the degeneracy of the Engllsli lords, 
and to the laudable zeal of a feeble government for the re- 
formation of their abuses. They begin with an act to restrain 
great lords from taking of prises, lodging, and sojourning 
with the people of the country against their vdlL It is 
agreed and assented,” the act proceeds, ‘^that no such prises 
shall be henceforth made without ready payment and agree- 
ment, and that none shall harbour or sojourn at the house of 
any other by such malice against the consent of him wdiich is 
owner of the house to destroy his goods ; and, if any shall 
do the same, such prises, and such manner of destruction, 
shall be holden for open robbery, and the king shall have the 
suit thereof, if others will not, nor dare not sue. It is agreed 
also, that none shall keep idle people nor kearn (foot-soldiers) 
in time of peace to live upon the poor of the country, but that 
those which will have them, shall keep them at their own 
charges, so that their free tenants, nor farmers, nor other 
tenants, be not charged with them.” The statute proceeds 
to restrain great lords or others, except such as have royal 
franchises, from giving protections, wliich they used to compel 
the people to purchase ; and directs that there shall be com- 
missions of assize and gaol delivery through all the counties 
of Ireland.t 

These regulations exhibit a picture of Irish miseries. The 
barbarous practices of coshering and bonaght, the latter of 
which was generally kiiowm in later times by the name of 
coyne and livery, had been borrowed from those native chief- 
tains whom our modern Hibernians sometimes hold forth as 
the paternal benefactors of their country, t It was the crime 


^ Id. 125. 122. Leland, SIB. [It maj’ors, rather than representatives, 
may be probably thought, that the ma- Usher, ibid. — 3 845,] 
jores civitatum regalium, wlmni Des- f Irish Statutes, 

mond summoned to Kilkenny, were | Davis, 174. 189. Leland, 281, 
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of the Geraldines and the De Conrcys to have retrograded 
from tlie compai'ative hninaiiity and justice of Englandj not 
to have deprived the people of freedom and happiness they 
liad never known. These degenerate English, an epithet by 
which they are always distinguished, paid no regard to tlie 
statutes of a parliament which they had disdained to attend, 
and which could not render itself feared. We find many 
similar laws in the fifteenth century, after the interval which 
I have noticed in the 'printed records. And, in the interven- 
ing pei'iod, a parliament held by Lionel duke of Clarence, 
second son of Edward ITL, at Kilkenny? in IS67? the most 
numerous assembly that had ever met in Ireland, was pre- 
vailed upon to pass a very severe statute against the insubordi- 
nate and degenerate cokmists. It recites that the English of 
the realm of Ireland were become mere Irish in their lan- 
guage, names, apparel, and manner of living, that they had re- 
jected the English laws, and allied themselves by intermarriage 
with the Irish. It prohibits, under the penalties of high trea- 
son, or at least of forfeiture of lands, all these approxima- 
tions to the native inhabitants, as w^ell as the connexions of 

fostering and gossipred. The English are restrained from 
permitting the Irish to graze their lands, from presenting 
them to benefices, or receiving them into religious houses, 
and from entertaining their bards. On the other hand, they 
are forbidden to make war upon their Irish neighbours with- 
out the authority of the state. And, to enforce better these 
provisions, the king^s sheriffs are empowered to enter all fran- 
chises for the apprehension of felons or traitors."^ 

This statute, like all others passed in Ireland, so 
Disorderly far from pretending to bind the Irish, regarded 

the island, them iiot oiily as out of the king’s allegiance, but 

Maurice Fitz-Thomas, earl of Desmond, About this time Edward III. endea- 
was the first of the English, according to voured to supersede the domestic legis- 
Ware, ii. 76., who imposed the exaction laturc by causing the Anglo-Irish to 
of coyne and livery. attend his parliament at VY’stminster ; 

Irish Statutes. Davis, 202. Cox. Le- and succeeded so far, that in 1375 not 
land. [The statute of Kilkenny, th.ough only prelates and peers, but proctors of the 
Leland, i. 329., says that Edward was clergy, knights, and even burgesses from 
obliged to relax it in some particulars, as nine towns, actually sat there. But this 
incapable of being enforced, restored the was too much against the temper of the 
English government for a time, if we may Irish to be repeated. Leland, i. 327. 
believe Davis, p. 222., so that it did not 363. — 1845.] 

Ml back again till the war of the Roses. 
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as perpetually hostile to his government. They were ge- 
nerally denominated the Irish enemy. This doubtless was 
not according to the policy of Henry IL, nor of the English 
government a considerable time after his reign. Nor can it 
be said to be the fact, though from some confusion of times 
the assertion is often made^ that the island was not subject, in 
a general sense, to that prince and to the three next kings of 
England. The English were settled in evei-y province ; an 
imperfect division of counties and administration of justice 
subsisted ; and even the Irish chieftains, though ruling their 
septs by the Brehon law, do not appear in that period to 
have refused the acknowledgment of the king’s sov-ereignty. 
But compelled to defend their lands against perpetual ag- 
gression, they justly renounced all allegiance to a govern- 
ment which could not redeem the original wrong of its 
usurpation by the benefits of protection. They be- t] , 
came gradually stronger ; they regained part of their 
lost territories ; and after the era of 1S15, when 
Edward Bruce invaded the kingdom with a Scots army, and, 
though ultimately defeated, threw the government into a dis- 
order from which it never recovered, their progress was so 
rapid, that in the space of thirty or forty years, the northern 
provinces, and even part of the southern, were entirely lost 
to the crown of England.* 

It is unnecessary in so brief a sketch to follow the un- 
profitable annals of Ireland in the fourteenth and fifteenth 
centuries. Amidst the usual variations of war, the English 
interests were continually losing ground. Once only Rich- 
ard IL appeared with a very powerful army, and the princes 
of Ireland crowded round his throne to oUer homag'e.t But, 
upon liis leaving the kingdom, they returned of course to 
their former independence and hostility. The long civil 
wars of England in the next century consummated the ruin 
of its power over the sister island. The Irish possessed all 
Ulster, and shared Connaught witli the degenerate Burkes. 
The eept of O’Brien held their own district of Thomond, 


* Lelancl, 1 . 278. 29S. 324. Davis, seventy-five in numbei' ; but the insolence 
152. 197. of the courtiers, who ridiculed an unusual 

f Lcland, 342. The native chieftains dress and appearance, disgusted them, 
who came to Dublin are said to have been 

I. L 4 
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now tlie comity of Clare. A considerable part of Leinster 
was occupied by other independent tribes ; while, in the 
south, the earls of Desmond, lords either by property or ter- 
ritorial jurisdiction of the counties of Kerry and Limerick, 
and in some measure those of Cork and Waterford, united 
the turbulence of English barons with the savage manners 
of Irish chieftains ; ready to assume either character as best 
suited their rapacity and ambition ; reckless of the king’s 
laws or his commands, but not venturing, nor, upon the 
whole irrobably, wishing to cast off the name of his subjects.'^ 
The elder branch of their house, the earls of Kildare, and 
another illustrious family, the Butlers earls of Ormond, were 
apj)arently more steady in their obedience to the crown ; j^et, 
in the great frmichises of the latter, comprising the counties 
of Kilkenny and Tipperary, the king’s writ had no course ; 
nor did he exercise any civil or military authority but by 
the permission of this mighty peei’ct Thus in the 
reig.li of Henry VIL, when the English authority 
thcpau.. Ireland had reached its lowest point, it was, 

with the exception of a very few sea-ports, to all intents con- 
fined to the four counties of the English pale, a name not 
older perhaps than the preceding century 5 those of Dublin, 
Louth, Kildare, and Meath, the latter of which at that time 
included West Meath. But even in these there were exten- 
sive marches, or frontier districts, the inhabitants of which 
v’^ere hardly distinguishable from the Irish, and paid them a 
tribute called black-rent ; so that the real supremacy of the 
English laws was not ]>robably established beyond the two 
first of these counties, from Diiblin to Dundalk on the coast, 
and for about thirty miles inland4 From this time, however, 


* [It appears by the rates paid to a 
subsidy granted in 1420, that most of 
Leinster, with a small part of Munster, 

still contributed. Cox, 152 1845.] 

f Davis, 1<)S. 

t Leland, ii. 822. et post. Davis, 
199. 229. 23(3. Holingshed’s Chronicles 
of Ireland, p. 4. Finglas, a baron of the 
exchequer in the reign of Henry VI IX., 
in his Breviate of Ireland, from which 
Davis has taken great part of his ma- 
terials, says expressly, that, by the dis- 
obedience of the Geraldines and Butlers, 
and their^ Irish connexions, “ the whole 
land is now of Irish rule, except the little 


English pale, within the counties of 
Dublin and Meath, and Uriel [Louth], 
which pass not thirty or forty miles in 
compass.” lie aftoinvards includes Kil- 
dare. The English were also expelled 
from Munster, except the walled towns. 
The king had no proiit out of Ulster, 
but the manor of Carlingford, nor any in 
Connaught. This treatise, written about 
1530, is printed in Harris’s Hiberniea. 
Tlic proofs that, in this age, the English 
law and government were confined to the 
four shires, are abundant. It is even 
mentioned in a statute, 13 H. 8. c. 2. 
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we are to date its gradual recovery. The more steady coun- 
cils and firmer prerogative of the Tudor kings left little 
chance of escape from their authority either for rebellious 
peers of English race, or the barbarous chieftains of Ireland. 

I must pause at this place to observe that we shall hardly 
find in the foregoing sketch of Irish history, during the 
period of the Plantagenet dynasty (nor am I conscious of 
having concealed any thing essential), that systematic oppres- 
sion and misrule which is every day imputed to the English 
nation and its government. Tlie policy of our kings appears 
to have generally been wise and beneficent ; but it is duly to 
be remembered that those very Hiiiitatioiis of tlieir prerogative 
which constitute liberty, must occasionally obstruct the execu- 
tion of the best purposes ; and that the co-ordinate powers of 
parliament, so justly our boast, may readily l)ecome tlie screen 
of private tyranny and inveterate abuse. Tins incapacity of 
doing good as well as harm has produced, comparative!)^ 
speaking, little mischief in Great Britain 5 where the aristo- 
cratical element of the constitution is neither so predominant, 
nor so mu<ih in opposition to the general interest as it may 
be deemed to have been in Ireland. But it is manifestly 
absurd to charge the Edwards and Henrys, or those to 
whom their authority was delegated at Dublin, with the 
crimes they vainly endeavoured to chastise, much more to 
erect either the wild barbarians of the north, the O’Neals 
and O’Connors, or the degenerate houses of Burke and 
Fitzgerald, into patriot assertors of their country’s welfare. 
The laws and liberties of England were the best inheritance 
to which Ireland could attain ; the sovereignty of the 
English crown her only shield against native or foreign 
tyranny. It was her calamity that these advantages were 
long withheld; but the blame can never fall upon the go- 
vernment of this island. 

In the contest between the houses of York and Lancaster, 
most of the Engiish colony in Ireland had attached them- 
selves to the fortunes of the White Hose ; they even espoused 
the two pretenders, who put in jeopardy the crown of 
Henry VII. ; and thus became of course obnoxious to his 
jealousy, though he was politic enough to forgive in appear- 
ance their disaffection. But, as Ireland had for a considerable 
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time rather served the purposes of rehellioiis invaders, than 
of the English monarchy, it was necessary to make her 
subjection, at least so far as the settlers of the pale were 
concerned, more than a word. This produced the faiuoiis 

Foyning’s statutc of Droghedu, in 1495, known by the name 

law. Poyning’s law, from the lord deputy through 

whose vigour and prudence it was enacted. It contains a 
variety of provisions to restrain the lawlessness of the Anglo- 
Irish within the pale (for to no others could it immediately 
extend), and to confirm the royal sovereignty. All private 
hostilities without the deputy^s licence were declared illegal ; 
but to excite the Irish to war was made high treason. Mur- 
ders were to be prosecuted according to law, and not in the 
manner of the natives, by pillaging, or exacting a fine from 
the sept of the slayer. The citizens or freemen of towns 
were prohibited from receiving wages or becoming retainers 
of lords and gentlemen ; and, to prevent the ascendancy of 
the latter class, none who had not served apprenticeships 
were to be admitted as aldermen or freemen of corjiorations. 
The requisitions of coin and livery, which had subsisted in 
spite of the statutes of Kilkenny, were again forbidden, and 
those statutes were renewed and confirmed. The principal 
officers of state and the judges were to hold their patents 
during pleasure, ^‘'because of the great inconveniences that 
liad follow^ed from their being for term of life, to the king’s 
grievous displeasure.” A still more important provision, in 
its permanent consequence, ^vas made, by enacting that all 
statutes lately made in England be deemed good and effec- 
tual in Ireland.'* It has been remarked that the same had 
been done by an Irish act of Edward IV. Some question 
might also he made, whether the word ^‘lately” was not 
intended to limit this acceptation of English law. But in 
effect this enactment has made an epoch in Irish jurispru- 

* [It liad been common to extend the IIL, a question was debated in the ex- 
operation of English statutes to Ireland, chequer chamber, “ Si vilke corporate in 
even when not particularly named, if Hibernia et alii habitantes in Hibernia 
the judges thought that the subject was erunt ligati per statutum factum in 
sufficiently general to require it ; as in Anglia.” And this was resolved affirm- 
the statute of Merchants, 13 E. 1,; the atively by a majority of tlie English 
statute ’Westminster 2. the same year, judges; though some differed. Usher 
and many others under Edw. II. and in Collectanea Curiosa, p, 29. ; citing 
Edvv. HI. But in the reign of Richard Fitzherbert and Broke. — IS'io.] 
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deuce ; all statutes made in England prior to the eighteenth 
year of Henry VIL being held equally valid in Ireland, 
while none of later date have any operation, unless specially 
adopted by its parliament ; so that the law of the two coun- 
tries has begun to diverge from that time, and after three 
centuries has been in several respects differently modified. 

But even these articles of Poyning’s law are less momen- 
tous than one by which it is peculiarly known. It is enacted 
that no parliament shall in future be holden in Ireland, till 
the king^s lieutenant shall certify to the king, under the great 
seal, the causes and considerations, and all such acts as it 
seems to them ought to be passed thereon, and such be 
affirmed by the king and his council, and his licence to hold 
a parliament be obtained. Any parliament holden contrary 
to this form and provision should be deemed void. Thus 
by securing the initiative power to the English council, a 
bridle was placed in the mouths of every Irish parliament. 
It is probable also that it was designed as a check on the 
lord-deputies, sometimes powerful Irish nobles, whom it was 
dangerous not to employ, hut still more dangerous to trust. 
Whatever might be its motives, it proved in course of time 
the great means of preserving the subordination of an island, 
which, from the similarity of constitution, and the high spirit 
of its inhabitants, was constantly panting for an independence 
which her more powerful neighbour neither desired nor dared 
to concede.'’^ 

No subjects of the crown in Ireland enjoyed such influence 
at this time as the earls of Kildare j vrhose posses- au. 
sions lying chiefly within the pale, they did not 
affect an ostensible independence, but generally kept 
in their hands the chief authority of government, though it 
was the policy of the English court, in its state of weakness, 
to balance them in some measure by the rival femily of 
Butler. But the self-confidence with which this exaltation 
inspired the chief of the former house laid him oj)en to the 
vengeance of Henry VIIL ; he affected, while lord-deputy, to 
be surrounded by Irish lords, to assume their wild manners, 
and to intermarry his daughters with their race. The couii- 


* Irish Statutes. Davis, 230, Leland, ii. 102. 
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cillors of English birtli or origin dreaded this suspicious ap- 
proxiinatioii to their hereditary enemies 5 and Kildare, on their 
complaint, was compelled to obey his sovereign's order by 
repairing to London. He was committed to the Tower ; on 
a premature report that he had sulFered death, his son, a 
young man to whom he had delegated the administration, 
took up arms under the rash impulse of resentment ; the pri- 
mate was murdered by his wild follovv^ers, but the citizens of 
Dublin and the reinforcements sent from England suppressed 
this hasty rebellion, and its leader was sent a prisoner to Lon- 
don. Five of his uncles, some of them not concerned in the 
treason, perished with him on the scaffold ; his father had been 
more fortunate in a natural death ; one sole surviving child of 
twelve years old, who escaped to Flanders, became after- 
wards the stock from wdiich the great family of the Geral- 
dines was restored.* 

The chieftains of Ireland were justly attentive to the stern 
and systematic despotism which began to characterise the 
English government, displayed, as it thus was, in the destruc- 
tion of an ancient and loval house. But their intimidation 
produced contrary efiects ; they became more ready to profess 
allegiance and to put on the exterior badges of submission 5 
but more jealous of the crown in their hearts, more resolute 
to preserve their independence, and to withstand any change 
of laws. Thus, in the latter years of Henry, after the 
nortliern Irisli had been beaten by an able deputy, lord 
Leonard Grey, and the lordship of Ireland, the title hitherto 
borne by the successors of Henry II., had been raised by act 
of parliament to the dignity of a kingdomt, the native 
chiefs came in and submitted 5 the earl of Desmond, almost 
as independent as any of the natives, attended parliament, 
from which his ancestors had for some ages claimed a dispen- 
sation ; several peerages were conferred, some of them on 
the old Irish families ; fresh laws ^vere about the same time 
enacted to establish the English dress and language and to 
keep the colonists apart from Irish intercourse t; and after a 


* Lei and. tcring with the Irish ; which had indeed 

■f Irish Statutes, 33 II. 8. c. 1 . been previously restrained by other sta- 

\ Ibid. S8 H. 8, c. 15. 28. The tutes. In one passed five years after- 

latter act prohibits intermarriage or fos- wards, it is recited that “ the king’s 
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disuse of two liundred years, the authority of government 
was nominally recognised throughout Munster and Con- 
naught.^ Yet we find that these provinces were still in 
nearly the same condition as before ; the king^s judges did not 
administer justice in them, the old Brehon usages continued to 
prevail even in the territories of the new peers, though their 
primogenitary succession was evidently incompatible with Irish 
tanistry. A rebellion of two septs in Leinster under Edward 
VL led to a more complete reduction of their districts, called 
Leix and O’Fally, which in the next reign were made shire- 
land, by the names of King’s and Queen’s county, t But, 
at the accession of Elizabeth, it was manifest that an arduous 
struggle would ensue between law and liberty ; the one too 
nearly allied to cool-blooded oppression, the other to ferocious 
barbarism. 

It may be presumed, as has been already said, from the 
analogy of other countries, that Ireland, if left to herself, 
would have settled in time under some one line of kings, and 
assumed, like Scotland, much of the feudal character, tlie 
best transitional state of a monarchy from rudeness and 
anarchy to civilization. And, if the right of female succes- 
sion had been established, it might possibly have been united 
to the English crown on a juster footing, and with far less of 
oppression or bloodshed than actually took place. But it was 
too late to dream of what might have been : in the middle of 
the sixteenth century Ireland could have no reasonable pro- 
spect of independence ; nor could that independence have 
been any other than the most savage liberty, perhaps another 
denomination of servitude. It was doubtless for the iutei est of 

Englisli subjects, by reason that they are * Lcland, ii. 178. 1S4. 
inhabited in so little compass or circuit, f Leland, ii. iS9. 21 1, 3 Sc, 1 P, and 

and restrained by statute to marry with M. c. 1. and 2. 3Ieath had been divided 
the Irish nation, and therefore of neces- into two shires, by separating the western 
sity must marry themselves together, so part. 34 II. 8. c. 1. “ Forasmacli as 

that in ciTect tliey all for the most part the shire of Methe is great and large 
must be allied together ; and therefore it in circuit, and the west part thereof 
is enacted, that consanguinity or affinity laid about or beset with divers of the 
beyond the fourtl) degree shall he no king’s rebels.” Baron Finglas says, 
cause of challenge on a jury.” 33 H. 8. “Half Meath, has not obeyed the 
c. 4. These laws were for many years king’s laws these one hundred years or 
of little avail, so far at least as they were more.” Breviate of Ireland, apud 
meant to extend beyond the pale. Spen- Harris, p. 85. 
ser’s State of Ireland, p, 381, et post 
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that people to seek the English constitution, which, at least 
in theory, was entirely accorded to their country, and to 
press with spontaneous homage round the throne of Eliza- 
beth, But this was not the interest of their ambitious chief- 
tains, whether of Irish or English descent, of a Slanes 
O’Neil, an earl of Tyrone, an earl of Desmond. Their 
influence was irresistible among a nation ardently sensible to 
the attachments of clanship, averse to innovation, and accus- 
tomed to dread and hate a government that was cliiefly 
known by its severities. But the unhappy alienation of Ire- 
land from its allegiance in part of the queen’s reign would 
probably not have been so complete, or at least led to such 
pernianeiit mischiefs, if the ancient national animosities had 
not been exasperated by the still more invincible prejudices of 
religion. 

Henry VIIL had no sooner prevailed on the lords and 
Besistance commoiis of England to renounce their spiritual 
Set offuii?c. obedience to the Roman see, and to acknowledge his 
inacy. supreiuacy, than, as a natural consequence, he 

proceeded to establish it in Ireland. In the former instance, 
many of his subjects, and even his clergy, were secretly at- 
tached to the principles of the reformation ; as many others 
were jealous of ecclesiastical wealth, or eager to possess it. 
But ill Ireland the reformers had made no progress j it had 
been among the effects of the pernicious separation of the two 
races, that the Irish priests had little intercourse with tlieir 
bishops, who ivere nominated by the king, so that their 
synods are commonly recited to have been holden inter 
Anfjlicos ; the bishops themselves were sometimes intruded 
by violence, more often dispossessed by it ; a total ignorance 
and neglect prevailed in the church ; and it is even found im- 
possible to recover the succession of names in some sees.^ 
In a nation so ill predisposed, it was difficult to bring about 
a compliance with the king’s demand of abjuring their re- 
ligion ; ignorant, but not indifi'erent, the clergy, with Cromer 
the primate at their head, and most of tlie lords and com- 
mons, in a parliament held at Dublin in 1536, resisted the 
act of supremacy ; which was nevertheless ultimately carried 


Leland, ii. 158 . 
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by the force of government.^ Its enemies coiitinned to with- 
stand the new schemes of reformation, more- in the 

next reign, when they w-ent altogether to rhe ancient 

faith. As it appeared dangerous to summon a parliament, 
the English litrirgy was ordered by a royal proclamation ; but 
Do\7dali5 the new j)rimate, as stubborn an adlicrent of the 
Romish church as iris predecessor, with most of the other 
bisliops and clergy, refused obedience ; and the reformation 
was never legally established in the short reign of Edvrard.t 
His eldest sister’s accession reversed of course what had been 
done, and restored tranquillity in ecclesiastical matters ; for 
tlie protestants were too few to be worth persecution, nor 
were even those molested who fled to Ireland froni the fires 
of Smithfield. 

Another scene of revolution ensued in a very few years. 
Elizabeth, having fixed the protestant church on a Protestant 
stable- basis in England, sent over the earl of Sussex bul'M^Ii bf 
to hold an Irish parliament in 1560. The dispo- 
sition of such an assembly might be presumed hostile to the 
projected reformations ; but, contrary to what had occurred on 
tins side of the channel, though the peers were alinost uni- 
formly for the old religion, a large majority of the bishops 
are said to have veered round with the times, and supported, 
at least by conformity and acquiescence, the creed of the 
English court. In the house of commons, pains had been 
taken to secure a majority ; ten only out of twenty counties, 
which had at that time been formed, received the writ of 


* [Leland, ii. 1G5. An act in this 
year, reciting that “ proctors of the 
clergy have been usetl and accustomed 
to be summoned and warned to be at 
parliament, which were never by the 
order of the law, usage, custom, or 
otherwise, any member or parcel of the 
■whole body of the parliament, nor have 
had of right any voice or suffrage in the 
same, but only to be there as councillors 
and assistants to the same,” and proceed- 
ing to admit, that these proctors “ have 
usually been privy and consulted about 
laws,” asserts and enacts, that they have 
no right, as they “ temerariously pre- 
sume, and usurpodly take on tlicinseivcs, 
to be parcel of the body, in manner claim- 
ing, that without their assents nothing 


can be enacted at any parliament within 
this land.” Irish Statutes, 2S H. 8. 
c, 12. This is followed by c. iiJ., enact- 
ing the oath of supremacy; tiic refusal 
of wliicb, by any })erson holding an oflice 
temporal or spiritual, is made treu.son. 
See Gilbert’s Treatise of the Exchequer, 
p. 58„ for the ])roctors of the clergy as- 
sisting in parliament. — 1SI5.] 

f ['J’he famous Ball was made bishop 
of Ossory, and insisted on being conse- 
crated according to tlie protestant form, 
though not established. He. lived in a 
perpetual state of annoyance, brought on 
in great measure by his rash zeal. Lc- 
land, ii. 202. At tlie acce.ssi on of Mary, 
those of the clergy who had taken wives 
were ejected, 207. — 1S45.] 
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summons ; and the number of seventy-six representatives of 
the Anglo-Irish people was made up by the towns, many of 
them under the influence of the crown, some perhaps contain- 
ing a mixture of protestant population. Tlie English laws 
of supremacy and uniformity were enacted in nearly the same 
words; and thus the common prayer was at once set up 
instead of the mass, but with a singular reservation, that in 
those parts of the country where the minister had no know- 
ledge of the English language, he might read the service in 
Latin. All subjects were bound to attend the public worship 
of the church, and every other was interdicted.'^ 

Tliere were doubtless three arguments in favour of this 
compulsory establishment of the protestant church, which must 
have appeared so conclusive to Elizabeth and her council, that 
no one in that age could have disputed them without incur- 
ring, among other hazards, that of being accounted a lover 
of unreasonable paradoxes. Tlie first was, that the protestant 
religion being true, it was the queen’s duty to take care that 
her subjects should follow no other ; the second, that, being 
an absolute monarch, or something like it, and a very wise 
princess, she had a better right to order what doctrine they 
should believe, than they could have to choose for themselves ; 
the third, that Ireland, being as a handmaid, and a con- 
quered country, must wait, in all important matters, on the 
pleasure of the greater island, and be accommodated to its 
revolutions. And, as it was natural that the queen and her 
advisers should not reject maxims which all the rest of the 
world entertained, merely because they were advantageous 
to themselves, we need not perhaps be very acrimonious in 
censuring the laws wliereoii the church of Ireland is founded. 
But it is still equally true that they involve a principle essen- 
tially unjust, and that they have enormously aggravated, both 
in the age of Elizabeth and long afterwards, the calaiiiities 
and the disaffection of Ireland. An ecclesiastical establish- 
ment, that is, tlie endowment and privileges of a pm'ticular 
religious society, can have no advantages (relatively at least 
to the community where it exists) but its tendency to 
promote in that community good order and virtue, religious 



L<?land, 224. Irish Statutes, 2 Eliz, 
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knowledge and edification. But, to accomplish this end in 
any satisfactory manner, it must be their church, and not 
that merely of the government ; it should exist for the people, 
and in the people, and with the people. This indeed is so 
manifest, that the goveriinient of Elizabeth never contemplated 
the separation of a great majority as licensed dissidents from 
the ordinances established for their instruction. It was un- 
doubtedly presumed, as it was in England, that the church 
and commonwealth, according to Hooker^s language, were to 
be two denominations of the same society ; and that every man 
in Ireland who appertained to the one ought to embrace, and 
in due season would embrace, the communion of the other. 
There might be ignorance, there might be obstinacy, there 
might be feebleness of conscience for a time ; and perhaps some 
connivance would be shown to these ; but that the prejudices 
of a majority should ultimately prevail so as to determine the 
national faith, that it should even obtain a legitimate indul- 
gence for its own mode of worship, was abominable before 
God, and incompatible with the sovereign authority. 

This sort of reasoning, half bigotry, half despotism, was 
nowhere so preposterously displayed as in Ireland. Effects of 
The numerical majority is not always to be ascer- 
tained with certainty ; and some regard may fairly, or rather 
necessarily, be had to rank, to knowledge, to concentration. 
But in that island, the disciples of the reformation were in 
the most inconsiderable proportion among* the Anglo-Irish 
colony, as well as among the natives ; their church was a 
government without subjects, a college of shepherds without 
sheep. I am persuaded that this was not intended nor ex- 
pected to be a permanent condition ; but such were the diffi- 
culties which the state of that unhappy nation presented, or 
such the negligence of its rulers, that scarce any pains were 
taken in the age of Elizabeth, nor indeed in subsequent ages, 
to win the people’s conviction, or to eradicate their supersti- 
tions, except by penal statutes and the sword. The Irish 
language was universally spoken without the pale; it had 
even made great progress within it ; the clergy were princi- 
pally of that nation ; yet no translation of the Scriptures, the 
chief means through which the reformation had been effected 
in England and Germany, nor even of the regular liturgy, 
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was made into that tongue; nor was it possible, perhaps, 
that any ])opu]ar instruction should be carried far in Elizabeth’s 
j'eigii, either by public authority, or by the ministrations of 
the reformed clergy. Yet neither among the Welsh nor the 
Scots Higlilanders, lliougli Celtic tribes, and not much better 
ill civility of life at that time than the Irish, was the ancient 
r(?ligioii long able to withstand the sedulous preachers of 
refonnatioii. 

It is evident from the history of Elizab(ith’s reign, that the 
Rebellions of foFcible disposscssiou of the catholic clergy, and their 
bei-:o'/.n. consequent activity in deluding a people too open at 
all times to their counsels, aggravated the rebellious spirit of 
the Irish, and rendered their obedience to the law more 
unattainable. But, even independently of this motive, the 
De>smonds and 'lyrones would have tried, as they did, the 
chances of insurrection, rather than abdicate their unlicensed 
but ancient chieftainship. It must be admitted that, if they 
were faithless in promises of loyalty, the crown’s representa- 
tives in Ireland set no good example ; and, when they saw 
the spoliations of property by violence or pretext of law, the 
sudden executions on alleged treasons, the breaches of treaty, 
sometimes even the assassinations, by ’which a despotic policy 
went omvard in its work of subjugation, they did but play 
tlui usual game of barbarians in opposing’ craft and perfidjr, 
rather more gross perhaps and notorions, to the same engines 
of a (lissembling government. Yet if we can put any trust 


* Ldarid gives several instances of 
breach of faith in the government. A 
little tract, calied a Brief Declaration of 
the Government of Ireland, written by 
captain Lee, in I .‘"9^1, and published in 
Desiderata Ciiriosa Hibernica, voJ. i., 
censures the two last deputies (Grey and 
Fitz williams) for their ill usage of the 
Irish, and unfolds the despotic character 
of the Fhiglisli government. “ The cause 
they (the lords of the north) have to 
stand upon those terms, and to seek for 
better assixrance, is the harsh practices 
used against others, by those who have 
been placed in authority to protect men 
for your majesty^s service, which they 
have greatly abused in this sort. They 
have drawn unto them by protection three 
or four hundred of the country people. 


under colour to do your majesty service, 
and brought them to a place of meeting, 
where your garrison soldiers were ap- 
pointed to be, who have there most dis- 
honourably put them all to the sword ; 
and this hath been by the consent and 
practice of the lord deputy for the time 
being. If this be a good course to draw 
those savage people to the state to do 
your majesty service, and not rather to 
enforce them to stand on their guard, 
I leave to your majesty.” F. 90. He 
goes on to enumerate more cases of 
hardship and tyranny ; many being ar- 
raigned and convicted of treason on slight 
evidence; many assaulted and killed" by 
the sherilFs on commissions of rebellion ; 
others imprisoned and kept in irons; 
among others, a youth, tliehcir of a great 
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in our own testimonies, the great families were, by mismanage- 
ment and dissension, the curse of their vassals. Sir Henry 
Sidney rejrresents to the queen, in 1567> the ■wretched con- 
dition of the southern and western counties in the vast terri- 
tories of the earls of Ormond, Desmond, and Claiiricarde.^' 

All mimeasin-able tract, he says, is now waste and iin- 
iiiliahited, which of late years was well tilled and pastured.” 

A more pleasant nor a more desolate land I never saw than 
from Yoiigliall to Limerick.” t So far hath that policy, or 
rather lack of policy, in keeping dissension among tliera pre- 
vailed, as now, albeit all that are alive would become honest 
and live in quiet, yet are there not left alive in those two 
the twentieth person necessary to inhabit the same.”1: 
Vet this was but the first scene of calamity. After the rebel- 
lion of the last earl of Desmond, the counties of Cork and 
Kerry, his ample patrimony, were so wasted by war and 
military executions, and finnine and pestilence, that, accord- 
ing' to a contemporary writer, who expresses the truth witli 
hyperbolical energy, the land itself^ which before those 
wars was populous, \vell inhabited, and rich in all the good 
blessings of God, being plenteous of corn, full of cattle, well 
stored with fruit and sundry other good commodities, is now 
become waste and barren, yielding no fruits, the pastures no 
cattle, the fields no corn, the air no birds, the seas, tliougli 
full of fish, yet to them yielding nothing. Finally, every 


estrite. He certainly priilses Tyrone 
more than, from subsequent events, we 
should think just, which may be thought 
to throw some suspicion on his' own 
loyalty ; yet he seems to have been a 
protestant, and in 1594 the views of 
Tyrone were ambiguous, so that captain 
Lee may have been deceived. 

* Sidney Papers, i. 20. [Tins Is in a 
long report to the queen, which contains 
an interesting view of the state of the 
country during its transition from Irish 
to Englisli law. Athenry, he says, had 
once 300 good householders, and, in his 
own recollection, twenty ; who are re- 
duced to four, and those poor. It had 
been mixed by the Clanrieardes. But, 
‘•as touching all Leinster and Meath, I 
dare aflirm on my credit unto your ma- 
jesty, as well ibr the English pale, and 

T^T H 


the justice thereof, it was never in the 
memory of the oldest man Hint now 
liveth in greater quiet and obedience. — 
1845.] 

t Id. 24. 

f Sidney Papers, i. 29. Spenser des- 
cants on the lawless violence of the su- 
Iierlor Irish ; and imputes, I believe, with 
inucdi justice, a great part of tlieir crimes 
[o his own brethren, if they might claim 
so proud a title, the bards; “whomso- 
ever they find to be most licentious of 
life, most bold and lawless in his doings, 
most dangerous and desperate in all parts 
of disobedience and rebellious disposition, 
him they set up and glorify in their 
rhymes, him they praise to th.e people, 
and to young men make an example to 
follow.” I\ 394. 
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way tlie curse of God was so great, and the land so barren 
both of man and beast, that nhosoever did travel from the 
one end unto the other of all Munster, even from Waterford 
to the head of Limerick, which is about six-score miles, he 
should not meet any man, woman, or child, saving in towns 
and cities ; nor yet see any beast but the very wolves, the 
foxes, and other like ravening beasts.”^ The severity of 
sir Arthur Grey, at this time deputy, was such that Elizabeth 
was assured he had left little for her to reign over but ashes 
and carcasses ; and, though not by any means of too indulgent 
a nature, she was induced to recall him.t^ His successor, 
sir John Perrott, who held the viceroyalty only from 1584 to 
1587) was distinguished for a sense of humanity and justice, 
together with an active zeal for the enforcement of law. 
Sheriffs were now appointed for the five counties into which 
Connaught had some years before been parcelled ; and even 
for Ulster, all of w^hich, except Antrim and Down, had 
hitherto been undivided, as well as ungoverned.t Yet even 
this apparently wholesome innovation aggravated at first the 
servitude of the natives, whom the new sheriffs were prone to 
oppress. § Perrott, the best of Irish governors, soon fell a 
sacrifice to a court intrigue and the queen^s jealousy; and the 
remainder of her reign was occupied with almost unceasing 
revolts of the earl of Tyrone, head of the great sect of O’Neil 
in Ulster, instigated by Rome and Spain, and endangering. 


* HoHngshed, 460. 
f Lelancl, 287. Spenser*s Account of 
Ireland, p, 430. (vol. viii. of Todd’s edi- 
tion, 1805). Grey is the Arthegal of the 
Faery Queen, the representative of the 
virtue of justice in that allegory, attended 
by Talus with his iron Hail, which indeed 
was unsparingly employed to crush re- 
bellion. Grey’s severity was signalised 
in putting to death seven hundred Spa- 
niards who had surrendered at discretion 
in the fort of Smerwiclc. Though this 
naight be justified by the strict laws of 
war (Philip not being a declared enemy), 
it was one of those extremities which 
justly revolt the common feelings of 
mankind. The queen is said to have been 
much displeased at it. Leland, 283. 
Spenser undertakes the defence of his 
patron Grey. State of Ireland, p. 434. 


j Leland, 247. 293. An act had 
passed, 11 Eliz. c. 9 ., for dividing the 
whole island into shire-ground, appoint- 
ing sheriffs, justices of the peace, &c. ; 
which however was not completed till 
the time of sir John Perrott. Hoiing- 
shed. P. 457. 

§ Leland, 305. Their conduct pro- 
voked an insurrection both in Connaught 
and Ulster. Spenser, who shows always 
a bias towards the most rigorous policy, 
does injustice to Perrott. “ He did trea^l 
down and disgrace all the English, and 
set up and countenance the Irish all that 
be could.” P. 437. This has in all ages 
been the language, when they have been 
placed on an equality, or any thing ap- 
proaching to an equality, with their fel- 
low-subjects. 
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far more than any preceding rebellioiij her sovereignty over 
Ireland. 

The old English of the pale were little more disposed to 
embrace the reformed religion, or to acknowledge the despotic 
principles of a Tudor administration, than the Irish themselves ; 
and though they did not join the rebellions of those they so 
much hated, the queen’s deputies had sometimes to encounter 
a more legal resistance. A new race of colonists had begun 
to appear in their train, eager for possessions, and for the 
revrai'ds of the crown, contemptuous of the natives, whether 
aboriginal or of English descent, and in consequence the 
objects of their aversion or jealousy.* Hence in a opposition in 
parliament summoned by sir Henry Sidney in 1569, 
the first after that which had reluctantly cstablislied the pro- 
testant church, a strong country party, as it may be termed, 
was formed in opposition to the crown. Tliey complained 
with much justice of the management by which irregular re- 
turns of members had been made ; some from towns not in- 
corporated, and which had never possessed the elective right ; 
some self-chosen sheriffs and magistrates ; some mere English 
strangers, returned for places which they had never seen. 
The judges, on reference to their opinion, declared the elec- 
tions illegal in the two former cases : but confirmed the non- 
resident burgesses, which still left a majority for the court. 

The Irish patriots, after this preliminary discussion, opposed 
a new tax upon wines, and a bill for the suspension of Poyn- 
ing’s law. Hooker, an Englishman, chosen for Athenry, to 
wdiose account ^ve are chiefly indebted for our knowledge of 
these proceedings, sustained the former in that high tone of a 
prerogative lawyer -which always best pleased his mistress. 
Her majesty,” he said, of her own royal authority, might 
and may establish the same without any of your consents, as 
she hath already done the like in England ; saving of her 
courtesy, it pleaseth her to have it pass with your own con- 
sents by order of law, that she might thereby have the better 
trial and assurance of your dutifulness and good-will towards 
her.” Tliis language from a stranger, unusual among a people 
proud of their birthright in the common constitution, and little 


* Leland, 24S. 
ivt ivr S 



CONSTITUTIONAL HISTORY OF ENGLAND [Chap.XYIII. 

accustomed even to legitimate obedience^ raised such a flame 
that the house was adjourned ; and it was necessary to protect 
the utterer of such doctrines by a guard. The duty on wines^ 
laid aside for the time, was carried in a siibseqoeiit session 
in the same year ; and several other statutes were enacted, 
Vv^hich, as they did not affect the pale, may possibly have 
encountered no opposition. A part of Ulster, forfeited by 
Slanes O’Neil, a rebel almost as formidable in the first years 
of this reign as his kinsman Tyrone was near its conclusion, 
was vested in the crown ; and some provisions were made 
for the reduction of the whole island into shires. Connaught, 
in conse(juence, which had passed for one county, was divided 
into five.'^ 

In sir Henry Sidney’s second government, which began in 
Arbitrary the pale was excited to a more strennons re- 

oS Hen?y sistaiicc, by an attempt to subvert their liberties. It 
had long been usual to obtain a sum of money for 
the maintenance of the household and of the troops by an 
assessment settled between the council and principal inhabit- 
ants of each district. This, it was contended by the govern- 
ment, was instead of the contribution of victuals which the 
queen, by her prerogative of purveyance, might claim at a 
fixed rate, much lower than the current price.t It was 
maintained on the other side to be a voluntary benevolence. 
Sidney now devised a plan to change it for a cess or perma- 
nent composition for every ])lough-laad, witliout regard to 
those which claimed exemption from the burden of purvey- 
ance ; and imposed this new tax by order of council, as suffi- 
ciently warrantable by the royal prerogative. The land- 
owners of the pale remonstrated against such a violation of 
their franchises, and were met by the usual arguinenrs. 
They appealed to the text of the laws ; the deputy replied by 
precedents against law. “Her majesty’s prerogative,” lie 
said, “is not limited by Magna Cliarta, nor found in Little- 
ton’s Tenures, nor written in the books of Assizes, but regis- 
tered in the remembrances of her majesty’s exchequer, and 
remains in the rolls of records of the Tower It was 

* ITolingshed’s Chronicles of Tveland, f Sidney Papers, i. 153. 

342. This part is written by Hooker j: Id. 179. 
himself. Leland, 240, Irish Statutes, 
il Eliz. 
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l^rovecl, according to him, by the most ancient and credible 
records in the realm, that such charges had been imposed 
from time to time, sometimes by the name of cess, sometimes 
by other names, and more often by the governor and couiici], 
such of the nobility as came on summons, than by par- 
hameiit. These irregularities did not satisfy the gentry of 
the pale, who refused compliance with the demand, and still 
alleged that it was contrary both to reason and law to impose 
any charge upon them without parliament or grand coimciL 
A deputation was sent to England in the name of all the 
subjects of the English pale- Sidney vras not backward in 
rejrreseriting their behaviour as the effect of di.saffccrion ; nor 
was E]i/:al>eth likely to recede, where botli her authority and 
her revenue were apparently concen'.ecL But, after some 
demonstrations of resentment in committing the delegates to 
the Tower, she took alarm at the clamours of their country- 
men ; and, aware that the king of Spain was ready to tlirov/ 
troops into Ireland, desisted with that prudence wliicli always 
kept her passion in command, accepting a voluntary compo- 
sition for seven years in the accustomed manner.'* 

James 1. ascended the throne with as great advantages in 
Ireland as in his other kingdoms. That island 
was already pacified by the submission of Tyrone ; 
and all was prepared for a final establishment of tlie English 
power upon tlie basis of equal laws and civilized customs ; a 
reformation which in some res])ects the Icing was not ill fitted 
to introduce. His reign is perJiaps on tlie whole the most 
important in the constitutional history of Ireland, and that 


* Sidney Papers, 84. 117, &c. to 23.(7. 
Iloliiigshecl, 389. Lcland, 261. Sidney 
v.’as much disappointed at the queen’s 
want of firmne.ss ; but it was plain by 
the correspondence that Walsingliam also 
thought he had gone too far, P. 192. 
The sum required seems to have been 
reasonable, about 2000Z. a year from the 
live shires of the pule j and, if they had 
not been stubborn, he thought ail Mun- 
ster also, except the Desmond territories, 
would have submitted to the payment. 
(P. 183.) *'1 have great cause,” he 

writes, to mistrust ibe fidelity of the 
greatest niirnber of the people of this 
country’s birth of all degrees : they be 
X)apists, as I may v.-ell term tlicm, body 

M 


and soul. For not only in matter of re- 
ligion they be Ilomi.sh, but for govern- 
ment they will change, to be under a 
prince of their own superstition. Since 
your highnc.ss’ reign the papists never 
showed such boldness as now they do.” 
P. 184. This hov/cver hardly tailie.s wlih 
what he says afterwards, p. 208. : I do 
believe, for fiir the greatest number of 
the inhabitants of tlie English pale, her 
highness hath as true and faithful sub- 
jects as any she hath subject to the 
crown unless the former passage refer 
chiefly to those without tiie pale, who in 
fact were exclusively concerned in the 
rebellions of this reign. 
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from which the present scheme of society in that countiy is 
chiefly to be deduced. 

1. The laws of supremacy and uniformity, copied from 
those of England, were incompatible with any exercise of the 
Eoman catholic worship, or with the admission of any mem- 
bers of that church into civil trust. It appears indeed that 
they were by no means strictly executed during the queen’s 
reign* ; yet the priests were of course excluded, so far as the 
English authority prevailed, from their churches and benefices ; 
the former were chiefly ruined ; the latter fell to protestant 
strangers, or to conforming ministers of native birth, dissolute 
and ignorant, as careless to teach as the people were pre- 
determined not to listen.t The priests, many of them, engaged 


* Leland, ii. 381. 

f “ The church is now so spoiled,” 
says sir Henry Sidney in 1576, “as well 
by the ruin of the temples, as the dis- 
sipation and embezzling of the patri- 
mony, and most of all for want of suffi- 
cient ministers, as so deformed and over- 
thrown a church there is not, I am sure, 
in any region where Christ is professed.” 
Sidney Papers, i. 109. In the diocese 
of Meath, being the best inhabited coun- 
try of all the realm, out of 224 parish 
churches, 105 were impropriate, having 
only curates, of whom but eighteen could 
speak English, the rest being “ Irish 
rogues, 'who used to be papists,” fifty- 
tM'o other churches had vicars, and fifty- 
two more were in better state than the 
rest, yet far from well. Id. 112. Spenser 
gives a bad cliaracter of the protestant 
clergy, p. 412. [It was chiefly on this 
account, that the university of Dublin 
was founded in 1.591. Leland, ii. 319.-^ — 
1845.] 

An act was passed, 12 Eliz. c. 1., for 
erecting free schools in every diocese, 
under English masters ; the ordinary 
paying one third of the salary, and the 
clergy the rest. This however must have 
been nearly impracticable. Another act, 
13 Eliz. c. 4., enables the archbishop of 
Armagh to grant leases of his lands out 
of the pale for a hundred years without 
assent of the dean and chapter, to persons 
of English birth, “ or of the English and 
civil nation, born in this realm of Ire- 
land,” at the rent of 4d. an acre. It re- 
cites the chapter to be " except a very 
few of them, both by nation, education, 


and custom, Irish, Irishly aflPectioned, and 
small hopes of their conformities or as- 
sent unto any such devices as would tend 
to the placing of any such number of 
civil people there, to the disadvantage or 
bridling of the Irish.” In these northern 
parts, the English and protestant inter- 
ests had so little influence that the pope 
conferred three bishoprics, Derry, Clo- 
gher, and Raphoe, throughout the reign 
of Elizabeth. Davis, 254. Leland, ii. 248. 
What is more remarkable is, that two of 
these pi'elates were summoned to parlia- 
ment in 1585. Id. 295. ; the first in 
wdiich some Irish were returned among 
the commons. 

The reputation of the protestant chui'cli 
continued to be little better in the reign 
of Charles I., though its revenues were 
much improved. Straflbrd gives the 
clergy a very bad character in writing to 
Laud. Vol. i. 187. And Burnet’s Life 
of Bedell, transcribed chiefly from a con- 
temporary memoir, gives a detailed ac- 
count of that bishop’s diocese (Kllmore), 
which will take off any surprise that 
might be felt at the slow progress of the 
reformation. He had about fifteen pro- 
testant clergy, but all .English, unable to 
speak the tongue of the people, or to 
pcS-forin any divine offices, or conver.se 
with them, “ which is no small cause of 
the continuance of the people in popery 
still.” P.47. The bishop observed, says 
his biographer, “ with much regret, that 
the English had all along neglected the 
Irish as a nation, not only conquered but 
undisciplinable; and that the clergy had 
scarce considered them as a part of tijcir 
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in a conspiracy with the court of Spain against the queen and 
her successor, and all deeming themselves unjustly and sacri- 
legiously despoiled, kept up the spirit of disaffection, or at 
least of resistance to religious innovation, throughout the 
kingdom.* The accession of James seemed a sort of signal 
for casting off the yoke of heresy ; in Cork, Waterford, and 
other cities, the people, not without consent of the magistrates, 
rose to restore the catholic worship ; they seized the churches, 
ejected the ministers, marched in public processions, and shut 
their gates against the lord deputy. He soon reduced them 
to obedience ; but almost the whole nation was of the same 
faith, and disposed to struggle for a public toleration. This 
was beyond every question their natural right, and as cer- 
tainly was it the best policy of England to have granted it ; 
but the king-craft and the priest-craft of the day taught other 
lessons. Priests were ordered by proclamation to 

I T T . ^ Laws against 

quit the realm ; the magistrates and chief citizens of catholics 
Dublin were committed to prison for refusing to fre- 
quent the protestant church. The gentry of the pale remon- 
strated at the court of Westminster ; and, though their dele- 
gates atoned for their self-devoted courage by imprisonment, 
the secret menace of expostulation seems to have produced, 
as usual, some effect, in a direction to the lord deputy that he 
should endeavour to conciliate the recusants by instruction. 
These penalties of recusancy, from whatever cause, were very 
little enforced, but the catholics murmured at the oath of 
supremacy, which shut them out from every distinction : 
though here again the execution of the law was sometimes 
mitigated, they justly thought themselves humiliated, and the 
liberties of their country endangered, by standing thus at the 
mercy of the crown. And it is plain that even within the pale, 


charge : but had left them wholly into the 
hands of their own priests, without taking 
any other care of them but the making 
them pay their tithes. And indeed their 
})ricsts were a strange sort of people, that 
knew generally nothing but the reading 
their offices, w'hich were not so much as 
understood by many of them ; and tliey 
taught the pcojde nothing but the saying 
their paters and aves in Latin.” P. 114. 
Redell took the pains to learn himself the 


Irish language ; and though he could not 
speak it, composed the first grammar ever 
made of it, had the common prayer read 
every Sunday in Irish, circulated cate- 
chisms, engaged the clergy to set up 
schools, and even undertook a translation 
of the Old Testament, which he w'ould 
liave published, but for the opposition of 
Laud and Strafford. P. 1 21. 

^ Leland, 413. 
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the coEipuIsory statutes were at least far better eiiforeed than 
under the queen ; while in those provinces within which the 
law now first began to have its course, the difference was 
still more acutely pertreired.^ 

2. The first care of the new administration was to perfect 
n'..;iish lavv the reduction of Ireland into a civilized kingdom. 
iiinn;gho^.i Sheriffs were appointed throughout Ulster ; the terri- 
ireiand. eoiinties uiid baronies ^vere ex- 

tended to the few districts that still wanted them ^ the judges 
of assize went their circuits evexy where ; the customs of 
tanistry and gavelldnd Vvcre determined by the court of king’s 
bench to be void ; the Irish lords surrendered their estates to 
the crown, and received them back by tlie English tenures of 
knight-service or soccage ; an exact account was taken of the 
lands each of these chieftains possessed, that he might he 
invested with none but those he occupied ; while his tenants, 
exempted from those uncertain Irish exactions, the source of 
their servitude and misery, were obliged only to an annual 
quit-rent, and held their own lands by a free tenure. The 
king’s writ was obeyed, at least in profession, throughout 
Ireland ; after four centuries of lawlessness and misgovern- 
ment, a golden period was anticipated by the English courtiers, 
nor can we hesitate to recognise the influence of enlightened, 
and sometimes of benevolent minds, in the scheme of govern- 
ment now carried into effect.t But two unhappy maxims 


* Leland, 414, ^c. In a letter from 
six catholic lords of the pale to the king 
in 1513, published in Desiderata Ciiriosa 
Hibcnnca, i. 158., they complain of the 
oath of supremacy, which, they say, had 
not been much imposed under the queen, 
but was now for the first time eiiibrcecl 
ill the remote parts of the country ; so 
that the most sufficient gentry were 
excluded from magistracy, and meaner 
persons, if conformable, put instead. It 
is said on the other side, that the laws 
against recusants were very little en- 
forced, from the difficulty of getting 
juries to present them. Id. 359. Carte’s 
Ormond, 33. B at this at least shows that 
there was some disposition to molest the 
catholics on the part of the government ; 
and it is admitted that they were ex- 
cluded from offices, and even from prac- 
tising at the bar, on account of the oath 


of supremacy. Id. 320. : and compare 
the letter of six catholic lords, with the 
answer of lord depuh' and council in the 
same volume. 

f Davis’s Reports, ubi supra. Disco- 
very of Causes, &c. 260. Carte’s Life of 
Ormond, i. 14. Leland, 418. It had 
long been an object with the English go- 
vernment to extinguish the Irish tenures 
and laws. Some steps tov.-ards it were 
taken under Henry VIII, ; but at that 
time there was too great a repugnance 
among the chieftains. In Elizabeth’s in- 
structions to the earl of Sussex on taking 
the government in 1560, it is recom- 
mended that the Irish should surrender 
their estates, and receive grants in tail 
male, but no greater estate. Desiderata 
Curiosa Hibernica, i. 1. This would 
have left a reversion in the crown, which 
could not have been cut off by sun’ering 
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debased their motives, and discredited their policy ; the first, 

that none but the true religion, or the state’s religion, could I 

be sufiered to exist in the eye of the law ; the second, that : 

no pretext could be too harsh or iniquitous to exclude men 

of a different race or erroneous faith from their possessions. ; 

3. The suppression of Slanes O’Neil’s revolt in 15G7 ' 

seems to have suggested the thought, or afforded 
the means, of perfecting the conquest of Irelainl by pfSCh" 
the same methods that liad been used to commence -mm/ 
it, an extensive plantation of English colonists. The * 
law of forfeiture came in very conveniently to further this 
great scheme of policy. O’Neil was attainted in the parlia- 
ment of 1569 ^ the territories which ackiiovdcdged him as 
chieftain, comprising a large part of Down and Antrim, 
were vested in the crown ; and a natural son of sir Thomas v 

Smith, secretary of state, who is said to have projected if 

this settlement, was sent with a body of English to take ;t 

possession of the lands thus presumed in law to be vacant. 

This ex])editioii however failed of success ; the native oc- 1; 

cupants not acquiescing in this doctrine of our lawyers.^ ij, 

But fresh adventurers settled in different parts of Ireland ; 
and particularly after the earl of Desmond’s rebellion in 
1583, whose forfeiture was reclconed at574<,6S8 Irish acres, 
though it seems probable that this is more than double the y 

actual confiscation.t These lands in tlie counties of Cork 
and Kerry, left almost desolate by the oppression of the ||| 

Geraldines themselves, and the far greater cruelty of the go- 
vernment in subduing them, were parcelled out among En- 
glish undcrtiikers at low rents, but on condition of planting 

a recovery. But as tliose who held by statutes that treat the Irish as enemies, s 

Irish tenure had probably no right to some of which have boon mentioned 
alienate their lands, they had little cause above. It makes ail the king’s subjects 

to complain. An act in I50’9, 12 Eiiz. under his protection to live by tiie same 'ij 

c. 4., reciting the greater part of the law. Some vestiges of the old distinc- I 

Irish to have petitioned for leave to sur- tious remained in the statute-book, and ;J 

render their lands, authorises the deputy, were eradicated in Stralibrd’s parlhunent. 
by advice of the privy council, to grant 10& II Car. 1. c. 6'. j' 

letters patent to the Irish and degenerate * Leland, ii. 254, ^ 

English, yielding certain reservations to f See a note in Leland, ii. 902. The ’ 

the qiicem Sidney mentions, in several truth seems to be, that in this, as in i; 

of Ills letters, that the Irish were ready other Irish forfeitures, a large part, was - 

to surrender their lands. ^^ol. i. 94. restored to the tenants of the attainted ji 

105.1(55. parties. 

The act 3 1 Jac. 1. c. 5. repeals divers 
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eighty-six families on an estate of 12,000 acres ; and in 
like proportion for smaller possessions. None of the native 
Irish were to be admitted as tenants ; but neither this nor 
the other conditions were strictly observed by the under- 
takers, and the colony suifered alike by their rapacity and 
their neglect.*^ The oldest of the second race of English 
families in Ireland are found among the descendants of these 
Munster colonists. We find among them also some distin- 
guished names, that have left no memorial in their posterity ; 
sir Walter Raleigh, who here laid the foundation of his 
transitory success, and one not less in glory, and hardly less 
in misfortune, Edmund Spensei% In a country house once 
belonging to the Desmonds, on the banks of the Mull a, near 
Doneraile, the first three books of the Faery Queen were 
written ; and here too the poet awoke to the sad realities of 
life, and has left us, in his Account of the State of Ireland, 
the most full and authentic document that illustrates its con- 
dition. This treatise abounds with judicious observations ; 
but we regret the disposition to recommend an extreme 
severity in dealing with the native Irish, which ill becomes 
the sweetness of his muse. 

The two great native chieftains of the north, the earls of 
Tyrone and Tyrcoiinel, a few years after the king^s accession, 
engaged, or were charged with having engaged, in some new 
conspiracy? and flying from justice, were attainted of treason. 
Five hundred thousand acres in Ulster were thus forfeited to 
the crown ; and on this was laid the foundation of that great 
colony, which has rendered that province, from being the 
seat of the wildest natives, the most flourishing, the most 
protestant, and the most enlightened part of Ireland. Tins 
plantation, though projected no doubt by the king and by 
lord Bacon, was chiefly carried into effect by the lord deputy, 
sir Arthur Chichester, a man of great capacity, judgment, 
and prudence. He caused surveys to be taken of the several 
counties, fixed upon proper places for building castles or 
founding towns, and advised that the lands should be as- 
signed 5 partly to English or Scots undertakers, partly to 
servitors of the crown^ as they were called, men wlio had 

* Leland, ii. 301. 
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possessed civil or militarj’' offices in Ireland, partly to the old 
Irish, even some of those who had been concerned in Ty- 
rone’s rebellion. These and their tenants were exempted 
from the oath of supremacy imposed on the new planters. 
From a sense of the error committed in the queen’s time 
by granting vast tracts to single persons, the lands were 
distributed in three classes, of SOOO, 1500, and 1000 En- 
glish acres ; and in every county one half of the assignments 
was to the smallest, the rest to the other two classes. Those 
wdio received 2000 acres were bound within four years to 
build a castle and bawn, or strong court-yard ; the second 
class within two years to build a stone or brick house with a 
bawn ; the third class a bawn only. The first were to plant 
on their lands within three years forty-eight able men, 
eighteen years old or upAvards, born in England or the inland 
parts of Scotland ; the others to do the same in proportion 
to their estates. All the grantees were to reside within five 
years, in person or by approved agents, and to keep suffi- 
cient store of arms ; they were not to alienate their lands 
without the king’s licence, nor to let them for less than 
twenty-one years ; their tenants were to live in houses built 
in the English manner, and not dispersed, but in villages. 
The natives held their lands by the same conditions, except 
that of building fortified houses ; but they were bound to 
take no Irish exactions from their tenants, nor to siilFer 
the practice of wandering with their cattle from place to 
place. In this manner were these escheated lands of Ulster 
divided among a hundred and four English and Scots 
undertakers, fifty-six servitors, and two hundred and eighty- 
six natives. All lands which through the late anarchy 
and chanofe of reli 2 'ion had been lost to the church were 
restored; and some fm-ther provision was made for the 
beiieficed clergy. Chichester, as w^as just, received an 
allotment in a far ampler measure than the common servants 
of the crown.^ 

This noble design was not altogether completed according 

* Carte’s Life of Ormond, i. 15- Le- important and interesting narrative j also 
land, 41>9. Fanner’s Chronicle of sir vol. ii. of the same collection, 37. 
Arthur Chicliester’s government in De- Bacon’s Works, i, G57. 
siderata Curiosa liibernica, i. 32. ; an 
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to the platform. The native Irish, to whom some regard 
Avas shown by these regulations, were less equitably 
dealt with by the colonists, and by those other ad- 
venturers whom England continually sent forth to 
enrich themselves and maintain her sovereignty. Pretexts 
were sought to establish the crown’s title over the pos- 
sessions of the Irish ; they w^ere assailed through a law 
which they had but just adopted, and of which they knew 
nothing, by the claims of a litigious and encroacliiiig pre- 
rogative, against which no prescription could avail, nor any 
plea of foirness and equity obtain favour in the siglit of 
English-born judges. Thus, in the King’s and Queen’s 
counties, and in those of Leitrim, Longford, and Westmeath, 
385,000 acres were adjudged to tlie crown, and 00,000 
in that of Wicklow. The greater part was indeed regranted 
to the native owners on a permanent tenure; and some 
apology might be found for this harsh act of power in 
the means it gave of civilising those central regions, always 
the shelter of rebels and robbers ; yet this did not take 
oir the sense of forcible s})oliation, which every foreign 
tyranny renders so intolerable. Surrenders were extorted 
by menaces ; juries refusing to find the crown’s title were 
fined l)y the council ; many were dispossessed without any 
compensation, and sometimes by gross perjury, sometimes 
by barbarous cruelty. It is said that in the county of Long- 
ford the Irish had scarcely one third of their former |)osses- 
sions assigned to them, out of three fourths which luid been 
intended by the king. Those who had been most faithful, 
those even who had conformed to tlie protestant church, were 
little better treated than the rest. Hence, though in many 
new plantations great signs of improvement were perceptible, 
though trade and tillage increased, and towns were built, a 
secret rankling for those injuries was at the heart of Ire- 
land ; and in these two leading grievances, the penal laws 
against recusants, and the inquisition into defective titles, we 
trace, beyond a shadow of doubt, the primary source of the 
rebelliou in 1()41.^' 

* Leland, 437. 466. Carte’s Ormond, another treatise published in this collec- 
22. Desiderata Ciiriosa Hibernica, 238. tion, entitled a Discourse on the State of 
243. 378., et alibi, ii. 37. et post. In Ireland, 1614, an approaching rebellion 
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4. Before the reign of James, Ireland had been regarded 
either as a conquered country, or as a mere colony of English, 
according to the persons or the provinces which were in 
question. The whole island now took a common character, 
that of a subordinate kingdom, inseparable from the Ec*glish 
crown, and dependent also, at least as was taken for granted 
by our lawyers, on the Engllsli legislature ; but governed 
after the model of our constitution, by nearly the same laws, 
and claiming entirely the same liberties. It was a natural 
consequence, that an Irish parliament should represent, or 
afte(*t to represent, every part of the kingdom. None 
of Irish blood had ever sat, either lords or com- of Tvisll 
moners, till near the end of Henry V^IIL’s reign. 

The representation of the twelve counties, into which Munster 
and part of Leinster were divided, and of a few towns, which 
existed in the reign of Edward III., if not later, was reduced 
by the defection of so many English families to the limits of 
the four shires of the pale.^ Th(3 old counties, wlieii they 
returned to their allegiance under Henry VIIL, and those 
afterwards formed by Mary and Elizabeth, increased the 
number of the commons : though in that of 1567> as has 
been mentioned, the writs for some of them were arbitrarily 
withheld. The two queens did not neglect to create new 


is rcinarkably prcdictetl. “ The next re- 
bellion, whensoever it shall happen, doth 
threaten more danger to the state than 
any that hath preceded ; and my reasons 
are these ; I . They have the same bodies 
they ever had ; and therein they have 
and had advantage over ns. 2. From 
their infancies they have been and are 
exercised in the use of arms. 3. The 
realm, by reason of long peace, was never 
so full of youth as at this present. 4. That 
they are better soldiers than beretoforc, 
their continual employments in the wars 
abroad assure us ; and they do conceive 
that their men arc better than ours. 

5. That they are more politic, and able 
to manage rebellion with more judgment 
and dexterity than their elders, their ex- 
perience and education are sufficient. 

6. They will give the lirst blow ; which 
is very advantageous to them that will 
give it. 7. The quarrel for which they 
rebel will be under the veil of religion 
and liberty, than which nothing is es- 


teemed so precious in the hearts of men. 
8. And lastly, their union is such, as not 
only the old English dispersed abroad in 
all parts of the realm, but the inhabitants 
of the pale cities and towns, are as apt to 
take arms against us, which no precedent 
time hath ever seen, as the ancient Irish.” 
Vol. i. 432. “ I think that little doubt 

is to be made, but that the modern En- 
glish and. Scotch would in an instant be 
massacred ill their houses.” E. 438. This 
rebellion the author expected to be 
brought about by a league with Spain, 
and with aid from France. 

* The famous parliament of Kilkenny, 
in 1367, is said to have been very lui- 
merously attended. Lei and, i. 319. We 
find indeed an act, 10 H. 7. c. 23., an- 
nulling what was done in a preceding 
parliament, for this reason, among others, 
that the writ.s had not been sent to all 
the .shires, but to four only. Yet it ap- 
pears that the writs would not have been 
obeyed in that age. 
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boroughs, in order to balance the more independent repre- j 

sentatives of the old Anglo-Irish families by the English re- j 

tainers of the court. Yet it is said that in seventeen coun- 
ties out of thirty-two, into which Ireland was finally parcelled, 
there was no town that returned burgesses to parliament before 
the reign of James I., and the whole number in the rest was 
but about thirty.^ He created at once forty new boroughs, 
or possibly rather more ; for the number of the commons, 
in 1613, appears to have been 232. t It was several times 
afterwards augmented, and reached its complement of 300 
in 1692 . t These grants of the elective franchise w^ere made, 
not indeed improvidently, but with very sinister intents 
towards the freedom of parliament ; two thirds of an Irish 
house of commons, as it stood in the eighteenth century, being 
returned with the mere farce of election by wretched tenants 
of the aristocracy. 

The province of Connaught, with the adjoining county of 
Clare, was still free from the intrusion of English colonists. 

The Irish had complied, both under Elizabeth and James, , 

with the usual conditions of surrendering their estates to the 
crown in order to receive them back by a legal tenure. But, 
as these grants, by some negligence, had not been duly en- 
rolled in Chancery (though the proprietors had paid large 
fees for that security), the council were not ashamed to sug- ; j 

gest, or the king to adopt, an iniquitous scheme of declaring ' 

the whole country forfeited, in order to form another planta- 
tion as extensive as that of Ulster. The remonstrances of ^ 


* speech of sir John Davis (1612), on general consents and approbations.” 
the parliamentary constitution of Ireland, P. 158. The king’s mode of replying to 
in Appendix to Leland, vol. ii. p. 490., this constitutional language was eharac- 
with the latter’s observations on it. tcristic. “ What is it to you whether I 
Carte’s Ormond, i. 18. Lord Mount- make many or few boroughs ? My couii- 
morros’s Hist, of Irish Parliament. cil may consider the fitness, if I require 

f In the letter of the lords of the pale it. But what if I had created 40 noble- 
to king James above mentioned, they ex- men and 400 boroughs ? The more tlie 
press their apprehension that the erecting merrier, the fewer the better cheer.” De- 
so many insignificant places to the rank sid. Cur. Hib. SOS. 
of boroughs was with the view of bring- f Mountinorres, i. 16’6. The wliole 
ing on fresh penal laws in religion; number of peers in 1634 was 122, and 
« and so the general scope and institution those present in parliament th.it year 
of parliament frustrated ; they being or- w^ere 66 . They had the privilege" not 
dained for the assurance of the subjects only of voting, but even protesting by 
not to be pressed with any new edicts or proxy ; and those who sent none were 
laws, but such as should pass with their sometimes fined. Id. vol. i. 31 G. 1 
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those whom such a project threatened put a present stop to 
it ; and Charles, on ascending* the throne, found it better to 
hear the proposals of his Irish subjects for a coniposition. 
After some time it was agreed between the court charies i. 
and the Irish agents in London, that the kingdom 
sliould voluntarily contribute 120,000/. in ^hree 
years by equal payments, in return for certain graces, as 
they were called, which the king was to bestow. These 
w'ent to secure tlie subject’s title to his lands against the 
crown after sixty years’ possession, and gave the peo])le of 
Connaught leave to enrol their grants, relieving also the set- 
tlers in Ldstcr or other places from the penalties they had 
incurred by siinilar neglect. The abuses of the coimcil- 
chamber in meddling with private causes, the oppression of 
the court of wards, the encrcacliments of military autliority, 
and excesses of the soldiers were restrained. A free trade 
with the king’s dominions or those of friendly powers Avas 
admitted. The recusants were allowed to sue for livery of 
their estates in the court of wards, and to pi'actise in courts 
of law, on taking an oath of mere allegiance instead of that 
of supremacy. Unlawful exactions and severities of the 
clergy were prohibited. These reformations of unquc-stion- 
able and intolerable evils, as beneficial as those contained 
nearly at the same moment in the Petition of Right, would 
have saved Ireland long ages of calamity, if they liad been 
as faitlifully completed as they seemed to be graciously con- 
ceded. But Charles I. emulated, on this occasion, 
the most perfidious tyrants. It had been promised ajiiii'nu 
by an article in these graces, that a parliament sliould 
be held to confirm them. Writs of summons were accord- 
ingly issued by the lord deputy ; but with no consideration 
of that fundamental rule established by Poyning’s law, that 
no |)ar]iaioeiit should be held in Ireland until tlie king’s 
licence be obtained. This irregularity was of course dis- 
covered in England, and the writs of summons declared to 
be void. It w^ould have been easy to remedy this mistake, 
if such, it were, by proceeding in the regular course with a 
royal licence. But this was withheld *, no parliament Avas 
called for a considerable time ; and, when the three years 
had elapsed during which the voluntary contribution had been 
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payable, the king threatened to sti-aiten his graces, if it were 
not renewed.* 

He had now placed in the vice-royalty of Ireland that 
star of exceeding brightness, but sinister influence, 
tv.'ltitinof the willing and able instrument of despotic power, 
suaiford. Strafford. In his eyes the country he governed 

belonged to the crown by right of conquest ; neither the ori- 
ginar natives, nor even the descendants of the conquerors 
themselves, possessing any privileges which could iiiterfere 
with its sovereignty. He found two parties extremely jealous 
of each other, yet each loth to recognise an absolute prero- 
gative, and thus in some measure having a common cause. 
Tlie pu’otestants, not a little from bigotrj^, but far more from 
a persuasion that they held their estates on the tenure of a 
rigid religious monopoly, could not endure to hear of a toler- 
ation of popery, which, though originally demanded, was not 
even mentioned in the king^s graces; and disapproved the 
indulgence shown by those graces to recusants, w^hich is said 
to have been follow^ed by an impolitic ostentation of the 
Romish av orship. t They objected to a renewal of the con- 
tribution, both as the price of this dangerous tolerance of re- 
cusancy, and as debarring the protestant subjects of their 
constitutional right to grant money only in parliament. 
Wentworth, however, insisted upon its payment for another 
year, at the expiration of which a parliament was to he 
called, t 


* Carte’s Ormond, i. 48. Lcland, ii. 
475. et post, 

•■}■ Leland, iii. 4. et post, A vehement 
protestation of the bishop.? about this 
time, with Usher at tlieir head, against 
any connivance at popery, i.s a di.sgrace to 
their memory. It is to be met with in 
many books. Strahbrd, however, was far 
from any real liberality of sentiment, 
llis abstinence from religious persecution 
was intended to be temporary, a.s the mo- 
tives whereon it was founded. “ It Avill 
6e ever far forth of my heart to conceive 
that a conformity in religion is not above 
all other things principally to be intend- 
ed. For undoubtedly till we be brought 
all under one form of divine service the 
crown is never safe on this side, &c. It 
were too much at once to distemper them 
by bringing plantations upon them, and 
disturbing them in the exercise of tlieii* 


religion, so long as it be witliout scandal ; 
and so indeed very inconsiderate, as I 
conceive, to move in ibis latter, till that 
former be fully settled, and by that means 
the protestant party become by much the 
stronger, which in truth I do not yet 
conceive it to be.” StralF. Letters, ii. 39. 
He says, how’ever, and I believe truly, 
that no man had been touched foi' con- 
science-.salce since lie was deputy. Id. 
112. Every parisli, as \vq find by Bedell’s 
Life, had its priest and mass- ho use: in 
some places mass was said in the churches ; 
tlie iiomish bishops exercised their juris- 
diction, which was fully obeyed; but “the 
priests ^vere grossly ignorant and ojjenly 
scandalous, both for (lrunkennes.s and all 
sort of lewdnes.s.” R 41.76. More than 
ten to one in his diocese, the county of 
Cavan, were recusants. 

:j; Some of the council-board having in- 
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The king did not come without reluctance into this last 
measure, hating, as he did, the very name of parliament ; but 
the lord deputy confided in his own energy to make it in- 
noxious and serviceable. They conspired together how to 
extort the most from Ireland, and concede the least ; Charles, 
in truth, showing a most selfish indifference to any thing but 
his own revenue, and a most dislionouralde unfaithfulness to 
his word.* The parliament met in 1634, with a strong 
desire of insisting on the confirmation of the graces they 
had already paid for ; but Wentworth had so balanced the 
pfotestant and recusant parties, employed so skilfully the 
resources of fair promises and intimidation, that he |)rocared 
six subsidies to be granted before a j;i‘o:-ogatiw‘:!, without any 
mutual concession from the crown, t h\d iii.-iui agreed that 
a second session should be held for confirming the graces ; 
but in this, as might be expected, the supplies having been 
provided, the request of both houses that they might receive 

timated a doubt of their autliovity to bind let me not prove a Cassandra amongst 
the kingdom, “ I was then put to my last you, to speak truth and not be believed, 
refuge, which was plainly to declare that However, speak truth I will, were I to 
there was no necessity which induced me become your enemy for it. Remember 
to take them to counsel in this business, therefore that I tell you, you may easily 
for rather than fail in so necessary a duty make or mar this parliament. If you pro- 
to my master, I would undertake, upon ceed with respect, without laying clogs 
the peril of my head, to make the king’s and conditions upon the king, as wise 
army able to subsist, and to provide for men and good subjects ought to do, you 
itself amongst them, without their help.” shall infallibly set up this parliament 
Strairord Letters, i. 98. eminent to x>osterity, as the very basis 

Id. i. 183. Carte, GI. and foundation of the greatest happiness 

I The protestants, he wrote word, had and jirosperity that ever befell this nation, 
a majority of eight in the commons. He Rut, if you meet a great king witli nar- 
told them, “ it wasvery indiHercnt tohim row circumscribed hearts, if you will 
wliat resolution the house might take ; needs be wise and cautious above tlie 
that there were two ends he had in view, moon [sic], remember again that I tell 
and one he would infallibly attain, — either you, you shall never be able to cast your 
a submission of tlie people to his majesty’s mists before the eyes ofa discerning king ; 
just demiinds, or a just occasion of breach, you shall be found out ; your sons shall 
and either would content the king ; the wish they had been the children of more 
first was undeniably and evidently best believing parents ; and in a time %vhcn 
for them.” Id. 277, 278. In his speech you look not for it, when it will be too 
to the two houses, he said, His majesty late for you to help, the sad repentance of 
expects not to find you muttering, or to an unadvised heart shall be yours, lasting 
name it more truly, mutinying in corners, honour shall be my master’s.” 

I am comniandod to carry a very watchful These subsidies were reckoned at near 
eye over these private and secret conven- 41,000/. each, and v/crethiis apportioned; 
tides, to punish the transgression with a Leinster paid 13,000/. (of which 1000/. 
heavy and severe hand ; therefore it be- from thecityof.Dublin),MLinster 11,000/., 
hoves you to look to it.” Id. 289. Ulster 10,000/., Connaught 6,800/. 

“ Finally,” he concludes, “ I wish you Mountmorres, ii. 16. 
had a right judgment in all things ; yet 
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the stipulated reward met with a cold reception ; and ulti- 
mately the most essential articles, those establishing a sixty 
years' prescription against the crown, and securing the titles 
of proprietors in Clare and Connaught, as well as those which 
relieved the catholics in the court of wards from the oath of 
supi-emacv, were laid aside. Statutes, on the otlier hand, 
were borrowed from England, especially that of uses, which 
cut off the methods they had hitherto employed for OA^ading 
the law’s severity.'^ 

Strafford had always determined to execute the project of 
the late reign with respect to the western counties. He pro- 
ceeded to hold an inquisition in each county of Connaught, 
and summoned juries in order to preserve a mockery of justice 
in. the midst of tyranny. They were required to find the 
king’s title to all the lands, on such evidence as could be 
found and was thought fit to be laid before them ; and were 
told that what would be best for tlxeir own interest would be 
to return such a verdict as the king desired, what would be 
best for his, to do the contrary ; since he was able to establish 
it without their consent, and wished only to invest them 
graciously with a large part of wliat they now unlawfully 
withheld from him. These menaces had their effect in all 
counties except that of Galway, where a jury stood out ob- 
stinately against the crown, and being in consequence, as well 
as the sheriff, summoned to the castle in Dublin, were sen- 
tenced to an enormous fine. Yet the remonstrances of the 
western proprietors w-ere so clamorous that no steps were 
immediately taken for carrying into effect the designed plfait- 
ation ; and the great revolutions of Scotland and Exxgland 
which soon ensued gave another occupation to the mind of 
lord Strafford, t It Ixas never been disputed tliat a moi’e uni- 
form administration of justice in ordinary cases, a stricter 
coercion of outrage, a more extensive commerce, evidenced 
by the augmentation of customs, above all, the foundation of 

* Iri.sh Statutes, 10 Car, I. c. 1, 2, S, as any prince in the whole world can be ; 
&c* Strafford Letters, i. 279. 312. The and may still be, if it be not spoiled on 
king expressly approved the denial of the that side.” 

graces, though promised formerly by him- f Strafford Letters, i. 353. 370. 402. 
self. . Id. 345. Leland, iii. 20. 442. 451. 454. 473. ; ii. 113. 139. 365. 

« I can now say,” Strafford observes, Leland, iii. 30, 39. Carte, 82. 

(Id. 344.), “ the king is as absolute here 
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the great linen manufacture in Ulster^ distinguished the period 
of his government. * But it is equally manifest that neither 
the reconcileineiit of parties, nor their affection to the English 
crown, could be the result of his arbitrary domination ; and 
that, having healed no wound he found, he left others to break 
out after his removal. The despotic violence of this minister 
towards private persons, and those of great efiiinence, is in 
some instances well Icnown by the proceedings on his im- 
peaiilmient, and in others is sufficiently familiar by our his- 
torical and biographical literature. It is indeed remarkable 
that we find among the objects of his oppression and insult 
all that most illustrates the contemporary annals of Ireland, 
the vei]erablo learning of Usher, the pious integrity of Bedell, 
the experienced wisdom of Cork, and the early virtue of 
Clanricarde, 

The parliam.ent assembled by Strafford in 1640 began with 
loud professions of gratitude to the king for the excellent 
governor he had appointed over tliem ; they voted subsidies 
to pay a large army raised to serve against the Scots, and 
seemed eager to give every manifestation of zealous loyalty.t 
But after tlieir prorogation, and during the summer of that 
year, as rapid a tendency to a great revolution became visible 
as in England ; the commons, when they met again, seemed 
no longer the same men ; and, after the fall of their great 
viceroy, they coalesced with his EngTish enemies to consum- 
mate his destruction. Hate long' smothered by fear, but in- 
flamed by the same cause, broke forth in a remonstrance of 
the comnions presented through a committee, not to the king, 
but a superior po^ve^, the long parliament of England. The 
two houses united to avail themselves of the advantageous 
moment, and to extort, as they very justly might, from the 
necessities of Charles that confirmation of his promises wliicli 
had been refused in his prosperity. Both ])arties, catholic as 
well as protestant, acted together in this national cause, shun- 
ning for the present to bring forward those differences wliich. 

It is however truo that he discouraged f Leland, iii. 51. Strafford himself 

the woollen manufacture, in order to keep (ii. 397.) speaks highly of their dispo.- 
tbe kingdom more dependent, and that sition. 
this was part of hi.s motive in promoting 
the other. Strafford Letter's, ii. 19. 
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were not the less implacable for being thus deferred. The 
catalogue of temporal grievances was long enough to produce 
this nioinentary coalition : it might be groundless in some 
articles, it might be exaggerated in more, it rniglit in many 
be of ancient standing ; but few can pretend to deny that it 
exhibits a true picture of the misgovernment of Ireland at all 
times, but especially under the earl of StraSbrd. The king, 
in May, 1641, consented to the greater part of their demands, 
but unfortunately they were never granted by law,^ 

But the disordered condition of his afiairs gave encourage- 
ment to hopes far beyond what any parliamentary remon- 
stances could realize ; hopes long cherished when they had 
seemed vain to the world, but such as courage, and bigotry, 
and resentment would never lay aside. The court of Madrid 
had not abandoned its connexion with the disaffected Irish, 
especially of the priesthood ; the son of Tyrone, and many 
followers of tliat cause, served in its armies ; and there seems 
much reason to believe that in the beginning of 1641 the 
project of insurrection was formed among the expatriated 
Irish, not without the concurrence of Spain, and perhaps of 
Richelieu.t The government had passed from the vigorous 

* Carte’s Ormond, 100, 140. Leland, ser^^ed among the Irisli friars there, a 
iii. 54. ct post. Mountmorres, ii. 29. whisper was, as if they expected a re- 
A remonstrance of the commons to lord- bellion in Ireland, and particularly in 
deputy Wandesforcl against various griev- Connaught.” Cartes's Ormond, iii. 30. 
ances \A'as presented 7th November, 1G40, Tiiis letter, which Carte seems to have 
before lord Strafford Iiad been impeached, taken from a printed book, is authenti- 
Id. S9. As tc confirming the graces, the cated in Clarendon State Papers, ii. 143. 
delay, whether it proceeded from the king I have mentioned in another part of this 
or his Irish representatives, seems to have work, Chap. VII L, the provocations 
caused some suspicion. Lord Clanricarde which might have induced the ca])iriet of 
mentions the ill consequences that might Madrid to foment disturbances in Charles’s 
result, in a letter to lord Bristol. Carte’s dominions. The lords justices are taxed 
Ormond, iii. 40. by Carte witli siqdneness in paying no 

j- Sir Henry Vane comtnuuicatcd to attention to this letter, vol. i. IGd. ; but 
the lords justices, by the king’s command, how he knew tiuit they paid none seems 
March 16. 1640-4 1, that advice had been hard to say. 

received and confirmed by the ministers Another imputation has been thrown 
in Spain and elsewhere, which “deserved on the Irish government and on the par- 
to be seriously considered, and an especial liament, for objecting to permit levies to 
care and watchfulness to be had therein : be made fur the Spanish service out of 
that of late there have passed from Spain the army raised by Straffbi'd, and dis- 
(and the like may well have been from banded in the spring of 1641, which tlio 
other parts) an unspeakable number of king had himself proposed. Carte, i. 
Irish churchmen for England and Ire- 133. ; and Leland, 82., who follows the 
land, and some good old soldiers, under former implicitly, as he always does, 
pretext of asking leave to raise men for The event indeed pj-oved that "it would 
the king of Spain j whereas, it is ob- have been far safer to let those soldiers. 
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hands of Strafford into those of two lords justices, sir William 
Parsons and sir John Borlase, men by no means equal to the 
critical circumstances wherein they were placed, though pos- 
sibly too severely censured by those who do not look at their 
extraordinary difficulties with sufficient candour. The pri- 
mary causes of the rebellion are not to be found in their 
supineness or misconduct, but in the two great sins of the 
English government 5 in the penal laws as to religion which 
pressed on almost the whole people, and in the systematic 
iniquity which despoiled them of their possessions. They 
could not be expected to miss such an occasion of revolt : it 
was an hour of revolution, when liberty w^as won by arms, 
and ancient laws Avere set at nought ; the very success of 
tlieir worst enemies, tlie covenanters in Scotland, seemed the 
assurance of their own victory, as it was the reproach of their 
submission.'’^ 

The rebellion broke out, as is well kiiowm, by a sudden 
massacre of the Scots and English in Ulster, de- Rebellion 
signed no doubt by a Auiidictive and bigoted people 
to extirpate those races, and, if contemporary authorities are 
to be credited, falling little short of this in its execution. 
Their evident exaggeration has long been acknowledged ; but 
possibly the scepticism of later Avriters has extenuated rather 
too much the horrors of this niassacre.t It was certainly 


chiefly catholics, enlist under a foreign 
banner; Init considering the long con- 
nexion of Sixain with that iDarty, and the 
aj)prohenslon always entertained that the 
disaffected might acquire military ex- 
perience in her service, the objection does 
not seem so very unreasonable. 

The fullest writer on the Irish re- 
bellion is Carte, in his Life of Ormond, 
who had the use of a vast collection of 
documents belonging to that noble 
family; a selection from which forms his 
third volume. But he is extremely 
partial against all who leaned to the 
parliamentary or puritan side, and espe- 
cially the lords justices, Parsons and 
Borlase ; which renders him, to say the 
least, a very favourable witness for the 
catholics. I..eland, with much candour 
towards the latter, but a good deal of the 
same prejudice against the preshyterians, 
is little more than the echo of Carte. A 

N ] 


more vigorous, though less elegant his- 
torian, is AA^arncr, whose impartiality is 
at least equal to Leland’s, and who may 
perhaps, upon the whole, be reckoned 
the best modern authority. Sir John 
Temple's History of Irish Rebellion, and. 
lord Cianricarde’s Letters, with a few 
more of less importance, are valuable 
contemporary testimonies. 

The catholics themselves might better 
leave their cause to Carte and Leland 
than excite prej iiclices instead of allaying 
them by such a tissue of misrei)resen- 
tation and disingenuousness as Curry’s 
Historical Account of the Civil Wars in 
Ireland, 

f Sir John Temple reckons the number 
of protestants murdered, or destroyed in 
some manner, from the breaking out of 
the rebellion in October, 1641 , to the 
cessation in September, 1643, at three 
hundred thousand, an evident and enor- 

4 
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not the crime of tlie catholics generally ; nor, perhaps, in the 


other provinces of Ireland ar 
cruelty than their opponents.* 

mous exaggeration ; so that the first edi- 
tion being incorrectly printed, and with 
numerals, we might almost snspect a 
cipher to have been added by mistake, 
p. 15. (edit. Masores.) Clarendon sap 
forty or lifty thousand were murdered in 
the first insurrection. Sir William Petty, 
in bis Political Anatomy of Ireland, from 
calculations too vague to deserve con- 
fidence, puts the number massacred at 
thirfcy-seven thousand. Warner has scru- 
tinized the examinations of witnesses, 
taken befu'c a commission appointed in 
16-13, and now deposited in the library 
of Trinity College, Dublin; and, finding 
many of the depositions imswoim, and 
others founded on hearsay, has thrown 
more doubt than any earlier writer on 
the extent of the massacre. Upon the 
whole, he thinks twelve thousand lives of 
protestants the utmost that can be al- 
lowed for the direct or indirect efifeets of 
the rcijelHon, during the two first years, 
except losses in war (History of Irish 
llebellion, p. 397.), and of these only 
one third by murder. It is to be remark- 
ed, however, that no distinct accounts 
could be preserved in formal depositions 
of so promiscuous a slaughter, and that 
tlie very exaggerations show its tremen- 
dous nature. The Ulster colony, a 
nmnvroiis and brave people, were evi- 
dently unable to make head for a con- 
siderable time against the rebels ; which 
could hardly have been, if they had only 
lost a few tliousands. It is idle to throw 
an air of ridicule (as is sometimes at- 
tempted) on the depositions, because 
they are mingled with some fabulous 
circumstances, sueli as the appearance of 
tlie ghosts of the murdered on the bridge 
at Cavan j wbieli, by the way, is only 
toldj in the depositions subjoined to 
Temple, as the report of the place, and 
was no cold-blooded fabrication, but the 
V7ork of a fancy bewildered by real hor- 
rors. 

Carte, who dwells at length on every 
circumstance unfavourable to the oppo- 
site party, despatches the Ulster massacre 
in a single short paragraph, and coolly 
remarks, that there were not many mur- 
ders, “ considerinff ihe nature of such an 
affair f in the first week of the insurrec- 


e they diargeable with more 
WJiatever may have been the 

tion. Life of Ormond, i. 175 — 177. 
This is hardly reconcilable to fair deal- 
ing, Curry endeavours to discredit 
even Warner's very moderate estimate ; 
and affects to call him in one place, p. 1 84., 
“a writer highly prejudiced against 
the insurgents,” which is grossly false. 
He praises Carte and Nalson, the only 
protestants he does p)raise, and bestows 
on the latter the name of iinpartiol. I 
wonder he docs not say that no one y>ro- 
testant "was murdered. Dr. Ijingard has 
lid cly given a short nceount of the Ulster 
rebellicii (Ili.sr. of England, x. 154.), 
omitting all niention of the massacre, and 
endeavouring, in a note at the end of the 
volume, to disprove, by mere scraps of 
quotation, an event of such notoriety, 
that we must abandon all faith in public 
fame if it were really unfounded. 

« Carte, i. 253, 266 , ; iii. 5 1 . Leland, 
154. Sir Charles Cooteand Sir William 
St. I^eger are charged with great cruelties 
in 3Iunstcr. The catholic confoderiues 
spoke with ahb.orrtfnce of tlie Ulster mas- 
sacre. Leland, 161, Warner, 203. They 
behaved, in many parts, with humanity ; 
nor indeed do we find frequent instances 
of violence, except in those counties 
where the proprietors had boon disjDos- 
sessed. [It has been not unfroquent with 
Catholic writers to allege that .3000 Iri.sln 
had been massacred by the protestants in 
Isle Magee, Jiear Carric-tbrgus, before 
the rebellion broke out. Curry, in his 
grossly unfair History of the Civil Wars, 
and Plov.^lcn, in his not less unfair, and 
more superficial, Historical Review of 
the State of Ireland, are among these ; 
the latter having been misled, or afiect- 
ing to be persuaded, by a {tassage in the 
appendix to Clarendon’s Historical ,\c- 
count of Irish Affairs ; which appendix 
evidently was not written by tiiat his- 
torian himself, but subjoined by some 
one to the posthumous work. Carte, 
though he seems to be staggered by the 
numbers, gives some credit to, or at 
least states as not improbable, the main 
fact, tixat this massacre occurred ante- 
cedently to any committed by the Irish 
themselves. Life of Ormond, i. 188. 
But Leland refers to tlie original depo- 
sitions in Trinity College, Dublin, whence 
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* original intentions of tbe lords of the pale, or of the Anglo- 

Irish professing the old religion in general (which has been a 
problem in history), a few months only elapsed before they 
w'-eve almost universally engaged in the war.* The old dis- 
tinctions of Irish and English blood were obliterated by those 
of religion ; and it became a desperate contention whether the 
I majority of the nation should be trodden to the dust by for- 

feiture and persecuiion, or the crown lose every thing beyond 
a nominal sovereignty over Ireland. The insurgents, who 
might once perhaps have been content with a repeal of the 
penal laws, grew naturally in their demands through success, 
or rather tlirough the inability of the Englisli goN^ernment to 
keep the field, and began to claim the entire establishment of 
their religion ; terms in themselves not unreasonable, nor 
) ajipai’ently disproportionate to their circumstances, and vAuai 

the king was, in his distresses, nearly ready to concede, but 

' >V:! 

it appears, that some Scots soldiers, in giving any appellation to the rebels worse j 

garrison at Carrie- iergus, sallied out in than that of discontented gentlemen. ;; 

January, when the rebellion was at its Leland, HO. See too Clanricarde’s Let- > 

height, and slaughtered a few families of ters, p. 33, &c. In fact, several counties ' iS 

uiioifending natives in Isle Magee. Le- of Leinster and Connaught were in arms ;;45 

land, iii. J29. Dr, Lingard, it must in before the pale. ,^| 

justice be added, does not repeat this It has been thought by some that the 
slander. — L^'lo.] lords justices had time enough to have 

* Carte and Leland. endeavour to show quelled the rebellion in Ulster before it J 

that tbe Irish of the i)ale were driven spread farther. Vvarner, 130. Of this, 

into re’ocllion by tbe distrust of the lords as I conceive, we should not pretend to ' f 

justices, who refused to furnish tiiem with judge confidently. Certain it is that the 
arms, after the revolt in Ulster, and per- whole army in Ireland was very small, ; ' 

inittod the parliament to sit for one day consisting of only nine hundred and 

only, in order to publish a declaration forty-three horse, and two thousand tw^o v 

against the rebels. But tlio prejudice of hundred and ninety-seven foot. Tcir.jde, 

^ tiiese writers is very glaring. Theiusur- 32. Carte, 19-1. I think sir John Toinjile iy';| 

rection broke out in Ulster, October 23. has been unjustly depreciated ; he was ; 

1341 ; and in the beginning of December master of the rolls in Ireland at the time, . ;■ 

the lords of the pale were in arms, and a member of tlie council, — no bad | 

Surely tiiis affords some presumption that witness for what passed in Dublin ; and ;.;i| 

Warner has reason to think them privy to he makes out a complete justification as I 

the rebellion, or, at least, not very averse far as appears, for th.c coiuliict of the | 

to it. P. 14G. And with the suspieion lords justices and council towards the 4 

that might naturally attach to all Irish lords of the pale and the catholic gentry. 1 

catholics, could Borlase and Parsons be Nobody alleges that Parsons and Bor- | 

censurable for declining to intrust them lase were men of as mueli: energy as lord I 

wit!) arms, or rather for doing so with Strafford ; but those who sit down in : | 

some caution? Temple, 53. If they had their closets, like Leland and Warner, 1 

acted otherwise, wc should certainly have more than a century afterwards, to lavish | 

heard of their incredible imprudence, the most indignant contempt on their 

I Again, the catholic party in the house memory, should have reflected a little on | 

of commons were so cold in their loyalty, the circumstances. | 

to say the least, that they oldected to | 
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such as never could have been obtained from a third party, of 
whom they did not sufficiently think, the parliament and 
people of EnglaiuL The commons had, at the very begin- 
ning of the rebellion, voted that all the forfeited estates of 
the insurgents should be allotted to such as should aid in 
reducing the island to obedience ; and thus rendered the ^var 
desperate on the part of the Irish.* No great eflbrts were 
made, Iiov/ever, for some years ; but, after the king’s person 
had fallen into their hands, the victorious party set themselves 
in earnest to effect the conquest of Irelaiid. This 
was achieved by Cromwell and his powerful army 
In several years, with such bloodshed and rigour 

tliat, in the opinion of lord Clarendon, the sufferings of that 
nation, from the outset of the rebellion, to its close, have 
never been surpassed but by those of the Jews in their 
destruction by Titus. 

At tlie restoration of Charles II. there were in Ireland two 
Restoration p^ople, 0116 either of native, or old Englisli hlood, 
of Charles ji. other of recciit settlement; one catholic, the 
other protestant ; one humhled by defeat, the other insolent 
with victory; one regarding the soil as his ancient inherit- 
ance, the other as his acquisition and reward. There were 
three religions ; for the Scots of Ulster and the army of 
Cromwell Iiad never mvned the episcopal church, which for 
several years had fallen almost as low as that of Rome. 
There were claims, not easily set aside on the score of right, 
to tlie possession of lands, Avhicli the entire island could not 
satisfy. In England, little more had been necessary than to 
I'evive a suspended constitution : in Ireland, it was something- 
beyond a new constitution and code of law that was required ; 
it was the titles and boundaries of each man’s private estate 

* “ I perceived (says Freston, general ct post. Tbe letters of this great man, 
of tbe Irish, writing to lord Claiiricarde), perhajjs the most iinsiililed character in 
that the catholic religion, the rights and the annals of Ireland, and certainly more 
prerogatives of his majesty, iny dread so than even his illustrious contemporary, 
sovereign, the liberties of iny country, and the duke of Ormond, exhibit tiie struggles 
whether there should be an Irishman or of a noble mind between love of bis tu)un- 
no, were the prizes at stake.” Carte, iii. try and his religion on the one hand, 
120. Clanricardehimselfexprcssestothe loyalty and honour on th.e other. At a 
king, and to his brother, lord Essex, in later period of that unhappy war, lie 
January, 1642, his apprehension that the tliought himself able to conciliate both 
English parliament meant to make it a principles, 
religious war. Clanricarde’s Letters, 6T. 
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tluit were to be litigated and adjudged. The episcopal church 
was restored with no delay, as never having been abolished 
by law ; and a parliament containing no catholics, and not 
many vehement non-conformists, proci^eded to the great work 
of settling the struggles of opposite claimants, by a fresh par- 
tition of the kingdom.^ 

The king had already published a declaration for the settle- 
ment of Ireland, intended as the basis of an act of ^^tof 
parlianient. The adventurers, or those who, on the 
faith of several acts passed in England in 1642, with the 
assent of the late king, had advanced money for quelling the 
rebellion, in consideration of lands to be allotted to tliem in 
certain stipulated proportions, and who had, in general, 
actually received them from Cromwell, were confirmed in all 
the lands possessed by them on the 7th of May, 1659 ; and 
all the deficiencies were to be supplied before the next year. 
The army was confirmed in the estates already allotted for 
their pay, with an exce])tion of church lands and some others. 
Those officers who had served in the royal army against the 
Irish before 1649 were to be satisfied for their pay, at least 
to the amount of five eighths, out of lands to be allotted for 
tliat purpose. Innocent papists, that is, such as were not 
concerned in the rebellion, and whom Cromwell had arbi- 
trarily transplanted into Connaught, were to be restored to 
their estates, and those w-ho possessed them, to be indemnified. 
Those wlio had submitted to the peace of 1648, and had not 
bc-en aftervvards in arms, if they had not accepted lands in 
Connaught, wTre also to be restored, as soon as those wlio 
now possessed them sliould be satisfied for their expenses. 
Those wdio had served the king abroad, and thirty-six 
eninnoi'ated persons of the Irish nobility and gentry, were to 
be put on the same footing as the last. The precedenc^y of 
restitution, an important point where the claims exceeded 
the means of satisfying them, Avas to be in tbc order above 
specified.'!' 

Tliis declaration was by no means pleasing to all concerned. 
The loyal officers, ^Yhi) liad served before iGhO, munnured 
that they had little prospect of more than twelve shillings 


^ Carte, ii. 221. Lebnci, ^20. 


f Carle, ii. 216. Lclaiid, 414. 
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and sixpence in the pound, while the republican army of 
Cromwell would receive the full value. The Irish were 
more loud in their complaints ; no one was to be held inno- 
cent who had been in the rebel quartei-s before the cessation 
of l(>i3 ; and other qualifications were added so severe that 
hardly any could expect to come v/ithin them. In the house 
of commons the majority, consisting very much of the new 
interests, that is, of the adventurers and army, were in favour 
of adhering to the declaration. In the house of lords it was 
successfully urged that, by gi-atifying the new men to the 
utmost, no fund would be left for indemnifying* the loyalists, 
or the innocent IrLsh. It was proposed that, if the lands not 
yet disjiosed of should not he sufficient to satisf)^ all the in- 
terests for which the king had meant to provide by bis 
declaration, thei’e should be a pi-oportioual defalcation out of 
every class for the benefit of the whole. These discussions 
were adjourned to London, where delegates of the different 
parties employed every resource of intrigue at the English 
court. The king’s bias towards the religion of the Irish had 
rendered him their friend ; and they seemed, at one time, 
likely to reverse much that had been intended against them ; 
hut their agents grew* rash with hope, assumed a tone of 
superiority which ill became their condition, affected to justify 
their rehellion, and finally so much, disgusted their sovereign 
that he ordered the act of settlement to be sent hack *with 
little alteration, except the insertion of some more Ii*ish 
nominees.'^ 

Tlie execution of this act was intrusted to English com- 
missioners, from whom it was reasonable to hope for an 
impartiality which could not be found among tlie interested 
classes. Notwithstanding the rig'orous proofs nominally ex- 
acted, more of the Irish were pronounced innocent than the 
commons had expected ; and the new possessors having the 
sway of that assembly, a clamour ^vas raised that the popish 
interest had prevailed ; some talked of defending their estates 
by arms, some even meddled in fanatical conspiracies against 
the government; it was insisted that a closer inquisition 
should be made, and stricter qualifications demanded. The 

* Carte, 222. et post. Lelancl, 420, et post. 
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manifest deficiency of lands to supply all tlie claimants for 
whom the act of settlement provided, made it necessary to 
resort to a supplemental measure, called the act of explan- 
ation. The adventurers and soldiers relinquished one tliird 
of the estates enjoyed by them on the 7di of May, 1659. 
Twenty Irish nominees were added to those who were to be 
restored by the king’s favour ; but all those who had not 
already been ac.ljudged innocent, more than three thousand in 
number, were absoliiTely cut off from any hope of restitution. 
The great imijority of tliose no question were guilty ; yet 
they justly complained of this confiscation without a trial/^ 
U|)on the ^vhole result, the Irish catliolics having previously 
held about two thirds of the kingdom, lost more than one 
half of their possessions by forfeiture on accDUiit of their 
rebellion. If we can rely at all on the calculations, made 
almost ill the infancy of political arithmetic by one of its most 
diligent investigators, they were diminished also by much more 
than one third through the calamities of that period, t 

It is more easy to censure the particular inequalities, or 


Carte, 2S8 — 316. Leland, 431. et 

post. 

t Tii;: of ifv.uls rorRired nnd 

rcstox-ed, under the execution of the act of 
settlement, are not the same in all writers. 
Sir William Potty e.stimates the super- 
iicies of Ireland at 10,.'300,000 Irish acres 
(each being to tlie Iilnglish measure 
nearly as thirteen to cigiit), whereof 
7,500,000 are of good laii^ the rest 
being moor, bog, and lake. In 1641, 
the estates of the protestant owners and 
of the church were about one third of 
these cultival)le lands, tliose of catliolics 
two thirds. The whole of the latter 
were seized or sequestered l>y Cromwell 
and the parliament. After summing up 
the allotments made bytiie commissioners 
under the act of settlement, he concludes 
that, in 1672, the English, protestants, 
and church, have 5,140,000 acres, and 
the papists nearly half as much. Politi- 
cal Anatomy of Ireland, c. 1. In lord 
Orrery’s Letters, i. 187. et po.st., is a 
statement, which seems not altogether to 
tally with sir William Petty’s ; nor is 
that of the latter clear and consistent in 
all its computations. Lawrence, author 
of “ The Interest of Ireland Stated,” a 
treatise piibiishod in 16S2, says, ‘‘of 


10,868,949 acres, returned by the last 
survey of Ireland, the Irish papists are 
possessed but of 2,0^1,108 acres, which is 
but a small matter above the fifth pait of 
the whole.” Part ii. p. 48. Rut, as it 
is evidently below one f fth, there must 
be some mistake. It appears that in one 
of these sums he reckoned the whole ex- 
tent, and in the other onl}'- cultivable 
lands. Lord Clare, in his celebrated 
speech on the Union, greatly even . ates the 
confscations. [It is stated iii the En- 
glish Journals of Commons, l-ith J:in. 
1694, tliat the court of claims (thnt is, 
the commissioners ajjpointed as in tlie 
text) allotted 4,560.037 acres to the 
Engllsli, 2,r>23,S09 to the Irish, and left 
824,391 undisposed. This, ])y .snp])oshig 
the last to have been afterwards dividcvd, 
would very closely tall}- witli sir William 
Petty’s estimate. — 1845.] 

Petty calculates that above 500,000 of 
the Irish “perished and were wasted by 
the sword, plague, famine, hardship, and 
banishment, between the 2;Jd day of 
October 1641, and the same day 1652 ; ” 
and conceives the population of the island 
in 1641 to have been nearly 1,500,000, 
including protestants. But his conjec- 
tures arc prodigiously vague. 
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even, in some respects, injustice of the act of settlement, than 
to point out what better course was to have been adopted* 
The re-adjustment of all private rights after so entire a 
destruction of their landmarks could only be effected by 
the coarse process of general rules. Nor does it appear that 
the catliolics, considered as a great mass, could reasonably 
murmur against the confiscation of half their estates, after a 
civil war wherein it is evident that so large a proportion of 
themselves were concerned.* Charles, it is true, had not 
been personally resisted by the insurgents ; but, as chief of 
England, he stood in the place of Cromwell, and equally re- 
presented tlio sovereignty of the greater island over the lesser, 
which under no form of government it would concede. 

The catholics, however, thought tliemselves oppressed by 
the act of settlement ; and could not forgive the 
duke of Ormond for his constant regard to the pro- 
cMoianti testant interests, and the supremacy of the Englisli 
crown. They had enough to encourage them in the 
king’s bias towards their religion, which he was able to mani- 
fest more openly than in England. Under the administration 
of lord Berkely in I67O, at the time of Charles’s conspiracy 
with the king of France to subvert religion and liberty, they 
began to menace an approaching change, and to aim at re- 
voking, or materially weakening, the act of settlement. The 
most bigoted and insolent of the popish clergy, wlio had 
lately rejected with indignation an offer of more reasonable 
men to renoiince the tenets obnoxious to civil g'overnments, 
were countenanced at Dublin ; but the first alarm of the new 
proprietors, as well as the general apprehension of tlie court’s 
designs in England, soon rendered it necessary to desist from 
the projected innovations, t The next reign, of course, re- 
animated the Irish party ; a dispensing prerogati\^e set aside 
all tlie statutes ^ every civil ofliee, the courts c^f justice, and 
tlie privy council, were filled with catholics ; tlie protestant 
soldiers were disbanded; the citizens of that religion ^vere 

* Petty is as ill satisfied with the restor- by at least one fifth. Of tliosc ad j iidged 
ation of lands to the Irish, as they could innocents, not one in twenty were really 
be with the confiscations. “ Of all that so.” 

claimed innocency, seven in eight ob- f Carte, ii. 414. et post. Leland, 458. 
tained it. The restored persons have et post, 
more than what was their own in 10*41, 
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disarmed ; tlie tithes were withheld from their clergy ; they 
were suddenly reduced to feel that bitter condition of a con- 
quered and proscribed people, which they had long' rendered 
the lot of their enemies.'^ From tliese enemies, exa-v. perilled 
by bigotry and revenge, they could have nothing r: iV-: 
and exceeding measure of retaliation to expect ; nor had they 
even the last hope that an English king, for the sake of his 
crown and country, must protect those wdio formed tlie 
strongest link between the two islands. A man violent and 
ambitious, without su])erior capacity, the earl of Tyrcoiine], 
lord lieutenant in 1687^ and commander of the army, looked 
only to his master’s interests, in subordination to those of his 
countrymen, and of his own. It is now ascertained that, 
doubtful of the king’s success in the strug'gle for restoring 
popery in England, he had made secret overtures to some of 
the French agents for casting oft‘ all connexion 'with tiiat 
kingdom, in case of James’s death, and, with the aid of 
Louis, placing the crown of Ireland on his ow head.t 
The revolution in England was followed by a u ar warof isss, 
in Ireland of three years’ duration, and a war on mu/ction of 
both sides, like that of 1641, for self-preservation. 

In the parliament held by James at Dublin, in 1690, the act 
of settlement was repealed, and above 2000 persons attainted 
by name ; both, it has been said, perhaps with little truth, 
against the king’s will, who dreaded the impetuous nationality 
that was tearing away tlie bulwarks of his throne. 1- But the 
magnanimous defence of Derry and the splendid victory of 
the Boyne restored the protestant cause ; though the Irish, 
Avitli the su{?cour of Fj'eiich troops, maintained for two yeai*s 
a gallant resistance, they could not ultimately withstand the 
triple superiority of military talents, resources, and discipline. 
Their bravery, ho^^'ever, served to obtain the articles of 

^ Ijeliind, 493. ct post. Mazure, at Chester, in the: month of October, 
Hist, de In Revoiut. ii. 113. 1687, I'yrconnel iiiiclertook that in less 

4 M. Mazure has brought this remark- than a yca’r every thing shoiiUn)e pre- 
able fact to light. iJonrepos, a French pared. Id. ii. 3S1. 288. ; iii. 430. 
emissary in England, was authorized by t Eeland, 537. This seems to rest on 
his court to proceed in a negotiation with the authority of Leslie, wliich is by no 
Tyrconncl tor the separation of the two moans good. Some letters of IJariiion, 
islands, in case that a protestant should in 1(J87, show that James had intended 
succeed to the crown of England. He the repeal of the act of settlement. Dai- 
had accordingly a private interview with ryinple, 257. 263. 
a confidential agent of the lord lieutenant 
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Limerick on the surrender of that city ; conceded by their 
noble-minded conqueror, against the disposition of those who 
longed to plunder and persecute their fallen enemy. By the 
first of these articles, the Roman catholics of this kingdom 
shall enjoy such privileges in the exercise of their religion as 
are consistent with the laws of Ireland, or as they did enjoy 
in the reign of king Charles IL ; and their majesties, as soon 
as their affairs will permit them to summon a parliament in 
this kingdom, will endeavour to procure the said Roinau 
catholics such further security in that particular as n'uiy pre- 
serve them from any disturbance upon the account of their 
said religion.” The second secures to the inhabitants of 
Limerick and other places then in possession of the Irish, 
and to all officei’s and soldiers then in arms, v/ho should 
return to their majesties’ obedience, and to all such as should 
be under their protection in the counties of Limerick, Kerry, 
Clare, Galvray, and Mayo, all their estates, and all their 
rights, ])]*ivileges, and immunities, which they held in the 
reign, of Chailes IL, free from all forfeitures or outlawi’ies 
incurred by them.* 

This second article, but only as to the garrison of Li- 
merick or other persons in arms, is confirmed by statute 
some years afterwards.t The first article seems, liowever, 
to be passed over. The forfeitures on account of the I'cbel- 
lion, estimated at 1,060,792 acres, were somewhat dimi- 
nished by restitutions to the ancient possessors imdci’ the 
capitulatio3,i ; the greater part were laAushly distributed to 
English grantees.t It appears from hence that at the end 
of the seventeenth century, the Irish or Anglo-Irish catholics 
could hardly possess above one sixth or one seventh of 
the kingdom, § They were still formidable from their niim- 
bers and their sufferings ; and the victorious party saw no 
security but in a system of oppression, contained in a series 

See the articles at length in Leland, reckoned in these alone, they may have 
619. Those who argue from the treaty retained about one fifth. As th(.ir free- 
of Limerick against any political disabi- hold property at the time of the union 
lities subsisting at present do injury to a was very much less than this, we must 

good cause [1S27.] attribute the difference, partly to tlic 

■f Irish Stat. 9 Will. 3. c. 2, conversion of the wealthier families, and 

I I^arl. Hist. v. 1202. partly to the pressure of the penal laws, 

§ [Vide supra. But of cultivable which induced men to sell their lands, 
lands, if their forfeitures are to be — 1845.] 
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of laws during' the reigns of William and Anne, which have 
scarce a parallel in European history, unless it be that of the 
protestants in France, after the revocation of the edict of 
Nantes, who yet were but a feeble minority of the whole 
people. No papist was allowed to keep a school, or to teach 
any in private houses, except the children of the family.* 
Severe penalties were denounced against such as should go 
or send others for education beyond seas in the 
Romish religion ; and, on probable iriformation given to a 
magistrate, the burden of pro\'ii]g the contrary was tlirown 
on the accused ; the offence not to be tried by a jury, but by 
justices at quai'ter sessions. t Intermarriages betw^een per- 
sons of different religion, and possessing any estate in Ireland, 
were forbidden ; the children in case of either parent being 
protestant, might be taken from the otlier, to be ('diicated in 
that faith. t papist could be guardian to any child ; but 
the court of chancery might appoint some relation or other 
person to bring up the ^vard in the protestant religion. § The 
eldest son, being a j/rotestant, might turn his father’s estate 
in fee simple into a tenancy for life, and thus secure his own 
inheritance. But if the children were all papists, the father’s 
lands were to be of the nature of gavel km ul, and descend 
equally among' them. Papists were disabled from purchasing' 
lands except for terms of not more than tliirty^one years, at 
a rent not less tlian two thirds of the full value. They were 
even to conform within six mouths after any title should 
accrue by descent, devise, or settlement, on pain of forfeiture 
to the nex: prorestant heir ; a provision which seems intended 
to exclude them from real property altogether, and to render 
the others almost supererogatorj^il Arms, says the poet, 
remain to the plundered ; but the Irish legislature kntnv that 
the plunder would be imperfect and insecure ^vhiie arms re- 
mained ; no papist v'as permitted to reraiis them, and search 
might be made at any time by two justices.^[[ The bare 
celebration of catholic rites was not subjected to any fresh pe- 
nalties ; but regular priests, bishops, and others (laiming ju- 
risdiction, and all who slioiikl come into the kii^gdom from 

* 7 Will. 3. c. 4, § 9 Will 3. c. 3. 2 Anne, c. 6 . 

i- Id. {1 Id. 

•{: 9 Will 3. c. 3. 2 Anne, c. 6. f 7 W. 3, c. 5. 

VOL. II. 
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foreign parts, were banished on pain of transportation, in 
case of neglecting to comply, and of high treason in case of 
retarning from banishment. Lest these provisions should 
be evaded, priests were required to be registered ; they were 
forbidden to leave their own parishes ; and rewards were 
held out to informers who should detect the violations of 
these statutes, to be levied on the popish inhabitants of the 
country.^ To have exterminated the catholics by tlie sword, 
or expelled them, like the Moriscoes of Spain, would have 
been little more repugnant to justice and humanity, but in- 
comparably more politic. 

It may easily be supposed, that no political privileges 
would be left to those who were thus debarred of 
Jt'The'irSh tlic coiiimoii rights of civil society. The Irish par- 
liament had never adopted the act passed in the 5th. 
of Elizabeth, imposing the oath of supremacy on 
the members of the commons. It had been full of catholics 
under the queen and her two next successors. In the second 
session of 1641, after the dames of rebellion had enveloped 
almost all the island, the house of commons were induced to 
exclude, by a resolution of their own, those who would not 
take that oath ; a step which can only be judged in connexion 
with the general circumstances of Ireland at that awful 
crisis.t In the parliament of lG6l, no catholic, or only one, 
was returned T-; but the house addressed the lords justices to 
issue a commission for administering the oath of supremacy 
to all its membei-a. A bill passed the commons in 1663, 
for imposing that oath in future, which was stopped by a 
prorogation ; and the duke of Ormond seems to have been 
adverse to it. § An act of the English parliament after the 
revolution, reciting that “great disquiet and many dangerous 
attempts have been made to deprive their majesties and their 
royal predecessors of the said realm of Ireland by the liberty 
which the popish recusants there have had and taken to sit 
and vote in parliament,” requires every member of both 

^ 9 W, 3. c. 1. 2 Amie, c. 3. s. 7- | Leland says none ; but by lord Or- 

8 Anne, c. 3. rery’s letters, i. 35., it appears that one 

f, Carte’s Ormond, i. 328. Warner, papist and one anabaptist were chosen 
212, These %mters censure the measure for that parliament, both from Tuam. 
as illegal and impolitic. § Moimtmorres, i. 158. 
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houses of parliament to take the new oaths of allegiance and 
supremacy, and to subscribe the declaration against transub- 
staiitiation before taking his seat.^ This statute was adopted 
and enacted by the Irish parliament in after they had 

renounced the legislative siipre?ni=cv of Engiaiid under wliich 
it had been enforced. The elective fi'ancliise, which had 
been rather singularly spared in an act of Anne, was taken 
away from the Roman catholics of Ireland in or, as 

some think, not absolutely till 1727*t 

Tl.<ese tremendous statutes had in some measure the effect 
which their framers designed. The wealthier families, 
against whom they were principally levelled, conformed in 
many instances to the protestant church. ± The catholics were 
extinguished as a political body; and, thougli any willing 
allegiance to the house of Hanover would have been mon- 
strous, and it is known that their bisliops were constantly 
nominated to the pope by the Stuart princes §, they did not 
manifest at any period, or even during the rebellions of 1715 
and 1715, the least movement towards a disturbance of the 
government. Yet for thirty years after the accession of 
George L they coiitiiiued to be insulted in public proceedings 
under the name of the common enemy, sometimes oppressed 
by the enactment of new statutes, or the sti'icter execution of 
the old ; till in the latter years of George IL their peaceable 
depoi'tment, and the rise of a more generous spirit among' 
the Irish j)rotestants, not only sheathed tlie fangs of the law, 
hut elicited expressions of esteem from the ruling powers, 
which they might justly consider as the pledge of a more 
tolerant policy. The mere exercise of their religion in an 

* Mountmorres, i. 158. 3 W, & M. the top to the bottom, is almost ^vholjy in 

c» 2, the hands of these converts.” 

f Ibid. i. 168. Flowden’s Ilist. Re- § Evidence of State ot iredand in Scs- 
vienv of Ireland, i, 263. The terrible sions of 1S2'1 and 1825, p. 32.5. (as printed 
act of the second of Anne prescribes ftir Murray). In a letter of the year 
only the oaths of allegiance and abjur- 1T55, from a clergyman in Ireland to 
ation for voters at elections, § 24. archbishop Herring, in the British Mu- 

.■1: sSuch conversions were naturally dis- scum (Sloanc MSS. 4164. 11.), tliis js 
trusted. Boulter expresses alarm at the also stated. The writer seems to object 
number of p.seiulo-protestants who prac- to a repeal of the penal laws, which the 
tised the la^v ; and a bill vnts actually catholics were .<;uppo.sed to be attempt- 
passed to di.sable any one, who had not ing ; and says they had the oxcicise of 
professed that religion for tivc years, from their religion as openly as the protestanrs, 
acting as a barrister or solicitor, I.,etlers, and monasteries in many places, 
i. 226'. “ The r)ractice of the law, from 

o o 2 
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obscure manner had long been pernntted without molesta- 
tion.^ 

Thus in Ireland there were three nations, the original na- f? 

tives, the Anglo-Irish, and the new English ; the two former 
catholic, except some, chiefly of the upper classes, who had 
conformed to the church ; the. last wholly protestant. There 
were three religions, the Roman catholic, the established or 
Anglican, and the presbyterian ; more than one half of the 
protestants, according to the computation of those times, be- 
longing to the latter denomination. t These, however, in a 
less degree were under the ban of the law as truly as the 
catholics tliemselves ; they were excluded from all civil and : 

military offices by a test act, and even their religious meet- 
ings were denounced by penal statutes. Yet the house of J 

commons after the revolution always contained a strong pres- j! 

byterian body, and being unalde, as it seems, to obtain an act 
of indemnity for those who had taken commissions in the 
militia, wdiile the rebellion of 1715 was raging in Great Bri- 
tain, had recourse to a resolution, that v’hoever should prose- 
cute any dissenter for accepting such a commission is an 
enemy to the king and the protestant interest.t They did ' 

not even obtain a legal toleration till 1720 . § It seems as if 
the connexion of the two islands, and the whole system of 
constitutional laws in the lesser, subsisted only for the sake 
of securing the privileges and emoluments of a small number 
of ecclesiastics, frequently strangers, vdio rendered very little 
.return for their enormous monopoly. A great share, in fact, 
of the temporal government under George IL was thrown suc- 
cessively into the hands of two primates. Boulter and Stone ; 
the one a vrorthy but narrow- minded man, who showed his 
egreg'ious ig’norance of policy in endeavouring to promote the 
wealth and bappiiiess of the people, whom he at the same 



* Plowden’s Historical Review of tnajorit}- of pro test ants in Ireland; but 
State of Ireland, vol. i. pa.ssim. their proportion ha.s probably diminished 

f Sir William Petty, in 167S,reckon.s since the beginning of the eighteenth 
the inhabitants of Ireland at 1,100,000 ; century. [It appears by a late census, 
of whom 200,000 Englisl), and 100,000 in iS37, that tiio established church 
Scots; above half the former being of reckoned near 800,000 souls, the pre.sby- 
the established church. Political Ana- terians 680,000 ; the catholics were above 
tomy of Ireland, chap. ii. It is some- six millions. — 18-15.] 
times said in modern times, though er- :j: Plowden, 243. 

roneously, that the presbyterians fbrm a § Irish Stat. 6 G. 1. c. 5. 
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time studied to depress and discourage in respect of politicfil 
freedom ; the other an able, but profligate and ambitioas 
statesman, whose name is mingled, as an object of odium and 
enmity, with the first great struggles of Irish patriotism. 

The new Irish nation, or rather the protestant nation, since 
all distinctions of origin have, from the time of the great re- 
bellion, been merged in those of religion, partook in large 
measure of the spirit that was poured out on the advocates of 
liberty and the revolution in the sister kingdom. Their par- 
liament was always strongly whig, and scarcely manageable 
during the later years of the queen. They began to assimi- 
late themselves more and more to the English model, and to 
cast off by degrees the fetters that galled and degraded them. 
By Poyning’s celebrated law, the initiative power was re- 
served to the English council. This act, at one time popular 
in Ireland, was afterwards justly regarded as destructive of 
the rights of their parliament, and a badge of the nation^s 
dependence. It was attempted by the commons in 1641, 
and by the catholic confederates in the rebellion, to procure 
its repeal ; which Charles 1. steadily refused, till he w^as 
driven to refuse nothing. In his son’s reign, it is said 
that the council framed bills altogether; a negative alone 
on them and their several provisoes was left to parliament ; 
only a general proposition for a bill byway of address to the 
lord lieutenant and council came from parliament ; nor was 
it till after the revolution that heads of bills were presented ; 
tliese last in fact resembled acts of parliament or bills, with 
only the small difference of ^ Yv e pray that it may be 
enacted,’ instead of " Be it enacted.’ ” They assumed about 
the same time the examination of accounts, and of tlie expen- 
diture of public mone.y.t 

Meanwhile, as tJiey gradually emancipated themselves from 
the ascendancy of the crown, tliey found a more formidable 
power to contend with in the Eiiglisli parliament. It was 
acknowledged, by all at least of the protestant name, that 
the crown of Ireland was essentially dependent on that of 

* Mountmorres, ii. 142. Asoneliouse of conferences, which were consequently 
could not regularly transmit heads of much more usual than in England. Id. 
bills to the other, the advantage of a joint 179. 
recommendation was obtained by means f Id. 184. 
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Eiig'laiid, and subject to any changes that might affect the 
successioji of the latter. But the question as to the subor- 
dination of her legislature was of a different kind. Tlie 
precedents and authorities of early ages se(iiu not decisive ; 
so far as they extend, they rather countenance the opinion 
that English statutes were of themselves valid in Ireland. 
But from the time of Henry VI. or Edward IV. it was cer- 
tainly established that they had no operation, unless enacted 
by the Irish parliament.^ This however would not legally 
prove that tliey might not be binding, if express ^vords to 
that effect were (uviployed ; mid such was the doctrine of lord 
Coke and of otlier Englisli lawjmrs. This came into dis- 
cussion. about the eventful period of 1641. The Irish in 
general protested against the legislative authority of Englai jd, 
as a novel theory which could not be maintained t ; and two 
treatises on the subject, one ascribed to lord chancellor Bol- 
ton, or more probably to an eminent lawyer, Patrick Darcy, 
for the independence of Ireland, another, in answer to it, 
by Serjeant Mayart, may be read in the Hibernica of Har- 
ris.t Very few instances^ occurred before the revolution, 
wherein the English parliament thouglit fit to include Ireland 
in its enactments, and none perhaps wherein they were carried 
into effect. But after the revolution several laws of great 
importance were passed in England to bind the other king- 
dom, and acquiesced in without express opposition by its par- 
liament. Moljmeux, however, in his celebrated "^^Case of 
Ireland’s being bound by Acts of Parliament in England 
stated,” published in 1697) the claim of his country 

for absolute legislative independeucy. The house of com- 
mons at Westminster came to resolutions against this book ; 
and, with their high notions of parliamentary sovereignty, 
were not likely to desist from a pretension wdiich, like the 
very similar claisu to impose taxes in America, sprimg in 
fact from the semi-republican scheme of constitutional law 
established by means of the revolution. § It is evident that 

Vide supra. law made in England exi,>resdy to bind 

f Carte’s Ormond, iii. 55. Ireland, had given occasion to these dan» 

VoL ii. Vlountmorres, i. 3GO. gerous positions. On the SOth of June 

§ Journals, 27th June, 1698. Pari, they addressed the king in consequence, 
Hist. V. 1181. They resolved at tlie requesting him to prevent any thing of 
same time that the conduct of the Irish the like kind in future. In this address, 
parliament in pretending to re-enact a as first drawn, the legislative authority of 
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while the sovereignty and enacting power was supposed 
to reside wholly in the king, and only the power of con- 
sent in the two houses of parliament, it was much less 
natural to suppose a control of the English legislature over 
other dominions of the crown, having their own repre- 
sentation for similar ijurposes, than after they had become, 
in eiSect and in general sentiment, though not quite in 
the statute book, co-ordinate partakers of the supreme au- 
thority. The Irish parliament however, advancing as it were 
in a parallel line, had naturally imbibed the same sense of its 
own supremacy, and made at length an effort to assert it. 
A judgment from the court of exchequer in 1719? having- 
been reversed by the house of lords, au appeal was brought 
before the lords in England, who Jiffirmed the judg-nient of 
the exchequer. The Irish lords resoh-^ed that no appeal la}" 
from the court of exchequer in Ireland to the king in parlia- 
ment in Great Britain ; and the barons of that court having 
acted in obedience to the order of the English lords, were 
taken into the custody of the black rod. That house next 
addressed tlie king setting forth their reasons against admit- 
ting the appellant jurisdiction. But the lords in England, 
after recpiestiiig the king to confer some favour on the barons 
of the exchequer who had been censured and illegally im- 
prisoned for doing their duty, ordered a bill to be brought in 
for better securing tlie dependency of Ireland upon the crown 
of Great Britain, which declares ^Hhat the king’s majesty, by 
and with the advice and consent of the lords spiritual and 
temporal, and commons of Great Britain, in parliament as- 
sembled, liad, hath, and of right ought to have, full power 
and authority to make laws and statutes of sufficient force 
and validity to bind the people and the kingdom of Ireland ; 
and that the house of lords of Ireland have not, nor of l iglit 
ought to have, any jurisdiction to judge of, reverse, or affirm 
any judgment, sentence, or decree given or made in any court 
within the said kingdom ; and that all proceedings befoj'e the 
said house of lords upon any such judgment, sentence, or 

the kingdom of England is asserted. But position, which could stand much better 
this phrase was omitted afterwards, I on the new theory ot* the constitution 
presume, as rather novel; though by doing than the ancient, 
so they destroyed the basis of their pro- 
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decree, are, and are hereby declared to be, utterly null and 
void, to all intents and purposes whatsoever.’^ ^ 

The Eng'lish government found no better method of coun- 
teracting this risipg spirit of iride|>ei!dence than by bestowing 
the chief posts in the state and chm'cii on strangers, in order 
to keep up what was called the English interest, t This 
wretched policy united the natives of Ireland in jealousy and 
discontent, which the latter years of Sudft were devoted to 
inflame. It was impossible that the kingdom should become, 
as it did under George IL, more flourishing through its great 
natural fertility, its extensive manufacture of linen, and its 
facilities for commerce, thougli miicli restricted, tlie domestic 
alarm from the papists also being allayed by their utter pros- 
tration, without vrri thing under the indignity of its subordi- 
nation ; or that a house of commons, constructed so much on 
the model of the English, could hear patiently of liberties and 

privileges it did not enioy. These aspirations for 

Growth ofa i. i i Ti i 

patriotic equaiity iirst, perhaps, broke out into audible (‘om- 

party 111 I/Sa /. W. ’1 mi 

plamts in the year I'/oo, Ihe, country was m so 
thriving a state that there was a surplus revenue after pay- 
ment of all charges. The house of commons determined to 
apply this to the liquidation of a debt. The government, 
tliougli not uinvilling to admit of such an application, main- 
tained that the whole reveniie belonged to the king, and could 
not be disposed of without his previous consent. In England, 
where the grants of parliament are apyjjropriated according 
to estimates, such a question could hardly arise ; nor would 
there, I presumCj be the slightest doubt as to the control of 
the house of commons over a surplus income. But in Ireland, 
the practice of appropriation seems never to have prevailed, 
at least so strictly t; and the coiistitutional right might per- 

* (iG. I.C., 5- Plowdcn, 244. [7’here f See Boulter’s I.etters^ p.assina. His 
was some opposition made to this bill by plan for governing Ireliiiid was to send 
lord Molesworth, and others not so over as many Englisli-born bishops as 
much connected as he was with Ireland i possible. “ The bishops,” he says, “ are 
it passed hy 140 to S;>. Par 1. Hist. vii. the persons on whom the government 
642. — Tiie Irish house of lords must depend for doing the public busi- 
had, however, entertained writs of error ness here.” I, 238. This of course dis- 
as early as 16’44, and appeals in equity gusted the Irish church, 
from IS'Sl. ]Mountinorre.s, i. 339. The j: Mountmorres, i. 424. 

English peers might have remembered 
that their own precedents were not much 

older, . * 
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haps not unreasonably be disputed. After long and violent 
discussionsj wherein tlie speaker of the commons and other 
eminent men bore a leading part on the popular side, the 
crown was so far victorious as to procure some motions to be 
carried, which seemed to imply its authority ; but the lioiise 
took care by more special applications of the revenue, to pre- 
vent the recurrence of an undisposed surplus."^ From this 
era the great parliamentary history of Ireland begins, and is 
terminated after half a century by the Union : a period fruit- 
ful of splendid eloquence, and of ardent, though not always 
uncompromising, patriotism ; hut which, of course, is beyond 
the limits prescribed to these pages. 


Plowden, S 06 . et post. Hardy’s Life of Lord Chavlemout. 
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Abbey Lands, appropriation of them 
considered, i. 74, 79. yiota, — lawful- 
ness of seizing, 74. — distribution of, 
77. — retained by the parliament un- 
der Mary, 78. — increase the power 
of the nobility, &e. 79. — charity of 
the early possessors of, 80. — con- 
firmed by the pope to their new pos- 
sessors, 104. 

Abbot (George, archbishop of Canter- 
bury), sequestered, i. 417. and note, 

— his Calvanistic zeal, 474. — Popish 
tracts in his library, 485. note 

Abbots, surrenders of, to Henry YIII. 
probably unlawful, i. 72. — seats of, 
in parliament, and their majority over 
the temporal peers, 73. and note. 

Abjuration, oath of, clause introduced 
into by the tories, ii. 355. note. 

Abolition of military tenures, ii. 10. 

Act of Indemnity, ii. 2 , — exclusion of 
the regicides from the, 3. — Commons 
vote to exclude seven, yet add several 
more, 4. and notes. 

Act of Uniformity, ii. 36. — clauses 
against the presbyterians, 38. — no 
person to hold any preferment in 
England without episcopal ordination, 
■ibid, and note. — every minister com- 
pelled to give his assent to the Book of 
Common Prayer on. pain of being de- 
prived of his benefice, ibid, and note."^ 

— schoolmasters obliged to subscribe 
to, ibid. 

Act for suppressing conventicles, ii. 47. 
SO. — opposed by bishop Wilkins, 
ibid. — supported by Sheldon and 
others, ibid. 

Act of Supremacy, particulars of the, ii. 
90. 

Act of Security, persons eligible to par- 
liament by the, ii. 352. and note 353. 

— in Scotland, 499. 

Act of 1700 against the growth of 
popery, ii. 341. and note. — severity 


of its penalties, 342. — not carried 
into effect, ibid. 

Act of SetLlcment, ii. 343. — lijnitations 
of the prerogative contained in it, 
345. — remarkable cause of the fourlh 
remedial article, 347. — its precaution 
against the influence of foreigners, 
352. note. — importance of its sixth 
ari l eh*, ibid. 

Aor of Toiovaiiou, ascanty measure of 
religious liberty, ii. 336. 

Act against wrongous imprisonment in 
Scotland, ii. 496. 

Act for settlement of Ii^eland, ii. 555. — 
its insufficiency, 557. 

Act of explanation, ibid. 

Acts, harsh, against the native Irish in 
settlement of colonies, ii. 542. 

Acts replacing the crown in its prero- 
gatives, ii. 26. See Bills and Sta- 
tutes. 

Adamson, archbishop of St. Andrews, 
obliged to retract before the general 
assembly of the church of Scotland, 

11. 477. 

Addresses, numerous servile, from all 
parties to James II., ii. 237. and 
9iote. 

Administration of Ireland, in whom 
vested, ii. .517. 

Adultery, canon laws concerning, i. 102. 
note. 

Agitators established in every regiment, 
i. 629. 

Aix la Chapelle, peace of, ii. 74. 

Alienation, ancient English law's on, i. 

12 . 

Allegiance, extent and pow'er of i. 307. 
note. 

Allegiance, oath of, administered to 
papists under James L, i. 406. 

Allen, his treacherous purposes 

against Elizabeth, i. 144. and note, 

Almanza, battle of, ii. 397. 

Altars removed in churches, i. 87. 
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Alva (duke of), Ins designed invasion of 
England, i. 134. and note 139. 

Ambassadors, exempt from criminal 
process, i. 160. — extent of their pri- 
vilege examined, ihid. note. 

Andrews (Dr. Launcelot, bishop of Win- 
chester), his sentiments on transab- 
stanLiation, i. 481. note. — singular 
phrase in his epitaph, -tSd. note. 

Anecdoies, two, relaling to King Dbarles 
I. and Cromwell, i. 630. note. 

Anglesea (lord privy seal), statement of, 
in the case of Lord Danby, ii. 110. 
note. 

Anglican chrreh, ejected members of, 
i ii. 16. 

Aiijo:; (''.:'-ivO Ills proposed marriage 
with Queen Elizabei.ii, i. nota^ 
136. 232. note. 

Anne (princess of Denmark), her re- 
pentant letter to James IE, ii. 287. 
7iote. — a narrow-minded, foolish wo- 
man, 2SS. — her dark intrigues with 
the court of St. Germain’s, ibid. 

Anne, (queen of Great Britain), her in- 
capacity for government, ii. 371. — 
her confidence in Godolphin and 
jMaribo rough, ibid. — revolutions in 
her minhtry, 372. — alarmed at the 
expedition of the pretender, 384. — 
her secret intentions v/ith respect to 
the pretender never divulged, 388. and 
note. — her death, 392. 

Appeals in civil suits in Scotland lay 
from the baron’s court to that of the 
sheriff or lord of regality, and ulti- 
mately to the parliament, ii. 472. 

Argyle (earl of), refuses to subscribe the 
test, ii. 490. — convicted of treason 
upon the statute of leasing-making, 
and escapes, 491. — is executed after 
his rebellion upon his old sentence, 
ibid. 

Aristocracy, English, in Ireland, ana- 
logy of, to Ihav of Ei*ance, ii. :'312. 

Aristocracy of ScoLland, influence of the, 
in the reign of James IV., ii. 469, — 
system of repressing the, 470. 

Arlington (Henry Beunet, earl of), one 
of the Cabal, ii. 70. — obliged to 
change his policy, 93. 

Arminian controversy, view of the, i. 
400 — 405. and notes'. 

Arms, provided by freeholders, &;c. for 
defence of the nation, i. 552. 7iote f. 

Armstrong (sir Thomas), given up by 
the States, and executed without trial, 
ii.l57. 

Army, conspiracy for bringing in, to 
overawe the parliament, ii. 543. and 
note. 


Army of Scotland enters England, i.5S6. 

Army, parliamentary, new modelled, i. 
600. — advances toiviirds London, 625. 

Army, proposals of the, to King Charles 
I. at Hampton-court, i. 627. — re- 
jected by him, 628. — innovating 
spirit in, 637. — publishes a declara- 
tion for the settlement of the nation, 
640. — principal officers of, determine 
to bring the king to justice, 642. and 
note, 643. 

Army disbanded, ii. 12. — origin of the 
present, ibid. 

Army, great, suddenly rai.sed by Charles 
IL, ii, 98. and note f. 

Arn\y, intention of James II. to place 
the, under the counnand of Catholic 
oflieers. ii. 218, 

Army, standing, Charles the Second's 
necessity for, ii. 78. — its illegality in 
time of peace, 269. and note. — See 
t^tanding Army. — Apprehensions 
from it, 422. 

Army reduced by the commons, ii. 303. 

Army recruited by violent means, ii. 
37 7. and note 

Array, commissions of, i. 552. 

Arrest, exemption from, claimed by the 
house of commons, i. 208 — 272. — 
Parliamentary privilege of exemption 
from, 303. 

Articles, lords of the, their origin and 
power, ii. 468. — regularly named in 
the records of every parliament from 
the reign of James IV., ibid. — what 
they propounded, -when ratified by the 
three estates, did not require the 
king’s consent to give it validity, 471. 

— abolished, 496. 

Articles of the church of England, real 
presence denied in the, i. 95. — subse- 
quentlv altered, ibid, and note. — ori- 
ginal di-awing- up of the, 101. and 
note. — brought beiove parliament, 
192. — stature for subscribing, ibid. 

— ministers deprived for refusing, 
ibid, note f. 

Articles, thirty-nine, denial of any of 
the, made excommunication, i. 303. 
note 

Articles of the church on predestination, 

i. -100. 

Ariicidi Cleri, accjoiuit of the, i. 323. 

Artillery company established, i. 550. 

Arundel (Thomas Howard, earl of), his 
committal to the Tower, i. 378. 

Arundel (Henry Howard, earl of), liis 
case in parliament, ii. 200. note * 

Ashby, a burgess of Aylesbury, sues the 
returning officer for refusmgTiis vote, 

ii. 43G. 
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Asliiey (Anthony, lord, afterwards earl 
of Shaftesbury), one of the Cabal, ii, 
70. 

Ashley (serjeant), his speech in favour 
of prerogative, i. 390. note. 

Ashton (John), remarks 011 his convic- 
tion for high treason on presumptive 
evidence) ii. 324. 

Association abjuring tlie title of James 
II., and pledging the subscribers to 
revenge the doaili of William III., 
generally signed, ii. 291. and 

Atkinson( ), his speech in the house 

of Commons against the statute for 
the queen’s power, i. 117. note. 

Attainders against Russeli, Sidney, Cor- 
nish, and Armstrong, reversed, ii. 323. 

Atterbury (Dr.), an account of his book 
entitled JUghte and Privileges of an 
English Convocation, ii. 407- — pro- 
moted to the see of Rochester, 408. 

— disaffection to the house of Hano- 
ver, 414. — deprived of his see, and 
banished for life, ibid, 

Augsburg Confession, consubstantiation 
acknowledged in the, i. 90. 

Augsburg, league of, ii. 251. 

Aylmer (John, bishop of London), his 
persecution of papists, i. 143. note. — 
his covetousness and prosecution of 
the puritans, i. 202. and 7iote. — 
Elizabeth’s tyranny to, 224. note. — 
his answer to Knox against female 
monarchy, 280. — passage from his 
book on l!).e limited power of the 
English crown, 281, 2S2. 

Bacon (sir Francis, lord Verulam), his 
praise of the laws of Henry Vll., i. 
H. — bis error concerning the act of 
benevolence, 14. 'note. — his account 
of causes, belonging to the court of 
srar-ehamber, 54. — his apology for 
Tlie cxecuiion of catholics, 164. note. — 
hischaraeter of lord Burleigh, 204. — 
excellence and moderation of his Ad- 
vertisement on the Controversies of the 
Church of Enghmd, 227. and note'^. 

— disliked agreeing with the house 
of lords on a subsidy, 276. — his 
advice to James I. on summoning a 
parliament, 33S. — acquainted with 
the particulars of Overhury’s murder, 
352." and tiote. — impeached for bri- 
bery, 358. — extenuation of, ibid. 
7 iote i. — his notice of the puritans, 
395. * note. — Recommends mildness 
towards the papists, 408. note ±. 

Bacon (sir Nicholas), great seal given 
to, i. 110. 7iotc. — abilities of, ibid. — 


suspected of favouring the house of 
Suffolk, 128. — his reply to the 
speak v:- or Jic Iiout--.; of commons, 250. 

JBaillie (Robert), his account of the re- 
ception and impeachment of the earl 
of Strafford in ih.igland, i. 523. note. 

Ball (bishop of Ossory), persists in 
being consecrated according to the 
protestant form, ii. 527. 7iote. 

Ballot, the, advocated in the reign of 
Anne, ii. 367. note. 

Balmerino (lord), tried for treason on 
ihjScoxijh stairucv)’ Icariiig iuakh;;^ 
i:. 

Bancroft (Ricliard), archbishop of Can- 
terbuiy, endeavours to increase the 
ecclcslasiical jurisdieiioii, i. 324, 325. 
and nolc. — Puritan c-ergymen de- 
prived by, 304. and /lOlc. — defence of 
episcopacy, 395. wp/e. 

Bangorian controversy, ii. 408. — cha- 
racter of it, ibid, note f. 

Bank of England, its origin and depre- 
ciation of its notes, ii. 298. 

Banks (sir John), attorney-general, his 
defence of the king’s absolute power, 
i. 440. 

Baptism by mid wives abolished, i. 181. 
note *. 

Barehone’s parliament, 3. 660. — apply 
themselves with vigour to reform 
abuses, 661. — vote for the abolition 
of the court of chancery, ibid. — alarm 
the clergy, 662. — surrender their 
power to Cromwell, ibid. 

Barilion (the French ambassador), fa- 
vours the opposition, ii. 102. 7i.ote f. — • 
sums given to members of parliament 
mentioned by, 104. — remarks on that 
corruption. Ibid. — suspicious against, 
144. — extract from, concerning an 
address from the commons to the 
king, 2 IS- note, 

Barnes (Dr. Thomas), appointed to de- 
fend the marriage of Henry YIIL 
with Catherine of Arragon, i.60. note 

Baronets created by James I. to raise 
money, i. 338. and iiote. 

Barons of parliament, the title of, ob- 
jected to, i, 300. note. 

Barons, hluglish, their acquisitions in 
Ireland, ii. 509. 

Barrier treaty of lord Townslicnd, ii. 
376. 

Baxter, extract from his life, descrip- 
tive of the Episcopalians of his day, ii. 
18. 7}ote, 

Beal ( ), his hook against the eccle- 

siastical system of England, i. 148. 
note. 
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Beaucliamp (William Seymour, lord), 
lionours of his family resorted to, i. 
292. note. 

Bedford (Francis Russell, second earl 
of), imprisoned under queen Mary- 
on account of his religion, i. 103. — 
his death, i. 539. and note. 

Bedford (William Russell, fifth earl of), 
joins king Charles L at Oxford, i. 
577. — is ill received, 578. — returns 
to the parliament, ibid. 

Beggars caused by the alms of monas- 
teries, i. SO. — statute against giving 
to, ibid, noie 

Bell (Mr.), his attack on licences, i. 255. 
— elected speaker, ibid, and note. 

Bellarmine (cardinal Robert), opposes 
the test-oath of Ja7nes L, i. 407. 

Bellay (Joachim du, bishop of Bayonne), 
reports that a revolt %vas expected in 
England on the divoi'ce of Henry 
VliL, i. G7. 

Benefices, first fruits of, taken from the 
pope, i. G4. 

Benevolence, exaction so called in 1545, 
i. 24. — consequences of refusing to 
contribute to it, 25. — taken by queen 
Elizabeth, 244. note. 

Benevolences, oppression of, under Ed- 
ward IV., i. 14. — abolished under 
Richai’d III,, and revived by Heniy 
VII., ibid. — Granted by private per- 
sons. ibid. note. — required under 
James I., i, 342. 

Bennet (Dr.), his proposal on the di- 
vorce of Henry VIIL, i. 6G. note. 

Bennet ( ), an informer against 

papists, i. 154. 

Benison ( ), his imprisonment hy 

bishop Aylmer, i, 202. 

Berkeley (sir John), justice of the 
King’s Bench, defends ship-money, i. 
436. and note'^. — and the king’s ab- 
solute power, 441, — parliamentaiy 
impeachment of, 559. 

Berkeley (Charles, first oarl of), his ad- 
ministration in Ireland in 1670, ii. 
558. 

Berwick, right of election extended to, 
by Henry VIII., ii. 203. 

Best (Paul), ordinance against, for 
writing against the Trinity, i. 620. 
note, 

Bible, 1535, church translation of the, 
proscribed, i. 83. — liberty of read- 
ing, procured hy Cromwell, and re- 
called hy Henry VIIL, ibid, and 
note. 

Bill of exclusion, drawn in favour of the 
duke of York’s daughters, ii. 129. — 


of rights, 268. — of indemnity, 276. 
— ^for regulating trials upon charge? of 
high treason, 322. — of Till of queen 
Anne atfording peculiar privileges to 
th.e accused, 322. — to prevent occa- 
sional conformity, passes the com- 
mons, and is rejected by t lie lords, 412. 

— passed by next parliament, ibid. 

— repealed by the whig?, 413. and 
note. 

Birch (Dr. Thomas), confirms the 
genuineness of Glamorgan’s commis- 
sions, i. 612. 

Birth of the pretender, suspicions at- 
tending the, ii. 246. 

Bishops of England, authority of ihc 
pope in their election lakeu away, i. 
66. ■ — • their adherence to Rome the 
cause of their abolition by the Lu- 
therans, 92. — less Oifeiisive in Eng- 
land than Germany, ibid. — defend 
church property in England, 100. — 
some inclined to the puritans, 182. — 
conference of, with the house of com- 
mons, 210. — commons opposed to 
the, 211. — puritans object to their 
title, 223. note. — character of, under 
Elizabeth, 227. note, — tyranny of rlie 
queen towards them, ibid, and Mo^ef. 

— conference of, with the puritarus at 
Hampton Court, 297. — proceedings 
of the, against the puritans, 394, — 
jurisdiction of the, 465. and noie. — 
moderate government of, proposed, 
533. and notes. — proceedings on 
abolishing, 534. — excluded from par- 
liament, 536. and note. — reflections 
on that measure, 537, 538. — im- 
peachment of the twelve, 561. note. 

— restored to their seats in the house 
of lords, ii. 27. — their right of voting- 
denied by the commons, in the case 
of lord Danby, 111. — diseu.ssion on 
the same, ibid. — restored to Scoiland, 
after six year.s’ abolition, 476.— and 
to pra't of their revenues, ibid. — tlicir 
protestations against any connivance 
at popery, 546. note. 

Bishops, popish, endeavour to discredit 
the English scriptures, i. S3, note. — 
refuse to officiate at Elizabeth’s coron- 
ation, 110. and note. — deprived under 
Elizabeth, 111. — their subsequent 
treatment, 115. 

Bishopries despoiled in the reformation 
under Henry VIIL, i. 94. 

Black, one of the ministers of St. An- 
drew’s, summoned before the privy 
council of Scotland, ii. 480. 

Blackstone (sir Wfilliam), his misiinder- 
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standing of the statute of allegiance, 
11th Henry VIL, i. 10. noief . — 
inadvertent assertion of, ii. 145. 

Blair (sir Adam), impeached for high 
treason, ii, 145. 

Bland ( ), lined by authority of par- 

liament, i. 274. 

Blount (John), sentenced by the lords to 
imprisonment and hard labour in 
Erideyreli for life, ii. 442. 

Boleyn (Anne), her weakness of cha- 
racter, i, 31. ?ioie. — undoubted inno- 
cence of ; her indiscretion ; infamous 
proceedings upon her trial; her le- 
vities in discourse brought as charges 
against her ; confesses a precontract 
V, ith lo3’d Percy ; her marriage vith 
the king annulled, 32. — act settling 
the crown on the king’s children by, 
or any subsequent wife, 34. — time 
o? her marriage with Henry VIII. 
considered, 02. jwte. — interested in 
the reformed faith, 68. 

Bolingbroke (Henry St. John), lord, re- 
markable passage in his Letters on 
Histor}^, ii. 81. noief. — engaged in 
correspondence with the pretender, 
386, and note f. —-impeached of high 
treason, 395, — his letters in the Ex- 
aminer answered by lord Cowper, 
460. ?ioie — character of his writ- 
ings, 461. 

Bolton (lord chancelloi’)* treatise on 
the independence of Ireland, ii. 566. 

Bonaght, usage of, explained, ii, 509. 

Bonaght and coshering, barbarous prac- 
tice of, ii. 517. 

Bonner (Edmund, bishop of London), 
his persecution, i. 96. — treatment of, 
by Edward VI. ’s council, 97.7tote . — 
royal letter to, for the prosecution of 
heretics, 105. note. — imprisoned in 
the Marshalsea, 118. — denies bishop 
Horn to be lawfully consecrated, 

Books of the reformed religion imported 
from Germany and Flanders, i. 82. — 
statute against, zltid note. — books 
against the queen prohibited by sta- 
tute, 137. 

Books, restrictions on printing, selling, 
possessing, and importing, i. 238. and 
?wte6\ 

Booth (sir George), rises in Cheshire 
in favour of Charles II., i. 693, 

Boroughs and burgesses, elections and 
w'ages of, under Elizabeth, i. 264. 
and ??.ote. 

Boroughs, twenty-two created in the 
reign of Edward VL, i. 45. — four- 
teen added to the number under 


Mary, zdzd and twenty-one, ii. 203. 
— state of those that return members 
to parliament, 202. — fourteen cre- 
ated by Edward AH., 203. — many 
more by Elizabeth, ihid. 

Boroughs royal of Scoilajid, common 
usage of the, to choose the deputies 
of other towns as their proxies, ii. 
469. 

Bossnet (Jaques), his invective against 
Cranmer, i. 97. 

Boucher (Joan), execution and speech 
of, i. 96. and note. 

Boulter, primate of Ireland, his great 
share in the government of Ireland 
in the reign of George II, ii. 564. 
— his character, ihid. 

Bound (Dr.), founder of the Sabbata- 
rians, i. 397. note 

Boyne, splendid victory of the, gained 
by AVilliam III., ii. 559. 

Brady (Dr. Thomas), remarks on his 
writings, ii. 161. — on his treatise on 
boroughs, 206. 

Brehon, customs of, murder not held 
felony by the, ii. 495. and note'^. 

Brewers complain of an imposition on 
malt, 5. 3C2. note. — proclamation 
concerning, 443. 

Bribery, first precedent for a penalty on, 

i. 267. — impeachments for, 357. — 
prevalent in the court of Charles IL, 

ii. 51. — its prevalence at elections, 
447. 

Bridgeman (sir Orlando), succeeds 
Clarendon, ii. 73. 

Brihuega, seven thousand English un- 
der Stanhope surrender at, ii. 378. 

Bristol ( John lord Dighy, earl of ), 
refusal of summons to, &c., i. 379. 
note *. 

Bristol (George Dighy, earl of), con- 
verted to popery, ii. 42. — attacks 
Clarendon, 63. ziote. f. 

Brodie (Mr.), his exposure of the mis- 
representations of Hume, i. 284. note. 

Browne (sir Thomas), his abilities, i. 
493. 

Brownists and Barrowists, most fiinatic 
of the puritans, i. 214. — emigrate to 
Holland, ihid. — execution of, ibid. 
and note f . 

Bruce (Edward), his invasion of Ireland, 
ii. 519. 

Bueer (Martin), his permission of a 
concubine to the landgrave of Hesse, 
i. 08. note. — ohjected to the Englisli 
vestments of priests, 102. — bis doc- 
trines concerning the Lord’s Supper, 
90. — politic ambiguity of, ihid. note. 
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— assists in drawing up tlie forty -two 
articles, 97. noie. 

Buckinghairi (Edward Stafford, duke 
of), his trial and execution under 
Henry VIIL, i. 27. and note — his 
impeachment, 377, 378. 

Buckingham (George Villiers, duke 
of), his connection with Lord Bacon’s 
iiiipeaclnaont, i. 358. and note'll — 
sets aside the protracted match with 
Spain, 370. — deceit of, 376. and note^, 
— his enniit 3 ’’ to Spain, 408. and notes. 
— his scheme of seizing on American 
gold mines, 409. note* 

Buckingham (son of the preceding), 
one of the cahal ministry, ii. 70. — 
driven from the king’s councils, 90. 

— administration of, during the reign 
of Charles II., 175. 

Buckingham (John Sheffield, duke of), 
engaged in the interest of the pre- 
tender, ii. 386. and note. 

Bull of Pius V. deposing Elizabeth, i. 
137. — prohibited in England by sta- 
tute, ibid. 

Ballinger (Henry), objected to the En- 
glish vestments of priests, i. 102. 

Buonaparte (Napoleon), character of, 
compared with that of Oliver Crom- 
well, i. GSl, 682. and note. 

Burchell (Peter), in danger of martial 
law under Elizabeth, i. 241. and 
note. 

Burgage tenure, ii. 200. — opinion of 
tiic author concerning ancient, 20.5. 

Burgesses, wages of boroughs to, i. 264. 
note. — debate on non-resident, in the 
House of Commons, 266. 

Burgundy (duke of), effect of his death 
on the French succession, ii. 381. 

Burnet (Dr. Gilbert, bishop of Salis- 
bury), denies the answ'cr of Henry 
VIIX. to Luther, i. 59. note. — ^and 
the king’s bribery of the universities 
on his divorce, 61. note. — his doubts 
on the time of Anne Boleyn’s mar- 
riage, 62. 7wte. — his valuation of the 
suppressed monasteries, 76. — his ob- 
servations on the persecutions of 
Mary, 106. note. — anecdote related 
by, ii. 62, note. — his remarkable 
conversation with Bentinck, 263. 
note. — remark of, on the statute for 
regulating trials in cases of high 
treason, 327. 

Burton (Henry), and Edward Bastwick, 
prosecuted by the Star Chamber, i. 
456. 

Busbeil, a juryman, committed for non- 
payment of his fine imposed on 


him in the case of Penn and Mead, ii. 
173. 

Butler (Mr. Charles), his candid charac- 
ter of Cranmer, i. 99. note, — his 
discussion of the oath of supremacy, 
112. note. 

Cahal ministry, account of the, ii. 72. 

Cabinet council, question of its respon- 
sibility, ii. 348, and note. — members 
of the, answerable for the measures 
adopted by its consent, 350. 

Calais, right of election extended to, ii. 
203. 

Calamy (Edmund), ijTeguIarly set at li- 
berty by the king’s order, ii. 45. 

Calvin (John), adopts Bucer’s doctrine 
on the Lord’s Supper, i. 90. — malig- 
nity of, 96. — objected to the English 
vestments of priests, iU2. 

Calvinism in England, i. 403. 405. and 
note. 

Calvinists, scvv’.x: nc: agairsl ihe. v. 48. 

Caiuhrid gc 1' u 1 \ rs i i \ , 1 : : ^ > s : : a hie to 
Protestantism, i. 184. 

Camden (William, Clarenceux king of 
arms), remarks of, concerning Eliza- 
beth’s appointment of a successor, i. 
127. note. 

Cameronian rebellion, ii, 471. — the 
Canicrojiia:!? p;ibli-h :: d-Kdarailf'!: iv- 
nouneing their allegiance to Charles 
IL, 473. 

Campian (Edmund), executed for po- 
pery, i. 145. — his torture justified by 
Lord Burleigh, 149. 

Canon laws, commissioners appointed 
for framing a new series, i. 101. notes. 
— character of the canons, which 
were never enacted, ibid. — amend- 
ments of attempted, 191. 

Canons, ecclesiasticai, new code of, 
under James I., i. 303. and notes.— 
defending the king’s a’osolute powder, 
322. and note. 

Cardwell’s “Annals of the Church,” 
remarks upon a passage in, i. 39(5. 
7iote. 

Carleton (sir Dudlej*), liis unconst itu- 

, tional speech on parliaments, i. 377. 
note. 

Came (Sir Edward), ambassador at 
Rome, to Queen IMary, i. 109. and 
note. 

Carte (Thomas), his censure of the cha- 
racter, &c. of Queen Mary, i. 105. 
note. — his anecdotes of Godolphin 
and Ilarky^ ii. 371. note. — -his life 
of the Duke of Ormond, iiol.note . — 
the fullest writer 011 the Irish rebel- 
lion, ibid. 
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Carte and Leland, their account of the 
causes of the reheliion in Ireland in 
1641, ii. 5 5 -‘3. note. 

Cartwright (Tlionuis), founder of the 
Puritans, i, 185. — his character, ibid, 

' — his Adnsoiiis'O;!, Ids 

sitionto i;!\ :l The eljurch, 

ibid. — :!i> pr')ba!‘it: ijiicni ofiis over- 
throw, 187. iiote'^. — design of his 
lahoLirs, ISS. — objected to the seizure 
of church property, ibid, note , — 
summoned before the ecclesiastical 
commission, 207. — disapproved of 
the puritan libels, 208. — assertions 
of, concerning Scripture, 216, note, 

Catherine of iVrragon, queen of Henry 
YHI., his marriage wuth her, and 
cause of dislike, i. 60. and note , — 
divorce fixim, ibid, feelings of the 
nation in her favour, 68. 

Catholic religion. |»vcsi.:nipEi('Ti of the 
estahlishnient o!', ii.8!. — remarks on 
James the .Sccond’.s intention to re- 
establish, 212. 

Catholics, law's of Elizabeth respecting 
the, i. chap. iii. 108 — 169. — a proud 
and obnoxious faction in the reign of 
Charles I., i. 5S8. — natural enemies 
to peace, 589. — hated by both parties, 
505. — Charles I. gave much offence 
by accepting their proffered services, 
ibid. — promises of Charles 11. to, ii. 
:59. — Loyalty of, 40. — Charles II.’s 
bias ill favour of, Ibid. — laws against, 
enforced in Ireland, 538. — claim the 
re-ostahlishmeut of their religion, 
553. — aim at revoking the act of 
settlement, 558. — their hopes under 
Charles II. and .Tames II., ihid,-^ 
their possessions at the end of the 
seventeenth century, 560. — severity 
of the laws against them during the 
reigns of William III. and Anne, .501. 
— severe penalties imposed upon 
them, ibid. 

Cavaliers, ruined, inadequate relief vo- 
ted to, ii. 22- 

Cavendish (Richard), proceijclings con- 
cerning his office for writs, i.279. note, 

Cecil, William (lord Burleigh), his 
great talents, i. 110. — paper of, on 
religious reform, ibid, notej. — his 
memoranda concerning the debates 
on the succession under Elizabeth, 
126. note. — his conduct concerning 
Elizabeth’s marriage, 124. — argu- 
ments of, relating to the archduke 
Charles and the earl of Leicester, 
ibid. note. — procures an astrological 
judgment on her marriage with the 
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duke of Anjou, 125, note, — favours 
her marriage with the archduke 
Charles, 12k note , — suspected of 
favoLirwg; the house of Suffolk, 128, 
and 7io!e^. — memorandum of, con- 
cerning the queen of Scots, 133. — 
fears ojf, concerning the nation, 136. 

— his proceedings against Alary Stu- 
art restrained by Eiizabei.li, 139.* — 
pamphlets of, in defence of Elizahei.h, 
149, 150. and note. — answered by 
cardinal Allen, and .supported by 
Stubbe, 149. 7io(c . — his memorial on 
the oath of supremacy, 151. — his ad- 
vice for repressing of papists, 152. — 
fidelity of liis sirles on Mary queen of 
Scots, 156. —-continues his severity 
to the papists, 1 67. — his strictness 
over Cambridge University, 1S4. ludo, 

— averse to the severity of Whitgift, 

202. — his apology for the puritans, 

203. — his constant pliancy towards 
Elizabeth, 204. — his spoliation of 
church property, 223. — project of, 
for raising money, 245.- — interests 
himself in affairs of private indivi- 
duals, 246. and note, — his policy in 
doing so, ibid. — foresiglit the cha- 
racter of his administration, 247. 

Cecil, Robert (earl of Salisbury), his in- 
nocence of the gunpow’der conspiracy, 
i. 406. note. 

Celibacy of priests, its origin and evils 
considered, i. 91. note. 

Census of 1837, results of the, in Ire- 
land, ii, 564. 7iote. 

Ceremonies, superstitious, abolished in 
England, i. 8(5, 

I Chambers (Richd. ), proceedings against 
for refusing to pay customs, &c,, i. 
426. 

Chancery, court of, its practice concern- 
ing charitable bequests, i. 79, note. 

Chancery, origin and powder of the 
court of, i. 344. — dispute on the ex- 
tent of its jurisdiction, 345. — its abo- 
lition voted, i, 661. 

Chantries, acts tbi' abolishing, i. 94. — 
disposition of their revenues, ibid, 

Charles I. (king of England), constitu- 
tion of England under, from 1625 — 
1629, i. chap. vii. 374 — 419. — fa- 
vourable features of his character, 
374. and 7iote . — succeeds to the 
throne in preparations for war, 375. 

— privileges of parliament infringed 
I by, 378, 379. — determines to dissolve 

it, 380. and 7iotc. — demands a loan, 

! and consequent tumult, 381. and note. 

I — arbitrary proceedings of his coun- 
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cil, 3S2. and note summons a new 

parliament, 3&7, and note §. — liis dis- 
like to the petition of right, 3S9 — ■ 
392. — answer concerning tonnage 
and poundage, and prorogues the par- 
liament, 392. — his engagement to 
the Spanish papists when prince of 
Wales, 410, — condkions for his mar- 
riage with the princess Henrietta 
Maria, 412. — view of his iliird par- 
liament compared with his character, 
417. — constitution of Engl and under, 
from eiinp. \i::. 420 — 

512.---(h*i-!ar:,uioT: aller disso- 

lution, 42 1. and note. — his proclama- 

mations, 443 proceedings against 

the city, 445. — offer of London to 
baild the king a palace, 446. note. — 
principal charges against his govern- 
ment, 447. — his court &c. suspected 
of favouring popery, 477 — 480. — 
supposed to have designed restoration 
of church lands, 485. — attempts to 
draw him into the Romish Church, 
490. — avei’sion to calling a parlia- 
ment, 50G. — vain endeavour to pro- 
cure a supply from, 508. — dissolved, 

510. -—Ills means for raising money, 
ibid. — summons the council of York, 

511. — assents to calling a parliament, 
ibid . — constitution of England under, 
from 1640 — 1642, chap, ix, .513 — 
569, — 'his desire of saving Lord 
Strafford, 527. note, — recovers a por- 
tion of his subjects’ confidence, 539. 

— liis sincerity still suspected, 541, 

— his attempt to seize members of 
parliament, 545. notee. — Effects of, 
on the nation,. 546. — liis sacrifices 

to the parliament, 554 nineteen 

propovsitions offered to, 555. — powders 
claimed by, in the nineteen propo- 
sitions, ibid . — comparative merits of 
his contest with the parliament, 557 
— 5G9. — his concessions important 

to his cause, 567 his intentions of 

levying w^ar considered, ibid. note. — 
probably too soon abandoned the par- 
liament, 567 — 569. — his success in 
the first part of the civil war, 572, — 
his error in besieging Gloucester, 

affair at Brentford injurious 
to Ms reputation, 573. -—his strange 
promise to the queen, 575. — denies 
the two houses the name of a parlia- 
ment, 577. — ^ Earls of Holland" Bed- 
ford and Clare join, ibid. — -their had 
reception, and return to the parlia- 
ment, 578. — is inferior in substantial 
force, 679. — yeomanry and trading 


classes general against hira, 586. — ■ 
remarks on the strength and resoiuces 
of the tWvO parties, 587. — loses 
ground during w'inter, ibid. — makes 
a truce with the rebel catholics, who 
are beaten at Namptwich, ibid . — ■ 
success over Essex in the west, 588. 
— summons the peers and eommons 

to meet at Oxford, 589 vote of 

parliament summoning him to appear 
at Westinhister, 590. — his useless 
and inveterate habit of falsehood, 595. 
and note. — does not sustain much 
loss in the we.st, 503. — defeat of, at 
Kaseby, 601. — observations on his 
Gonduct after his defeat, 602. — sur- 
renders himself to the Scots, G03. — 
refieclions on his situation, 604. — 
fidelity to the English church, 605„ 
thinks of escaping, 607. — impru- 
dence of preserving the queen’s 
letters, which fell into the hands of 
parliament, 60S. and note :j:. — disa- 
vows the power granted to Glamor- 
gan, 610. — is delivered up to the 
parliament, 613. — remarks on that 
event, 614. and notes. — offers made 

by the army to, 624 taken by 

Joyce, ibid. — treated with indul- 
gence, 626.^ — his ill reception of the 
proposals of the army at Hampton 
Court, 627. — escapes from Hampton 
Court, 631. — declines passing four 
bills, 632. — placed in solitary con- 
finement, ibid. — remarks on his trial, 
642. — refiections on his execution, 
character, and government, 644, and 
note. — his innovations on the law of 
Scotland, ii. 11. 46. — state of the 
church in Ireland in the reign of, 
535. and note ^,~ — -his promise of 
graces to the L’ish, 545. — his perfidy 
on the occasion, ibid. 

Charles II. (king of England), seeks 
foreign assistance, i. GG5. — attempts 
to interest the pope in his favour, ibid. 
— ^his court at Brussels, 692 re- 

ceives pledges from many friends in 
England, 693 pressed by the roy- 

alists to land in England, 695. — for- 
tunate in making no public engage- 
ments with foreign powers, 696 

hatred of the army to, 704. — his re- 
storation considered imminent, early 
in the year 1660, 705. andsm/ch — 
constitution of the convemion parlia- 
ment greatly in his favour, 709. and 
notes — his declaration from Breda, 
ii. 2, — proclamation soon after land- 
ing, 4. — re-enters on the crowm lands. 
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7, — income settled on, 9, — - charac- 
ter of, by opposite parties, 15. and 
note — promises to grant liberty of 
conscience, ihUL — his declaration in 
favour of a compromise, IS. — violates 
his promise by the execution of Vane, 
24, — his speech to parliament con- 
cerning the triennial act, 29.- — Vio- 
lates the spirit of liis dociarations, 40. 

— wishes to mitigate the penal laws 

against the catholics, 42 his incli- 

nation toward that mode of faith, 43, 
and note, — publishes a declaratit)n 
in favour of libert)” of conscience, 45. 

— private life of, 51. — not averse to 

a commission of inquiry ir<to the pub- 
lic accounts, 50 commons jealous 

of his designs, 58. — solicits money 
from France, 69. — intrigues with 
France, 74. — his desire of absolute 
power, 75 complains of the free- 

dom of political conversations, ibid, 

— advice of some courtiers to, on the 
lire of London, 7 G. -—unpopularity 
of, 77. — endeavours to obtain aid 

from France, 78 desires to testify 

publicly his adherence to the Romish 
communion, ibid. — his conference 
with the duke of York, Clitford, and 
Arlington, for the advancement of 
the catholic faith, 79. — his personal 
hatred to the Dutch, 82. — Joins 
with Louis to subvert Holland, ibid. 

— confesses to Louis XIV.’s am- 
bassador the national dislike to 
French alliance, 83. — his evasive 
conduct towards Louis XIV., 84. — 
hopes of his court, 85. — his preroga- 
tive opposed by the conniums, 90. — 
complains to the lords of the oppo- 
sition of the commons, ibid, — gives 
way to the public voice about the 
suspension bill, ibid, and note. — 
compelled to make peace with Hol- 
land, 94, — his attachment to French 
interests, ibid. — receives money from 
France, 98. — his secret treaties with 
France, 106. — his insincerity, ibid. 

— his proposal to Louis XIV. of a 
league to support Sweden, 107. — his 
death anxiously wished for hy the 
Jesuits, 121. — his unsteadiness, 131. 
and note. — tells Hyde it will not be 
in his power to protect the duke of 
York, ibid. — oifers made hy him in 
the case of exclusion, 133. — implores 
the aid of Louis XIV. against his 

council and parliament, 138 his 

dissimulation, 140. — consultations 
against his government begin to be 


held, 153, — his connexion with 
Louis XIV. broken off, 164. — his 
death, 165. — no genera; infringe- 
ments of public liberty during his 
reign, 166. — tyrannical form of liis 
government in Scotland. 487. — state 
of the protestants and catholics in 

Ireland, at his restoration, 554 

state, character, and religioji of the 
parties in Ireland nr the restoration 
of, ibid. — his declaration for tlie set- 

tleiiienc of Ireland, 555 claims of 

the different I'.arnes, ibid. — not satis- 
factory to all concerned, 557. — dis- 
whh ihc agon:'’, ih-d. 

Ci'iii’iv’: !X. { F'-ance'. 1 i- ner- 

sc< u:;;’;i of t;:c piaHe-n,:-! ;ahi!. i. 136. 

Charles V, (emperor of Germ any), his 
influence over the pope on Henry 
VIIL’s divorce, i. 63. — intercedes 
for the princess iMary to enjoy her 
religion, 95, 

Charles (archduke of Austria), a suitor 
for the hand of Elizabeth, i. 12t5. 142, 
— Cecil's arguments in his favour, 
124. uf.'it J — recognised as king of 
Spain, ii.374. — elected emperor, 378. 

Charles Louis (elector palatine), sus- 
pected of aspiring to the throne, i. 
637. note’\. 

Cbarnock, one of the conspirators to as- 
sassinate 'iFilliain III,, ii. 294. note. 

Chatelhe^'ault, verses displayed at the 
entry of Francis II. at, i. 130. note, 

Chester, right of election extended to, 
ii. 203. 

Chicliester (sir Arthur, lord deputy), 
his capacity, ii. 521. — the great co- 
lony of Ulster carried into efiect by 
his means, ibid. 

Chieftains (Irish), compelled to defend 
their lands, ii. 500, 

Chillingworth (Dr. William), his ex- 
amination of popery, i. 493. — effect 
of the covenant upon his fortunes, 
585- 

Cholmley (sir Henry), Ins letter to the 
mayor of Chester on a loan to queen 
Elizabeth, i, 244. note 

Christ Church College, Oxford, endowed 
])y Vf olsey from the suppressed mo- 
nasteries, i. 70. 

Church of England, view of, under 
Henry VIII. , Edward VL, and queen 
Mary, i. chap. ii. 57 — 107. 

Church ceremonies and liturgy disliked 
hy tlie reformers, i. 171. — proposal 
for abolishing, Mo.notc^. — conces- 

, sionof, beneficial, 177. — irregularly 
observed by the clergy, 178. — Eliza- 
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beth’s reported offer of abolishing, 
226. note. 

Church of England, its tenets and homi- 
lies altered under Edward VI., i. 86. 
— Utargy of, chiefly a translation of 
the Latin Eituals, ibid, and note. — 
images removed from, ibid, and note. 
— altars taken down and ceremonies 
abolished in the, 87. — principally 
remodelled by Cranmer, 97. — alter- 
ations in the, under Elizabetli, 108. 
7tote. — its liturgy amended, 111. and 
7iote — Entirely separated from 
Rome, ibid. — opposition of Cart- 
wight to the, 187. note'\. — moderate 
party of, the least numerous under 
Elizabeth, ISO. — attack on, by Strick- 
land, 190. — its abuses, ibid. — arti- 
cles of, brought before parliament, 
191. — innovations meditated in the, 
53.‘k 587. and notes. — parliamentary 
orders for protecting, 536. and notes. 

Church of Scotland, its immense wealth, 
ii, 477. — wholly changed in charac- 
ter, since the restoration of the 
bishops, 483. — in want of a regular 
liturgy, ibid. — English model not 
closely followed j consequences of 
this, ibid. 

Church lands restored at the restoration, 
ii. 7. 

Church plate stolen in the Reformation 
under Edw'ard VI., i. 94. note. 

Church revenues, spoliation of, in Eng- 
land, i, 223. 

Civil war under Charles L, commence- 
ment of, i. 569. — great danger of^ in 
the reign of Charles II., ii. 142. 

Clam’icarde (marquis of), his unsullied 
character, ii. 554. note, 

Clare (earl of), joins the king, is ill re- 
ceived, and returns to the parliament, 
i. 577. 

Clarence (Lionel, Duke of), parliament 
held by, at ICilkenny, for reform of 
abuses, ii. 518. 

Clarendon (Edward Hyde, earl of), cha- 
racter of his talents and -works, i. 496. 
— MSS. and interpolation of his his- 
tory and life, 497. iiote. — imper- 
fections and prcjxidices of the work, 
497 — .500. and notes, 504. note%, 511. 
note'^. — observations on, 602. 

. — against Monk, 7 05. — - resolution 
of, to replace the church in its pro- 
perty at the Restoration, ii. 8. — his 
integrity, 22. and note ^ the prin- 
cipal adviser of Charles II., 30 

prejudices of, 33. note^ against 

any concession to the catholics, 43. ~ 


averse to some of the clauses in the 
Act of Uniformity, — ^his account 
of the prevailing discontents of his 
time, 52. 7iote. — Inveighs against a 
proviso in a inoiiey 1)111,56. — liis 
bigotry to the tory party, 57. — op- 
poses the commission of inquiry, 58, 
— clandestine marriage of his daugh- 
ter with the duke of York, 59. and 
note f. — decline of his power, ibid. — 
suspected of promoting the marriage 
of Miss Stewart and tlie duke of Rich- 
mond, 62. — his notions of the English 
constitution, ibid. — strongly attached 
to protestant principles, 63. — will 
not favour the king’s designs against 
the established religion, ibid. — coali- 
tion against, 64. and note. — his loss 
of the king’s favour, 65. — severity of 
his treatment, ibid. — his impeach- 
ment, ib. — unfit for the government 
of a free country, ib. — articles of his 
iin poaehnient greatl y exagge rated, 6 0 . 
— fears the hostility of the commons, 
ibid. — charged with effecting the .sale 
of Dunkirk, 67, — his close connexion 
with France, 68 — conjectures on his 
policy, ibid. — advises Charles to so- 
licit money from France, 69. — his 
faults as a minister, ibid. — further 
remarks on his History of the Re- 
bellion, 70. and note — his disregard 
for truth, and pusillanimous flight, 
71 , — banishment, ibid, — J us titica- 
tion of it, ibid, and note f . — severe 
remark of, on the clergy, 410. 

Clarendon (Henry, earl of), succeeded 
by Tyrconnell hi the government of 
Ireland, ii. 230. 

Clark (baron of the exchequer), his 
speech on the royal power, i. 318. 

Clement VII. (cardinal Julius), pope, 
iris artful conduct towards Henry 
VIII., i. 61. — difficulties of deciding- 
on the king’s divorce, 62, — forced to 
give sentence against him, G3. — pro- 
bably could not have recovered liis 

authority in England, 64 last bulls 

of, in the reign of Henry VIIL, 65. 
— advice to the king on his divorce, 
68. note. 

Clement VIII. (pope), favours Arabella 
Stuart’s title to the English crown, i, 
287. — his project of conquering 
England, ibid, yiote. 

Clergy, levy on their possessions under 

Henry VIIL, i. 19, 20 immunity 

of the, from civil authority, 58. — 
compelled to plead their privilege, 
ibid. — to be branded for felony, ibid. 
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— benefit of, taken from robbers, &c., 
with exemptions, ibid. — their privi- 
leges tried and defeated, ihid po- 
pular opposition to the, 59 at- 

tacked in the house of commons, 64. 

— convicted of prmraunire, ibid 

petition the king for mercy, and ac- 
Icnowledge him supreme head of the 
church, ibid — - cause of their dislike 
of the king’s divorce, 67. — unwilling 
to quit the catholic church, 68. — 
jealousy excited by their wealth, 69, 

— subdued by separation from Rome, 
and the dissolution of monasteries, 80. 

— dramatic satires on the, 84. and 

note . — their answers to libels against 
them, ibid . — their importance aided 
by the I.a.tin ritual, 8(5. — their celi- 
bacy abolished by statute, 92. — con- 
ciliated by this measure, ibid. — con- 
forming, but averse to the innovations 
of the reformation, 93. — the superior, 
in England, less ofiensive than in 
Germany, 99. — expelled from their 
cures by Queen Mary for having mar- 
ried, 103. and wotef. — the same re- 
stored under Eliaabeth, 111. note f. — 
pvotestant, emigration of, to Ger- 
many, 172 division of; on the 

church service, ibid. — marriage of, 
disapproved by Elizabeth, 174. — 
her injunctions concerning it, and 
illegitimacy of their children, ibid, 
notes. — their irregular observance 
of church ceremonies, 178. — arch- 
bishop Parker’s orders for their dis- 
cipline, 180. — the puritan advised 
not to separate from the church of 
England, 181, — deficiency and igno- 
ranceof, in the English church, 183. 
and notes. — certificates ordered of, 
ibid. — endeavours to supply their de- 
ficiency by meetings called prophe- 
sy ings, 196. — Ex officio oath given 
to the, 201. — aid raised on the, under 
Elizabeth, 243, 244. 7io(e. — support 
the doctrine of absolute power in the 
king, 324. — to promote their own 
authority, ibid — disliked, from their 
doctrine of non-resistance, 475. — de- 
litrived for refusing the book of Spoi*ts, 
ibid. — oath imposed on the, by the 
convocation, 535. — episcopal restored 
to their benefices at the restoration, ii. 
13 national outcry against the ca- 

tholics raised by fhCi 125.- — refuse 
the oath of allegiance to William and 

Mary, 272. and note their jacobite 

principles, 328. -^remarks on the 
taxation of, 406* « presbyterian, 


of Scotland, three hundred and fifty 
ejected from their benefices, 470.^ — 
of Ireland, their state^ 490. 

Cleves and Juliers, disputed succession 
in the duchies of, L 333. and note % 

Clifford, sir Thomas, one of the Cabal 
ministry, ii. 72. 

Clifford, Thomas, lord treasurer, obliged 
to reiirc, ii. 92. 

Cloths, impositions on, without consent 
of parliament, i. 316. and note, 

Chih-men, people so called, who united 
to resist the marauders of both parties 
during the troubles, i. 597. note 

Coffee-houses, proclamation for shutting 
up, ii. 171. 

Coke (Sir Edward), his statement of 
the number of catholic martyrs under 
Elizabeth, i. 163. 7i!0/e§. — his defec- 
tion from the court, and summary of 
his character, 332. ■ — defence of laws, 
and treatment of, by Janies, ibid, and 
j8o^c;-*-his report concerning arbi- 
trary proclamations, 334. — his sen- 
timents on benevolences, 341.— -ob- 
jects to the privately conferring with 
judges, 343. — opposes the extended 
jurisdiction of the court of chancery, 
346, — his defence of the twelve 
judges, 348. — suspension, restoration, 
and subsequent life and character, 

349 his MSS., &c. seized, 447. — 

extract, from his fourth institute, ii. 
210. — his explanation of the law re- 
garding the king’s prerogative, 225. 
—his timid judgment in the law of 
treason, 320. 

Coleman (Edward), remarkable confes- 
sion of, ii* 104* — seizure of his let- 
ters, 120. 

Colepepper (Lord), dictatorial style of 
his letters to Charles I., i. 607. 

Colepepper (Mr.), ordered into custody 
of the sergeant-at-arms for pre- 
senting the Kentish petition, ii. 434. 
and iiotes. 

College, , gross iniquity practised 

on liis trial, ii* 147. and /mfef. 

Collier, Jeremy, advocates auricular 
confession, i. 87. note, 89, note. 

Coimnendam, royal power of granting, 
disputed, i. 34G. 

Commerce, its stagnation in the reign 
ofWilliamlll., ii*291. 

Commission of public accounts j ii. 56. 

Commission of divines revise the 
liturgy, ii. 336* 

Commitments for breach of privilege, 
ii. 429. 

Committee of secrecy appointed after 
r 3 
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the resignation of Sir Robert Wal- 
pole, ii. 427. and notes. 

Commonalty, risings of the, highly dan- 
gerous, i. 47. — in Cornwall, ihiil , — 
in consequence of Wolsey’s taxation, 
ibid. — simultaneous in several coun- 
ties, ibid. 

Oomnioiiers of England; ancient extent 
of the, i, 5. 

Common council, two acts of the, con- 
sidered as sufficient misdemeanours 
to warrant a forfeiture of the char- 
ter of the city of London, ii. 150. 

Common-law' rigl.it of election, ii. 205. 

Commons of Ireland, their remonstrance 
of the long parliament of England, ii. 
549. 

Commons, house of, rejects bills sent 
from the lords, i. 43. — two witnesses 
required by the, in treason, 44. — 
rejects a hill for attainting Tiiii.stal, 
bishop of Diuhain, ibid. — uii willing 
to coincide with court ineasnves, ibid. 

— increased weight of, ibid. — per- 
sons belonging to the court elected as 
kiiighis of shires, 45. — persons in 
office form a large part of the, ibid. 

— oath of supremacy imposed on the, 

112. — desirous that queen Elizabeth 
should marry, 123. note, 125. — ad- 
dress of, to her to settle the succes- 
sion, 129. — puritan members address 
Elizabeth against the queen of Scots, 
138. — against the papists, 144. — 
papists excluded from, and chiefly 
puritanical, 190 — articles of the 
church examined by the, 191. — dis- 
satisfied with the church. 2'M). -• ar- 
ticles, &c. for reforming, p’vi.r.ved by 
the, 210. — its disposition :;y«l (h'.bvSj 
247. — character of, under Elizabetli, 
244. — imperfection of early parlia- 
mentary history, ibid . — more copious 
under Elizabeth, ibid. — dispute of, 
with the queen on the succession, kC: 
250. — Mr. Yelverton's defence of its 
privileges, 253. — yainly interferes in 
the reformation of ecclesiastical 
abuses, Ibid. — first complaint on 
abuses in her government, 254. — 
jiroceedings concerning Queen Maiy, 
255. — restricted as to bills on religi- 
ous matters, ibid. its privileges de- 

fended by Peter Y,’ent worth, ibid. — 
examines him, &c, on his speech, 256. 

— puritanical measures of reform in, 
257. — members of the, imprisoned, 
258 — triumphant debate of, on mo- 
nopolies, 263. — subsidies solicited 
from the, ibid , — general view of its 


members under Elizabeth, ibid. — in- 
creased by her, 264. and 7iote. — in- 
fluence of the crown in, ibid. note. — 
bill against non-resident burgesses 
in, 266. — exemption of, from arrest 
during se.ssion claimed by, 268. — • 
power of committal for contempt, &c. 
270. 272. — right of expulsion and 
determining its ow-n eiections, 273. 

— privileges of, concerning money 
bills, 276. — debate on the election of 
Goodwin and Fortesque, 300. — pro- 
ceedings of, on the arrest of Sir 
Thomas Shirley, 302. — remon- 

stranccjs of against grievances, 303 

proceedings of on purveyance, 304. 
— .remiK-r of the, concerning grants 
of money, 305. — vindication of its 
privileges to the king, 307 pro- 

ceedings of, on the design of an union 
with Scotland, 309. 7iole .'^' — coiuiimai 

bickcfringvS of, w’ith the king, 311 

])roce(;dings of, concerning Spanish 
grievances, 313. — debate and remon- 
strance on imposition of James I. 
320. 322. — proceedings of, against 
Cowvi rpj i ■!( r\ 32-!-. — grievances 

b:‘(!i!g!u Ivi, to be redressed, 

.MiiO,-— complain'; of against procla- 
mations, 328. — Negotiation with the 
king for giving up feudal tenures, 
329. — dissolution of parliament, 330. 

— customs again disputed in the, 339. 
340. — parliament dissolved witliout 
a bill passing, 341. — proceedings 

against Mompesson, 356 against 

Lord Bacon, 358. and 7iote . — against 
Floyd, 359. lords disagree to titles 
assumed by the, 360. and 7iote. — 
proceedings of, for reformation, 362. 

— sadden adjournment of, by the 
king, and unanimous protestation, 3G3. 

— meets and debates on a grant for 
the German war, — petition and 
remonstrances against popery, 304. — 
king’s letter on, to the speaker, ibid. 
petition in reply, 365. ibid. — debate 
and protestation in consequence of 
the king’s answer, 366. — adjourned 
and dissolved, 368. — subsidies voted 
by the, 370. — summary of its pro- 
ceedings under James L, 372.— first 

one of Charles L, 375 penurious 

measures and dissolution of, 376. 

— ill temper of continued in the se- 
cond, ibid, and note dissolution of, 

380. and 7iole.‘'^ — a new parliament 
summoned, 387 — ■prvoceedings of on 

the petition of right, 3S9 disputes 

the king’s right to tonnage and pound- 
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sge, 3'92 prorogued, 393. — as- 

.seinT)led ngain and di.ssolved, 394. — 
religious disputes commenced by, ibid. 
proceedings an bill for observance of 
■Sunday, 31=9. — ^ remonstrates against 
Calvinism and popery, 403.— view of 
the tliird parliament of Charles I., 
417, 418. and note the king’s de- 

claration after its dissolution, 420, — 
ineinbers of it committed and pro- 
ceeded against, 426 parliament of 

1640 suimnoned, 506. — confer upon 
'r'm:v;si.c.,..-=, .V"!?. — character of the 
note. — opposition of, 
to ship money, 508. — dissolution of, 
,500. — desire of the nation for a j)ur- 
liament, 510. — the long imrliamont 
■convoked, 5X1. (.see I.-ong Varlla- 
inevit.) — attempt to seize nve mem- 
bers of the, 544- and note. — proceed- 
ings on the militia question, 546. note, 
and 554, and notes. — estimate of the 
dispute betvv'een Cliarlos I. and the 
parliament, 557 — 569, — faults of, in 
the contest, 557. — resolve to disband 
part of the army, 623. — form schemes 
for getting rid of Cronivreil, ibid, and 
motes. — vote not to alter the funda- 
mental government, 634, — restore 
eleven membcr.s ro their seats, ibid. 

— large body of new members ad- 
niitted, 630. — fxvourable to the army, 
ibid. — petition to, ordered to be burnt 
by the hangman, ibid. — resolution ; 
of^ against any farther addresses ^ 
ihe king, 640. — lords agree to this 
vote, ihid^ — observations of the mem- 
bers who sat on the trial of Charles, : 
643. — vote that all just power is in 
the people, and for the abolition of 
monarchy, 650. — constitutional party 
secluded from the, 651. — resolvethat 
the house of peers is useless, 652- — 
Xirotected by the army, 653. — mem- 
bers do not much exceed one hun- 
dred, 657. — retain great part of the 
executive government, ibid. — charges 
■of inj ustice against, ibid. — vote for 
their own dissolution, 6.59. and note. 

— give offence to the republicans, 
ibid. — their faults aggravated by 
<.lromweli, 660, — question the pro- 
tector’s authority, (563. — agree with 
the lords, on the restoration, tlvat the 
government ought to be in kings, 
lords, and commons, 717. — pass se- 
veral bills of importiince, Ibid.. — pre- 
pare a bill for restoring ministers, 
ii. 1 6. and 7iofc. — object to the scheme 
of indulgence, 40* — establish two I 


important principles with regard to 
taxation, 55, — appoint a committee 
to inspect accounts and nominate 
commissioners, with full powers of 
inquiring into public accounts, 54. — 
extraordinary powers of, 56. — im- 
portant privilege of right of im- 
peachmeni c.stahiislrcd, 71, — address 
of to Charles II, about disbanding 
the army, 73. — not unfriendly to the 
court, 87* — the court loses the con- 
^denee of, 85, — testify their sense 
of public grievances, 95. — strongly 
adverse to France and popery, 96. 
and note. — connection of tlie popular 
party with France, 99, and notes. — 
many leaders of the opposition receive 
money from France, 103, — impeach 

lord Danby, 107.- c::lp:dve '. /oh ne.'’ 

of the, ill. — deny ;iiv‘ rrgiir of lijc 

bishops to vote, ibid remarks on 

the jurisdiction of, ibid. — expel Wi- 
thens, 141, — take Thompson, Can, 
and others, into custody, 141, 142. — • 
their impeachment of Fitzharris, and 
their right to impeach discussed, 143. 
— its dispute with, and resistance to, 
the lords, ISO — 186 its proceed- 
ings in the case of Skinner and the 
East India Company, 186. — its pro- 
ceedings in the case of Shirly and 
Fagg, i SO. — its violent dispute with 
the lords, 190, 191. and notes. — its 
exclusive right as to money bills, 
192, —its originating power of tax- 
ation, 194. — its state from the ear- 
liest records, 200. ~ its numbers from 
Edward I to Henry VIIL, and un- 
equal representation, 201. — accession 
of its members not derived from po- 
pular principle, 202. — address of, to 
James I L, concerning unqualified offi- 
cers, 224. — its augmented aiitbority, 
279. — its true motive for limiting 
the revenue, 284. — its jealousy of a 
standing army, 302. — its conduct 
with regard to the Irish forfeitures, 
o06. — special committee to inquire 
into the miscarriages of the war in 
Ireland* 307. — pov/er of the, to direct 
a, prosecution by the attorney-general, 
for offences of a public nature, 441. 

Commouw^ealth, engagement to live 
fiitliful to the, taken with great re- 
luctance, i. 653. 

Companies, cliaftered, established in 
evasion of the statute of monopolies, 
i. 430. — revoked, ibid. 

Compositions for knighthood, i, 428. and 
iwtes. — taken away, 518. 
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Comprelionsion. bill of, clause proposed 
in Viie, for chauging tlie oaths of su- 
premacy and allegiance, rejected, ii. 
335. 

Compton (sir William), expense of prov- 
ing his will, iv 64. note. 

Contbssioii, auricular, consideration of 
its benefits and mischiefs, i. 87. 

Confessions extorted hr torture in Scot- 
land, ii. 489. 

Confirmatio charrariirn, statute of, i. 

315. — cited in the case of Hampden, 
438. 

Conformity, proclamation for, by king 
James L, i. 297. 

Conforraity, bill to prevent occasional, 
rejected by the lords, ii. 410. 

Connaught, divided into five counties, 
ii. 534. — province of, infamously 
declared forfeited, 544. — inquisition 
held ill each county of, by Strafford, 
545. 

Con, nuncio from the court of Rome, 
i. 478. 490. 

Conscience, treatment and limits of, in 
government, i» 227. note'f. 

Consecration of chui'chcs and burial 
grounds, i. 481. and note. 

Conspiracy, supposed to be concerted by 
the jesuits at St. Omers, ii. 121. 

Conspiracy to levy war against the 
king’s person, may be given in evi- 
dence as, an overt act of treason, ii. 

316. — not reconcilable to the inter- 
pretation of the statute, ihld. note . — 
first instance of this interpretation, 
ibuL — confirmed in Harding’s case, 

■ 317. for an invasion from Spain, 414. 

„ and fiofe. 

Conspirators, military, destitute of a 
leader, i. 3S4. 

Constitution of England from Henry 
in. to iMary I., i. chap. i. 1 — 56, — ■ 
under James L, chap. vi. 285 — 373. 

, — under Charles I. chap. vii. 1625 — 
29. 374— -41 9. --chap. viii. 1629 — 

; 40. 420—5 12. — chai). ix. 1640—42. 
51 3 — 569 . — from the commencement 
of the civil war to the restoration, ch. 
X. 570 — 719. — from the re.storation 
to the death of Charles II., ii. 1 — -165. 
— from the accession of James II. to 
the revolution, 166 — 265. — under 
William III., 266 — 360. — under 
queen Anne, and Geoi’ge I. and II., 
361, &c. — design of a party to change, 
639. — nothing so destructive to, as 
the exclusion of the electoral body, 

; from .their franchises, it 152 ori- 
ginal, highly axistocratical, 181 


, improvements in the, under ^Yillianl 
Til., 311. 

Constitution, forms of the English, esta- 
blished in Ireland, ii. 511. 

Constitutional law, important discus- 
sions on the, in the case of lord 
Danby, ii. 108. 

Constructive treason, first case of, ii. 306. 
and note. — confirmed in Harding’s 
case, 317. and 7iote. — its great latitude, 
ibid. 328. — confirmed and rendered 
perpetual by 36 and 57 George III., 
319. — Hardy’s case of, ibid, notes. 

Cousubstantiation, Luther’s doctrine, so 
called, i. 90. 

Controversy, religious conduct of, by 
the jesuits, &c., 492. 

Controversy between the episcopal and 
presbyterian churches of Scotland, 
ili. 460. 

Conventicles, act against, ii. 46. and 
note. — its severity, 47. 

Convention parliament, the proceedings 
of, ii. 2. — balance of parties in, 7. 
note, — dissolved, 21. — attack on its 
]eg.;r.r\. ibid. note. — convention of 
1688, proceedings of the, 258. — 
question of the best and safest way to 
preserve the religion and laws of the 
kingdom, 259 — conference betw’een 

the lords and commons, 260 house 

of lords give way to the commons, 

262 summary of its proceedings, 

263. — its impolicy in not extending 
the act of toleration to the catholics, 
266. 

Convents, inferior, suppressed, i. 72. — 
vices of, greater than in large abbe}-s, 
&c., ibid, ‘note evils of their indis- 
criminate suppression, 75 excel- 

lence of several at the dissolution, 

ibid. 

Convocation (houses of), to be advised 
with in ecclesiastical matters, ii. 336. 

Convocation of the province of Canter- 
bury, its history, ii. 404 commons 

refer to it the question of reforming 
the liturgy, 405. — its aims to assi- 
milate itself to the house of commons, 
406. — ‘ and finally prorogued in 17 17, 
409. 

Cope (Mr.), his measures for ecclesias- 
tical reform in the house of commons, 
i. 257 — committed to the Tower, 258. 

Copley (Mr.), power of the parliament 
over, i. 272. 

Coronation oath, dispute on its m.eanlng 
and construction, i. 556. and note. 

Corporate property, more open than 
private to alteration, i. 75. 


I Index. 


585 


Corporation act, ii. 27. — severely affects 
the presbyterian party, ibid. 

Corporations, informations brought 

against several, ii. 150 forfeiture 

of Their charters, ibid. — receive new 
ones, ibid. — ^freemen of, primary fran- 
chise attached to the, 205. — their 
great preponderance in elections, 20!). 
— their forfeiture and re-grant under 

restrictions, 215 new modelling of 

the, 238. — bill for restoring particu- 
lar clause in, 277. 

Coshery, custom of, in Ireland, ii. 508. 
517. 

Cotton (sir Robert), his books, &c. 
seized, i. 44-7. 

Council of state, under the common- 
wealth, consisted principally of pres- 
byterians, i. 707. 

Counsellors (Oxford) of Charles L, soli- 
cit the king for titles, i. 580. — their 
motives, ibid. 

Court, inns of, examined, concerning 
religion, i. 141. 

Court of parliament, the title disputed, 
i. 360. 7iote 

Court of supremacy, commission for, in 
1583, i. 201. note*. 

Court of Charles II., wicked and artful 
policy of, to secure itself from suspi- 
cion of popery, ii. 14S. 

Courts of law, the three, under thePlan- 
tagenets, how constituted, i. 5. — 

. mode of pleading in, 6. note. 

Courts, inferior, under the Plantagenets, 
county courts, hundred courts, manor 
courts, their influence, i 7. 

Courts of Star-chamber, origin and 
powers of, i. 49. nofef, 50. and 7tote. 
See Star-chamber. 

Courts, ecclesiastical, their character 
and abuses, i. 212. and notei. 

Covenant, solemn league and negotia- 
tions concerning the, i. 582. — parti- 
cular account of, ibid. — want of pre- 
cision in the language of, 583. — 
imposed on all civil and military 
officers, 584. — nimiher of the clergy 
ejected by, among whom were the 
most learned and virtuous men of 
that age, — burnt by the com- 
mon hangman, ii. 22. 

Covenant of Scotland, national, its 
origin, ii. 483. 

Covenanters (Scotch), heavily flned, ii. 

• ^^ 87 . 

Coventry (Thomas), lord keeper, his 
address to the house of commons, i. 

, 376. 

Coventry (sir William), his objection to 


the arbitrary advice of Clarendon, ii. 

76 outrageous assault on, 84. and 

note 

Coverdale (Miles), his translation of the 
Bible, i. 83. 

Cowell (Dr. John), attributes absolute 
power to the king in his Interpreter, 
1607, i. 325. and note. — the book 
suppressed, 320. ibid. note. 

Cev.-per (Wiii'uuj';. made chancel- 
lor, ii. 372. 

Cox (Richard), bisiiop -vi‘ -iiy. defends 
church cereiiiOTiit s and habits, i. 1 73. 
175. — Elizabetli's violence to, 224. 
and note. 

Coyne and livery, or coshering and 
Donaght, bm-barous practice oil ii. 499. 

Cranfieid (lord), his argunients to the 
coininon.s on a grant for Goruian war, 
i. 363. note *. 

Cranmer (Thcirias), archbishop of Can- 
terbury, probably voted for the death 
of Cromwell, i. 30. note. — his part 
in the execution of Catherine How- 
ard, 33. — letter on the marriage of 
Anne Boleyn, 62. note — made arch- 
bishop, 66. — active in Henry VIIL’s 
divorce, 68. — induces Henry VTII. 
to sanction the principles of Luther, 
81. — procures Edward VI. to burn 

Joan Boucher, 85. note marriage 

of, 91. — compelled to separate from 
his wife, ibid. — protests against the 
destruction of chantries, 94. note. — 
recommended the abolition of the 
collegiate clergy, 94. note. — liberal- 
ity of, to the princess Mary, 95. and 
7:ote t. — censurable concerning Joan 
Boucher, &c., 96. — one of the prin- 
cipal reformers of the English church, 
97.— his character variously depicted, 
ibid. — articles of the church drawn 
up by, 7iofe. — disiiigenuousness 
of his character, 99. — protest of, 
before his consecration, ibid, and ywte. 
— his recantations and character, 100. 
— his moderation in the measures of 
reform, ibid . — compliance of, with 
the royal supremacy, ibid. — some 
church ceremonies and habits retained 
by, 102. 

Cranmer’s Bible, 1539, peculiarities of, 
i. 83. note. 

Cranmer (bishop), his sentiments on 
episcopacy, i. 39.5. note. 

Craven (earl of), unjust sale of his 
estates, i. 657. note. 

Crichton ( ), his memoir for invad- 

ing England on behalf of the papists, 
k 155. Tzoief. 



586 


INDEX, 


Crigliton and Ogilvy, tlieir ease, ii. 486. 

Croke (Sir George), his sentence for 
Hampden in the cause of ship-money, 
i. 441. note, 

CroniAvell, earl of Essex, his question 
to the judges respecting condemn- 
ations for treason, i. 29. — himself 
the first victim of their opinion, ibid. 

— causes which led to his execution, 

30 his visitation and suppression 

of the monastic orders, 71 — advises 
the distrihntion of ahhey lands, &c. to 
prom ore the reformation, 78. — his 
plan for the revenues of the lesser 
monasteries, ihid. vote . — procures the 
dispersion of the Scriptures, with 
iiherty to read them, 83. note. 

Cromwell (Oliver), rising power of, i. 
591.—- excluded from the commons, 
but continues lieutenant-general, 600. 

— historical difficulties in the conduct 

of, 626 wavers as to the settlement 

of the nation, 640. — victory at ^yol•- 
cester, its consequences to, 655. — 
two remarkable conversations of,Avith 
yiiitelock and others, 656. — his dis- 
course about taking the title of king, 

ibid. — policy of, 660. and notef 

assumes the title of protector, 662 

observations on his ascent to power, 
663 — -calls a parliament, ibid.. — his 
authority questioned, 664. — dissol ves 
the parliament, ibid. — project to as- 
sassinate, 667 — divides the kingdom 
into districts, 668. — appoints mili- 
tary magistrates, ibid. — his high 
court of justice, 669. — executions by. 
ibid, and note — summons a pariia- 
ment in .1656, 671. — excludes above 
ninety' menibers, 672, and note. — 
aspires to the title of king, 672. — 
sciieme fails through opposition of the 
army', 674 — abolishes the civil i)Ower 
of ilie major-general, tbuL — refuses 
1 lie c ro n f 67.'). a n d note *. — the 
charter of the commonwealth under, 
changed to the “Petition and Ad- 
vice,” 676, — pai'tiCLilars of that mea- 
sure, ibid, and note. — his unlimited 
power, ibid. — oath of allegiance taken 
by members of parliament, 677. — his 
house of lords described, ibid. — dis- 
solves the parliament, 678.— his great 
design an hereditary succession, ibid. 

— referred to a council of nine, ibid. 
— his death and character, and foreign 

policy, 671 ^management of the 

army, 680. — paralleled with Buo- 
naparte, 681. and wote.-— his conquest 
of Ireland, ii. 554, 


Crom'well (Richard), succeeds his father, 

i, 683. — inexperience of, ibid no 

proof of his appointment by his father, 

684. and note. . — gains some friends, 

685. — steadily supported by Pierre- 
poiiit and St. John, ibid . — his con- 
duct comineiiclcd by Thurloe, 686. 
and note. ■ — summons a parliament, 
which takes the oath of allegiance to 
him as protector, ibid. — proceedings 
of the parliament under, CS7. and 
notes. — disappoints the hopes of the 
royalists, ibid. — does not refuse to 
hear the agents of Charles IL, 693. 
and note^. — hopes entertained of his 
relinquisliing ilie govorninent, 004. 

Crov.n (officers of the), under rbe Plan- 

tageneis, violence used by, i. 4 

juries influenced by, ibid. 

Crown of England, uncertain succession 
of the, hetw-een the houses of Scotland 
and Suffolk, i. 123, 129. 285. 2SS. 

Crown and parliament, termination of 
the contest between the, ii. 361. 

Crown (the), personal authority of, its 
diminution, ii. 453. — the reason of 
it, 454. — of material constitutional 
importance, 459. 

Crown (the), its jealousy of the pi’ero- 
gative, ii. 417. 

Crucifix, its lawfulness in the English 
ehurclies discussed, i. 172, — Eiiza- 
hetli’s pariialiry for the, 173. note"^. 

Customs on 'woad and tolmcco, i. 237. 
and note. — on. cloths and wines, 243. 
treble, against the English law, 316. 
7Wie. — arbitrary', imposed by James 
I., 317. a-nd 

Cl/ Pres, proceeding of, in the court of 
chancery', i. 79. 'note. 

Damaree (Daniel), and George Pur- 
chase, their trial for high treason, ii. 
321. note-]. 

Damport (Hr.), his cautious motion 
concerning the laws, i. 258, 

Danby (Thomas Osborne, earl of), his 

administration, ii. 94 his virtues 

as a minist-ar, 96.-— marriage of the 
prince of Orange and princess Mary 
owing to his inffuence, 97. and note. 
— concerned in the king’s receipt of 

money' from France, 98 . and 710 (e 

cause of his fall, and liis impeachmenr, 
107. — argument urged in defence of, 
ibid. — questions arising from his im- 
peachment, 1 08. — intempenuice of 
the proceedings against him, ibid . — 
important discussions in the case of, 
109. and note-f. — committed to the 
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Tower, ibid. — pleads Ids pardon, ihuL 
— lords resist this plea, jlO. — con- 
fined ill the Tower three years, 117. 

— admitted to hail by judge Jeffries, 
118. 

Darien company, the business of the, ii. 
498. 

Dauphin (son of Louis XIV.), effect of 
his death on the French succession, 
ii. 381. 

David II., parliament at Scone under 
him, ii. 468. 

Dead, prayers for the, in the first liturgy 
of Edward YL, i. 87, omitted on 
its revisal, ibid. 

Deaths of tlie dauphin and dukes of 
Eurgundy and Berry, ii. 381. — 
effect of their deaths on the French 
succession, ibid. 

De'ot (puhlic), its amount in 1714, ii. 
377. note alarm excited at its mag- 

nitude, 463. 

De .Burgh, or Burke, family of, in Ire- 
land, fall off from their subjection to 
the crown, ii. 515. 

Declaration published by the army for 
the settlement of the nation, i. 640. 

— in favour of a compromise, ii. 19. 

— in favour of liberty of conscience, 
44. — of indulgence, 84, — op])Osed 
by parliament, 90. — of rights, 267. 

Denization, charters of, granted to par- 
ticular persons, ii. 513. 

Dependence of Irish on English parlia- 
ment, ii. 565. 

Derr\', noble defence of, ii. 559. 

Desiderata CarluHn liibernica^ extract 
from that work, concerning the pre- 
diction of the rebellion in 1641, ii. 
542- 7iote. 

Desmond (earl of), attends tlie Irish 

parliament, ii. 526 his rebellion 

in 1583, and forfeitnre of his lands, 
539. — his lands parcelled out among 
English undertakers, ibid. 

Difierence between the lords and com- 
mons on tlie Habeas Corpus hill, ii. 
175. 

Digby (John, lord), his speech concern- 
ing Strafford, i. 529. — letters taken 
on the route of, at Slierborn, 611. 
7iote. 

Digges (sir Dudley), his committal to 
the Tower, i. 378. 

Discontent of the royalists, ii. 8 

Discontent of the nation with the go- 
vernment of Yfilliam III., ii. 271. 

Discontent of the nation at the conduct 
of Chnrles IL, ii. 50. 

Discussions between the two houses of 


parliament on the exclusion of the 
regicides and others, ii. 2—4. 

Dispensation, power of, preserved after 
the reformation, i. 180. — aitem.pt to 
take away, 191. 

Dispensations granted hy Charles I., 
1. 44/. 

Dissensions between lords and commons 
of rare occurrence, ii. 179. 

Divinity, study of, in the seventeenth 
century, i. 482. and note* 

Divorce of Ilenrj' VIII. from queen 
Catherine, historical account of its 
rise, progress, and effects, i. 60 — 66. 

Divorces, canon la w concerning, untler 
Edward YL, .i. 302. iioLe, — Henry 
yilL's two, creating an imccrtainty 
in the line of succession, parliament 
enable the Idng to bequeath the king- 
dom by his will, 34. 

Dodd’s Church History, let- 

ters to be found in, rela^Le lo tlie 
CaiJM.lie in I on the succession, 
i. 286. 7iote. 

Domesday Book, burgesses of, were 
inhabitants witliin the borough, ii. 
205. 

Dort, synod of, king James’s conduct to 
the, i. 402. and 7iQte. 

Douay College, intrigues of the priests 
of, i. 137. — account of the founda- 
tion, ibid. 7iote. 

Downing (sir George), proviso intro- 
duced by, into the subsidy bill, ii.55. 

Drury, ( ), execution of, i. 4:07 . note. 

Dublin, citizens of, committed to prison, 
for refusing to frequent the protestant 
church, ii. 537. 

Dugdale (sir William), garter king at 
arms, his account of the earl of Hert- 
ford’s marriage, i. 292. and ?iota''\ 

Dunkirk, sale of, by Charles IL, ii. 51. 
— particulars relating to the sale of, 
67, 08. and note. 

Durham, county and city of, right of 
election granted to the, ii. 204. 

Dutch mortgaged towns, restored to the, 
i. 341. — iieet insults onr coast.?, ii. 
66. — armies mostly composed of 
catholics, 340. 

Ecclesiastical commission court, i. 200, 
201. and 7wtc 'K 

Ecclesiastical court.?, their character and 
abuses, i- 212. note^. — restrained by 
those of law, 327. — their jurisdic- 
tion, 465. 7tote. — commission of 1686 
issued by James if., ii. 228. 

Ecclesiastics of Ireland, their enormous 
monopoly, ii. 5G4» 
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EdgeWlI, "battle of, i. 572. — its con^ 
sequences in favour of Charles, ihid. 

Ed-^vai’d L, his letter to the justiciary of 

. Ireland, granting permission to some 
septs to live under English la-w, ii. 
515. 

Edward II. (king of England), legisla- 
ture established by statute of, i. 3. and 
note. 

Edward III. (king of England), re- 
markable clause relating to treason 
in the act of, ii. 110. 

Edward ^'i. ("i i ng (.f Englaud), aliaclicd 
to the jvlbrui.rd rel'glon. i. >5.- abi- 
lities i'is U*iL^;rs and j-uiruai, rtid 
7iote. — harsh treatment of ills sister 
Mary, and reluctance to execute Joan 
Boucher, ihid. — alterations in the 
English church under, ihid. — the re- 
formation in his minority conducted 
with violence and rapacity, 93. — de- 
nies the princess Mary enjoying her 
own religion, 95. — positive progress 
of the reformation under, 103. — his 
laws concerning religion re-enacted, 
111 . — omission of a prayer in his 
liturgy, ihid. note *. — differences be- 
tween the protestants commenced un- 
der, 173. — his death prevented the 
Genevan system from spreading in 
the English church, 174. 

Effect of the press, ii. IGl. — restric- 
tions upon it in the reign of Henry 
VIIL, 168. 

Ejection of non-conformist clergy, ii. 36. 

Election, rights of, ii. 202. — four dif- 
ferent theories relating to the, 205. — 
their relative merits considered, 206. 

Elections, regulated by Elizabeth’s 

ministers, i. 265. and * debate 

concerning, 266.- — first penalty for 
bribery in, 267. — right of deter- 
mining, claimed by parliament, 273. 

— interference of James T. in, 301. 

Elections, remarks on their manage- 
ment, ii. 209, 210. and note.^ 

Elective franchise in ancient boroughs, 
difficult to determine by w^hat class 
of persons it was possessed, ii. 202, 

— different opinions, regarding the, 

ihid. 

Eliot (sir John), his committal to the 
Tower, i. 378. — committal and pro- 
ceedings against ,421. 

Elizabeth (princess), treasonable to as- 
sert her legitimacy, i. 34. 

Elizabeth (queen of England)^ popula- 
lation of the realm under, i. 8. note. 

— revision of church articles under, 
91. — a dangerous prisoner to queen ( 


Mary, 106. note — easily re-establishes 
Protestantism, 107 laws of, re- 

specting catholics, chap. iii. 108 — 
169. — her popularity and protestant 
feelings, 108, — suspected of being 
engaged in Wyatt’s conspiracy, ihid, 
note . — announces her accession to 
the pope, but proceeds slowly in her 
religious reform, 109. — her council 
and parliament generally protestant, 
110. — her acts of supremacy and 
uniformity, 111. — oath of supremacy 
to, explained, 112. note. — restraint 
of Roman catholic -worship in her 
first years, 113. — embassy to, from 
Pius IV., 114. — ■ her death prophesied 
by the Romanists, 115. and note . — 
statute preventing, ibid . — conspiracy 
against, ihid. note §. — letters of the 
emperor Ferdinand to, on behalf of 
the English catholics, 119. and note. 
— her answer against them, ihid.— 
circumstances of her reign affected 
her conduct towards them, 121. — 
the crown settled on her by act 35th 
Henry VIII,, 122. — uncertainty of 
her succession, ibid. — her marriage 
desired by the nation, 124, — suitors 
to her, the archduke Charles, and 

Dudley, earl of Leicester, 125 her 

unwillingness to marry, and coquetry, 
ihid. 24:0 . — astrological prediction on 
that match, 125. 'note. — objects, with 
her council, to tolerate popery, 1 2 6, and 
7iote, 144, — improbability of her hav- 
ing issue, 126. and offended by 

the queen of Scots bearing the arms, 
&e. of England, 129. — pressed to de- 
cide on her successor, 126. 249 

proceedings of, against lady Grey, 
124. — intrigues with the malcontents 
of France and Scotland to revenge 
herself on Maiy, 129. note. — not un- 
favourable to her succession, ibid. — 
courses open to, after Mary’s abdica- 
tion, 130. — Bull of excommunication 
and deposition published against her 

by pope Pius 134 insurrections 

against, and dangerous state of Eng- 
land, had she died, 135. — her want 
of foreign alliances, 136. — statutes 
for her security against the papists, 
137. note — addressed by the puritans 
against the queen of Scots, 13S. — 
restrains the parliament’s proceedings 
against her, 139. 254. — advised to 
provide for her security, 139. — in- 
clined and encouraged to proceed 
against the papists, 140 her de- 

claration for uniformity of worship, 
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141. — on doul>tful terms ’vvitlx Spain, 

143, — foreign policy of, justifiable, 

144. note her intention to avoid 

capital penalties on account of reli- 
gion, 145. — papists executed on her 
statutes, ihii. — acknowledged queen 
by Campian the jesuit, 146. — torture 
used in her reign, 148. — persecutions 
of, procure her to be published as a 
tyrant, 149. — lord Burleigh's de- 
fences of, ibid, — her persecutions an 
argument against the reign of Ileiiiy 
IV. of France, ibid, note^^ — com- 
mands tlie tornire to be disused, 151. 
an inquisition made after her ene- 
mies, and some executed, 153. — her 
assassination contemplated, 155. 7ioic *\ 
— disaffection of the papists to, caused 
by her unjust aggressions on their 
liberty of conscience, 155. notef . — 
an association formed to defend her 
person, 157. — her aifectation con- 
cerning the death of queen Mary, 
158. — number of catholic martrys 
under, 162. — character of her re- 
ligious restraints, 168. — her laws 
respecting protestant non-conformists, 
chap. iv. 170 — 228. — her policy to 
maintain her ecclesiastical power, 170. 

— protestants recalled by her acces- 
sion, 172. — ditference of her tenets 
and ceremonies, ibkL and note. — dis- 
approves of the clergy marrying, 173. 

— coarse treatment of archbishop 
Parker’s wife, 174. “note. — probable 
cause of her retaining some cere- 
monies, 177. — prevents the abolish- 
ing of licences and dispensations, 191. 

— orders for suppression of prophe- 
syings, 196 — 198. — supported the 
Scottish clergy, 209. — omits to sum- 
mon parliament for five years, 210. 

— anxious for the good government 
of church and state, but jealous of 
interference, ibid. — her violence to- 
wards bishop Cox, 224. — tyranny 
of, to wards her bishops, 225. fiote i. 

— her reported offer to the imritans, 
226. note. — Walsingham’s letter in 
defence of her government, 227. and 
7iote. — view of her civil government, 
cliap. V. 229 — 284. — character of her 
administration chiefly religious, 229. 

— her advantages for acquiring ex- 
tensive authority, 226. — her course 
of government illustrated, 234. 7iGte. 

— unwarranted authority of some of 
her procIama.tions, 236. — disposition 
to adopt martial law, 240. — her il- 
legal commission to sir Thomas Wil- 


ford, 241 — ^ did not assert arhitraiy 
taxation, 243. — her singular fru- 
gality, 244. — borrowed money by 
privy seals, but punctual in repay- 
ment, ibid. — instance of her return- 
ing money illegally collected, 245. 
note. — dispute of, with the parlia- 
ment, on her marriage and succession, 
and the common prayer, 249. — in- 
stances of her interference and au- 
thority over her parliaments, ibid. 254 
— 2 61. — resigned monopolies, 261. — 
compeiled to solicit subsidies of her 
later parliaments, 262. — added to the 
members of the house of commons, 
264. — her monarchy limited, 276. 
note. — supposed power of her crown, 
282. — Philip II. attempts to de- 
throne her, 2S6. 7iote. intended 
James I. for her successor, 287. note. 
— her popularity abated in her latter 
years, 295. and note. — probable 
causes of, ibid. — probable reasons 
for her not imposing customs ou 
foreign goods, 318 — mutilation or- 
dered by the star chamber, during 
her reign, 452. — alienation of part 
of Ireland, in the rcigii of, ii. 526. — 
reasons for establishing the protestant 
religion in Ireland, in the reign of, 
528. 

Empson (sir Richard), and Edmund 
Dudley, prostitute instruments of the 

avarice of Henry VII., i. 15 put 

to death on a frivolous charge of high 
treason, 16. and 7}ote^. 

Enclosures, rebellion concerning, i. 92. 

England, state of religion in, at the be- 
ginning of the 16th century, i. 57. 
■ — preparations in, for a reformation 
of the church, ibid. — means of its 
emancipation from the papal power, 
67. — foreign politics of, under James 
I, 332. 

England, view of, previous to the long 
parliament, i. 498 — 510. — divided 
into districts by Cronnvell, 668. — 
state of, since the revolution in 1 688, 
compared with its condition under 
the Stuarts, ii. 280, 281. — its clanger 
of becoming a province to France, 
297. 

England, New, proclamation against 
emigrations to, i. 477. 

English nation not unsuited to a repub- 
lican form of government, i. 691. — 
unwillingness of the, to force the re- 
luctance of their sovereign, ii. 129. — 
English settlers in Ireland, their de- 
generacy, 515. — settlements of, in 
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Miinstor, Ulster, iincl other parts, 539. 

— injustice attending them, 542. 

Episcopacy, house of commons opposed 

to, i. 209. — divine right of, main- 
tained, 396. and note, 483, and note f. 

— moderation of, designed, 533. and 

note. — bill for abolishing, 582 

, revived in Scotland, ii. 488. — juris- 
diction of the bishops unlimited, ibid. 

■ Episcopal discipline revives with the 
monarchy, ii. 16. — clergy driven out 
inj itriously by the populace from their 
livings, 479, — permitted to hold 
them again, wld. 

Episcopalians headed by Selden, i. 617. 
and note. 

Erastianism, The chuve.li of England in 
danger of, i. 113. yiote. 

Erudition of a Christian Man, 1540, 
reformed doctrines contained in, by 
authority of Henry VIII., i, 82, — 
character of, ibid. note. 

Escheats, frauds of, under Henry VII., 
i. 15. — act for amending, 10. 

Essex (c'ounty of), extent of I'oyal forests 
in, i. 429. 

Essex (Robert Devereaux, earl of), in- 
judicious conduct of, after the battle 
of Edgehill, i. 572. note. — raises the 
siege of Gloucester, 580. — suspected 
of being reluctant to complete the tri- 
umph of the parliament, 598, and note. 

Estates, the convention of, turned into 
a parliament, ii. 496. — forfeited, in 
Ireland, allotted to those who would 
aid in reducing the island to obe- 
dience, 554. 

Et ceetera oath imposed on the clergy, 
1. o33. 

Europe, absolute sovereigns of, in the 
sixteenth century, i. 282. 

Exchequer, court of, trial in, on the 
king’s prerogative of imposing duties, 
i. 316. and note. — cause of ship- 
money tried in the couj-t of, 436. and 
note .. — court of, an intermediate tri- 
bunal hettveen the king’s bench and 
parliament, ii. 184. 

Excise on liquor, first imposition of, in 
England, i. 597. and note. — granted 
in lieu of military tenures, ii. 10. — ■ 
prerogative of tlie crown reduced by 

the, 11 amount of duty on beer, 

under William HI., 281, note. 

Exclusion of the duke of York proposed 

. and discussed, ii, 127 — 130. — of 
placemen and pensioners from par- 
liament, 357. and note. 

Exeter, bishopric of, despoiled in the 
reformation, i. 94, 


Ex officio oath in the high commission 
court, i. 2v)l. — attacked in the house 
of ocmmo-is. 210. 

Expnisic.n. .righu oi‘, claimed by parlia- 
men, i. 273. 

Faction.? of Pym and Vane, i. 580 

cause of their aversion to pacific mea- 
sures, ibid. — at Oxford, 5S8. 

Fairfax (sir Thomas), and Oliver Ci’om- 
well, superiority of their abilities for 
war, i. 599. 

Falkland (Henry Carey, lord), account 
of, i. 589. 

Family of Love, said to have been em- 
ployed by the papists, i. 122. 7iofe. 

Fockenhani (.Tohn, abbot of Westmin- 
ster), imprisoned under Elizabeth, i. 
ns. -note 

Felton ( ), executed for fixing the 

pope’s bull on the bishop of London’s 
palace, i. 138, 

Fenwick (sir John), strong opposition 
to his attainder in parliament, ii. 296. 
— his imprudent yet true disclosure, 
ibid. 

Ferdinand (emperor of Germany), writes 
to Elizabeth on behalf of the English 
catholics, i. 1 18. and note. — his liberal 
religions policy, ibid. note. 

Ferrers (George), his illegal arrest, i. 
269. 7iote. 

Festivals in the church of England, i. 
396. 

Feudal rights perverted under Henry 
VII., i. 15. — system, the, introduc- 
tion of, ii. 466. — remarks on the 
probable cause of its decline, 473. 

Fiimer (sir Robert), remarks on his 
scheme of government, ii. 161. 

Finch (Henoage), chief ju.stiee of tlie 
common pleas, adviser of ship-money, 

i. 434. — defends the king’s absolute 
power, 440. — parliamentary im- 
peachment of‘ 559. 7wte ■*. 

Fines, statute of, misunderstood, i, 
13. 

Fire of London, ii. 76. — advice to 
Charles on the, 77. — papists sus- 
pected, ibid. — odd circumstance con- 
nected with, ibid, and ‘note. 

Fish, statutes and proclamations for the 
eating of, in Lent, i. 397. note. 

Fisher (John, bishop of Rocliestcr), his 
defence of the clergy, i. 64. — be- 
headed for denying the ecclesiastical 
supremacy. 27. 

Fitzharris (Edward), his impeachment, 

ii. 143. — constitutional question on, 
discussed, ibid. 
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Fitzstophen, his conquests in Ireland, 
ii. 509. 

Flanders, books of the reformed religion 
printed in, i. 82. 

Fleetwood (lieutenant-general Charles), 
opposes Cvoiii well’s assmning the title 

of king, i. 075 the title of lord- 

general, with power over all commis- 
sions, proposed to be conferred on, 
685. — his character, 697. and note *. 

Fleming (Thomas), chief baron of the 
exchequer, his ypcecli on the king’s 
power, i. 318. 

Flesli, statutes, &c. against eating, is 
Lent, i. 397. 7iote. 

Fletcher (John, bishop of London), 
suspended by Elizabeth, i. 219. note. 

Floyd (Mr.), violent proceedings of the 
parliament against, i. 359. 362. — 
the infamous case of, conduct of the 
commons in, ii, 440. 

Forbes (sir David), fined by the star- 
chamber, i. 454. 

Forest laws, enforcement and oppression 
of, under Charles I., i. 429. and «ote§. 
— extent of forests fixed by act of 
parliament, 518. 

Forfeiture of the cliartor of London, ii. 
149. — observations on the proceed- 
ings on, ibid, 

I’ortescue (sir John), question of his 
election, i. 300. 

Fostering, Irish custom of, explained, 
ii. 515. note. —-seyeve penalty against, 
518. 

Fox ( Edward, bishop of Hereford), ex- 
cites Wolsey to reform the monas- 
teries, i. 70. 

Fox (right honourable C. J.), his doubt 
whether James II. aimed at subvert- 
ing the protestant establishment ex- 
amined, ii. 217. — anecdote of, and 
the dnke of Newcastle, concerning 
secret service money, 428. 

France, its government despotic when 
compared with that of England, i. 
277. — authors against the monarchy 
of, 278. note , — public misery of, ii. 
380. and note. 

Franchise, elective, taken away from the 
catholics of Ireland, ii. 563. £ind7/o^e*^. 

Francis I. (king of France), liis medi- 
ation between the pope and Henry 
VIIL, i. 62. 

Francis II. (king of France), display of 
liis pretensions to the crown of Eng- 
land, i. 130. and 7iole. 

Frankfort, divisions of the protestants 
at, i. 171. and note. 

Freeholder, privileges of the English, i. 


445. — under the Saxons hound to 
defend the nation, 550. 

French government, moderation of tlie, 
at the treaty of Aix-la-€!ir:p-.;bo. ii. 
459. 

Fresh severities against dissenters, ii. 

86 . 

Fulham, destruction of trees. See. at the 
palace of, by bishop Aylmer, i, 203. 
note f. 

Fuller (Mr.), imprisonment of, by the 
stai’-chamber, i. 349. 

Gardiner (S!;c'phen, bishop of Win- 
chester), prevails on Henry VIIL to 
prohibit the English Jhlde, i. 83. 
note . — forms a list of Avords in it un- 
fit for translation, ibid. — a supporter 
of the popish party, 84. — in disgrace 
at the death of Henry VIIL, ibid. — 
character and virtues of, i. 97. note. 

— his perscciition palliated, 

Garnet (lienry), liU jn-ohable guilt in 

the gunpowder plot, i. 405. note. 

Garraway and Lee take money from 
the court for softening votes, ii. 95, 
90. and ?iote*. 

Garrisons, ancient military force kept 
in, i. 550. 

Gauden (Dr. John), the supposed 
author of Icon Basiliko, i. 649. and 
note. 

Gavel-kind, tenure of Irish, explained, 
ii. 505. and note ^, — determined to 
he void, 538. 

Gentry, or landowners, under the Plan- 
tagenets, without any exclusive pri- 
vilege, i. 5. — disordered state of, 
under Henry VI. and Edward IV., 
9. — of the north of England, their 

turbulent spirit, .53 repressed by 

Henry YIXX. and the court of star- 
chamber, ibid, and note. — why in- 
clined to the reformation, 68. — of 
England, became great under the 
Tudors, deriving their estates from 
the suppressed monasteries, 78. 

George I (king of England), liis aeeos- 
sion to the crown, ii. 392. — choo.ses 
a Whig ministry, ibid. — great disaf- 
fection in. the kingdom, 394. and note. 

— causes of his unpopularity, 404 

Habeas Corpus .Act several times sus- 
pended in his reign, Ibid, yiole. — in- 
capable of speaking English, trusted 
his ministers with the management of 
the kingdom, 455. 

George I. and George IT. (kings of 
England), their personal authority at 
the lowest point, ii. 458. 
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George II., character of, li, 456. 

Geraldines, family of the, restored, ii. 
524. 

Gerard (Mr.), executed for plotting to 
kill Croimvell, i. G67. and wote§. 

Germany, less prepared for a religious 
reformation than England, i. 57. — 
books of the reformed religion printed 
in, 82. — celibacy of priests rejected 
by the protestants of, 92. — troops of, 
sent to quell commotions, 93. and 
note *. — mass not tolerated by the 
Lutheran princes of, 95. and note*. 
reformation caused by the covetous- 
ness and pride of superior ecclesi- 
astics, 100. —war with, commons’ 
grant for, in 1621, 362. 

Gertruydeahurg, conferences broken off 
and renewed at, ii. 376. — remark of 
Cunningham on the, ihid. 7ioie. 

Glamorgan (Edward Somerset, earl of), 
discovery of a secret treaty between 
him and the Irish catholics, i. 610, 
— certainty of, confirmedhy Dr.Birch, 
612. and 7iotG. 

Godfrey (sir Edmondhury), his very 
extraordinary death, ii. 121. — not 
satisfactorily accounted for, 122. and 
notes. 

Godolphin (Sidney, earl of), pi'escrves 
a secret connexion with the court of 
James, ii, 383. — his partiality to the 
Stuart cause suspected, 384. 

Godstow nunnery, interceded for at the 
dissolution, i. 76. 

Godwin (William), important circum- 
stances, omitted by other historians, 
respecting the self-denying ordinance, 
pointed out by, in his history of the 
commonwealth, i. COO. notef* — his 
book characterised as a work in which 
great attention has been paid to the 
order of time, 615. 7ioie. 

Gold coin, Dutch merchants lined for 
exporting, i. 342. 

Goodwin (sir Francis), question of his 
election, i. 302. and note*. 

Go.ssipred, ii. 515. woZe — severe penalty 
against, 518. 

Government of England, ancient h)rm 
of, a limited monarchy, i. 276 — 281. 

and 7iote erroneously asserted to 

have been absolute, 278. — consul- 
tations against the, of Charles II, 
begin to be held, ii. 152. — difficult 
problem in the practical science of, 
256. — always a monarchy limited by 
law, 264. — Its predominating cha- 
racter aristoaratical, 265. — new and 
revolutionary, remarks on a, 274 


Locke and Montesquieu, authority of 
their names on that subject, 414, — 
studious to promote distinguished 
men, ibid. — Executive, not deprived 
of so much pow'er by the revolution 
as is generally supposed, 453. — ar- 
bitrary, of Scotland, 488. 

Government, Irish, its zeal for the re- 
formation of abuses, ii. 517. — of 
Ireland, benevolent scheme in the, 
539. and note. 

Governors of districts in Scotland take 
the title of earls, ii. 466. 

Gowrie (earl of), and his brother, ex- 
ecuted for conspiracy, ii. 4S6. and 
note. 

Grafton (Thomas), his Chronicle imper- 
fect, i. 18. note. 

Graham and Barton, solicitors to the 
treasury, committed to the Tower by 
the council, and afterwards put in 
custody of the sergeant by the com- 
mons, ii. 440. 

Granville (lord), favourite minister of 
George II., ii. 456. — bickering be- 
tween him and the Pelhams, ibid. 

Gregory XIII. , his explanation of the 
bull of Pius V., i. 147. 

Grenville (right honourable George), 
his excellent statute respecting con- 
troverted elections, ii. 211, 212. 

Grey (lady Catherine)? presumptive 
heiress to the English throne at the 
beginning of Elizabeth’s reign, i. 123. 
249. — ^proceedings of the queen against 
her, 128. and 7n)Lc .. — her party de- 
prived of influence by their ignoble 
connexions, 129. — legitimacy of her 
marriage and issue, 291,292. — pre- 
sent representative of tliis claim, 293. 

note her former marriage with the 

earl of Pembroke, ihid. 

Grey (Leonard, lord deputy of Ireland), 
defeats the Irish, ii. 524. 

Grey (sir Arthur), his severity in. the 
government of Ireland, ii. 532. 

Griffin ( ), star-chamber information 

against, i. 451. yiote*. 

Grimston (sir Marbottle), extract from 

his speech, i. 703. note elected 

speaker, 715. 

Grindal (Edmund,' bishop of London), 
his letter concerning a private priest, 
i. 114. 

Grindal (Edmund, archbishop of Can- 
terbury), prosecutes the puritans, i. 
193. ^ — tolerates their meetings called 
“ prophesy ings,” 1 97. — ^liis consequent 
sequestrationand independent cliarac- 

- ter, 198. and note* 
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Gunpowder plot, probable conspirators 
in the, i. 405. and note {, 406. 

Habeas Corpus , trial on the right of, 
I 383—387. 390. 421. — act of, first 
sent up to the lords, ii. 95. — passed, 
176. and iwie §, — no new principle 
introduced by it, 177. — power of the 
court of common picas to issue writs 
of, 177. and uofc. — particulars of the, 
ibid, — its eOcctual remedies, 179. 

Hale (sir 3Iatthew), and other judges, 
decide on the illegality of fining ju- 
ries, ii. 173. — his timid judgment in 
cases of treason, 321. 

Hales (John), his defence of Lady Ca- 
therine Grey, i. 12S. and note^ 

his character and Treatise on Schism, 

i. 495. 

Hales (sir Edward), ease of, ii. 226, 227- 

Halifax (George Savile, marquis of), 
gives offence to James IL, ii. 214 — 
declaration of rights presented by, to 
the prince of Orange, 267, 268. — 
retires from power, 276. 

Hall (Arthur), proceedings of i:)arlia- 
ment against, i. 273. and 7iote. — fa- 
mous case of, the first precedent of 
the commons punishing one of their 
own members, ii. 353, 

Hall (Edward), his Chronicle contains 
the best account of the events of the 
reign of Henry VIIL, i. IS. note, — his 
account of the levy of 1525, 19. note*. 

Hail (Dr. Joseph, bishop of Exeter), his 
defence of episcopacy, i. 483. notef. 

Hamilton ( J ames, duke of ), engaged in 
the interest of the pretender, ii. 387. — 
killed in a duel v/ith lord Mohun,3S8. 

Hampden (John), levy on, for ship- 
money, i. 436. and note*. — trial of, 
for refusing payment, 431 — 435. and 
notes, — mentioned by lord Strafford, 
461. 

Hampton Court conference with the 
puritans, i. 297. 

Hanover, settlement of the crown on the 
house of, ii. 345. — limitations of the 
prerogative contained in it, 345, 346. 
and note\. — remarkable cause of the 
fourtli remedial article, 347. 

Hanover, the house of, spoken of with 
contempt, ii. 389. and note — acquires 
the duchies of Bremeii and Verden 
in 1716, 404. 

Hanoverian succession in danger from 
the ministry of queen Anne, ii. 389. 
and note. 

Harcourt ( Simon, lord chancellor), en- 
gaged in the interest of the pretender, 

ii. 387. 

VOL* IL Q 


Harding’s case, constructive treason in, 
ii. 317* and notes, 

Hardwicke (lord chief justice), his ar- 
guments in opposing a bill to prevent 
smuggling, ii. 452. 

Harley (sir Robert), puritan spoliations 
of, i, 538. and wotef* 

Harley (Robert, earl of Oxford), his 
censure on the parliamentary pro- 
ceedings against Floyd, i. 362. 7iote. 

Harmer, his valuation of monastic pro- 
perty in England, i. 69. and 76. note, 

Harrington (sir John), notice of James 
1. by, i. 296. note, 

Hatton (sir Christoplier), his lenity to- 
wai*ds papists, i. 167. and — an 
enemy to the puritans, 200. — his 
spoliation of church property, 223.— 
attempt to assassinate, 241. — his 
forest amercement, 429, 

Heath (Robert), attorney-general, his 
speech on the case of habeas corpus, 
i. 385. — on the petition of right, 414. 
— denies the criminal jiirisdiciion of 
parliament, 421. 

Heath (Thomas), seized with sectarian 
tracts, i. 122. note. 

Henrietta Maria (queen of Charles L), 
conditions of her marriage with him, 
i. 411. — letter of, concerning the 

religion of Charles I., 489. note 

her imprudent zeal for popery, 543. 
note. — fear of impeachment, ibid, 
note. — sent from England with, the 
crown jewels, 558. and note . — Charles 
the First’s strange promise not to 
make any peace without her media- 
tion, 575. — impeachment of, for high 
treason, the most odious act of the 
long parliament, 576. — her conduct, 
602. — and advice to Charles, ibid. — 
writes several imperious letters to the 
king, 607. — forbids him to think of 
escaping, ibid. 7iote ^. — ill conduct of, 
ibid, — abandons all regard to English 
interest, ibid. — plan formed by, to 
! deliver Jersey up to France, ibid. — 
power given her by the king to treat 
witli the catholics, 608. — anecdote of 
the king’s letters to her, ibid. note. 

Henry IL (king of England), institutes 
itinerant justices, i. 7. — invasion of 
I Ireland by, ii. 509. 

Henry VI., clerical laws improved 
under, i. 58, 

Henry VII. (king of England), state of 
the kingdom at his accession, i. 8. — 
parliament called by, not a servile one, 
ibid. — proceedings for securing the 
croAvn to his posterity, 9. — ^his mar- 
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riage, and vigilance in guarding tlie 
crown, made his reign reputable, but 
not tranquil, ibid, — statute of the 
lltb of, concerning the duty of alle- 
giance, 10. — Blackstone’s reasoning 
upon it erroneous, that of Hawkins 
correct, ibid, 7iofe *. — ^did not much 
increase the power of the crown, ibid. 
— laws enacted by, over-rated by lord 
Bacon, 11. — his mode of taxation, 13. 

— subsidies being unpopular, he has 
recourse to benevolence, 14. — and to 
amercements and forfeitures, 15. — 
made a profit of all offices, even 
bishoprics, ibid. — wealth amassed by 

him soon dissipated by his son, 16 

council court formed by, existing at 
the fall of Woisey, 52. — not that of 
star-chamber, nor maintainable by his 
act, 53. 7iote — his fatal suspicion, 
54. — enacts the branding of clerks 
convicted of felony, 57.- — probable 
policy of, in the marriage of Henry 
VIH., GO. and note-^. — low point 
of his authority over Ireland, ii. 
519. — confined to the four counties 
of the Biiglisn pale, ibid. 

Henry VIIL, his foreign policy, i. 16. 
— his profusion and love of magnifi- 
cence, ibid. — acts passed by, to con- 
ciliate the discontents excited by his 
father, ibid . — extensive subsidies de- 
manded of parliament by him, 17, — 
exaction by, miscalled benevolence, in 
1545, 19- — instance of his ferocity 
of temper, 26, 27. 29. 31. — reflec- 
tions on his governmentandcliaracter, 

35 did not conciliate Ms people’s 

affections, ibid. — was open and gene- 
rous, but his foreign politics not sa- 
gacious, 36. — memory revered on 
account of the Reformation, ibid . — 
was uniformly successful in his Avars, 
ibid. — as good a Icing as Francis L, 
ibid. note . — suppresses the turbulence 

of the northern nobility, &c., 52 

star -chamber in full power under, 53, 
nQte-\. — Ills intention of beheading 
certain members of parliament, 54. 

— fierce and lavish effects of his way- 
ward humour, 55. — religious con- 
tests the chief support of his authority, 
ibid. — Lollards burnt under, 57. 

— controversial answer to Luther, 
59 — ability of, for religious dispute, 
iUd, 7ioie\. — apparent attachment 

of, to the Romish church, 60 his 

marriage, and aversion to Catherine 
of Aragon, ibid. — time of bis mar- 
riage with Anne Boleyn, 62. and 
-mte. — sends an envoy with his sub- | 


mission to Rome, ibid. — throws off 
its authority on receiving the papal 
sentence, 63, — his previous measures 
preparatory to doing so, 64. — takes 
away the first fruits from Rome, 65. — 
heconies supreme head of the English 
church, 66. and note. — delays his 
separation from queen Catherine, from 
the temper of the nation, 67. — expe- 
dient concerning his divorce, 68. — 
proceeds in the Reformation from 
policy and disposition, 59. — the his- 
tory of his time written with par- 
tiality, ibid. Tiote. — not enriched by 
the revenues of suppressed monas- 
teries, 74. — his alienation of their 
lands beneficial to England, ibid. — 
should have diverted rather than have 
confiscated their revenues, 75. ~ 
doubtful state of his religious doc- 
trines, and his inconsistent cruelty in 
consequence, 81. — sanctions the prin- 
ciples of Luther, 82. — bad policy of 
his persecutions, ibid. — prohibits the 
reading of Tindal’s Bible, 83. note. — 
state of religion at his death, 85. — 
his law on the celibacy of priests, 91. 

— his reformed church most agree- 
able to the English, 104. note-\ 

his provisions for the succession to 
the crown, 123. — supports the com- 
mons in their exemption from arrest, 
269. — his will disposing of the suc- 
cession, 289. — doubt concerning the 
signature of it, 290. — account of his 
death, and of that instrument, ibid, 
note, — disregarded on the accession 
of James, 293. — institution of the 
council of the north by, 461. 

Henry IV. (king of France) opposes the 
claim of Arabella Stuart on the En- 
glish croAAm, i. 287. note. 

Henry (prince of Wales, son of James I. ), 
his death; suspicion concerning it, 
352. note *. — design of marrying him 
to the infanta, 355. and note. 

Herbert (chief justice), his judgment in 
the case of sir EdAvard llales, ii. 226. 

— remarks on his decision, ibid 

reasons of his resignation, 271. note. 

Heresy, canon laws against, framed 
under Edward YL, i. 101. yiote. 

Hertford (Edward Seymour, earl of), 
his private^ marriage with lady Grey, 

L 127. — imprisonment and subse- 
quent story of, ibid, and 7iote. — in- 
quiry into the legitimacy of his issue, 

290, and note, 291, and note I^ug- 

dale’s account of it, 293, yiote'^. 

Hexham abbey interceded for at the 
dissolution, i. 76. 


INDEX. 


595 


Heyle, serjeant, Ms speech on the royal 
prerogative, i, 269. note, 

Heylin (Dr. Peter), his notice of the 
Sabbatarian bill, i. 399. note, — his 
conduct towards Prynne, 456. 

Hey wood (’dr. s- ei'). extract from 
his Vind'.ciriii),!. i /' Fox^s History, 
ii. 217, note. 

High commission, court of, 1583, its 
powerful nature, i. 200. note. ■— act 
for abolishing the, ii. 140. and note. 

High and low churchmen, their origin 
and description, ii. 337. note. 404, 405. 

HistriomasLlx, volume of invectives so 
called, i. 456. 

Hoadly (Benjamin, bishop of Bangor), 
aTtackcd by ti*e convocation, ii. 408. 

— his jn’incl])les, Udd, 

Hobby (sir Piiiiip), recommends the 
bishop’s revenues being decreased, i. 
94. note. 

Hobby (sir Edward), his bill concern- 
ing the exchequer, i. 258. 

Hclingshed (Raphael), his savag'e ac- 
count of the persecution of the pa- 
pists, i. 146. 7io1.e. — his description of 
the miserable state of Ireland, ii. 531. 

Holland (Henry Ricli, earl of), chief 
justice in Eyre, i. 429. — joins the ! 
king at Oxford, 577. — is badly re- 
ceived, ibid. — reiurns to the parlia- I 
inent, ibid. \ 

Kellavici, war with, great expense of tlie, I 
ii. 75. — Charles Ii. receives large 
sums from France during the, 84, — 
infamy of the, 88. 

Holies (Denzil, lord), committal and j 
proceedings against, i. 421. 424. 

Hollis (lord), sincerely patriotic in his 
clandestine intercourse with France, 
ii. 103. and note f. 

Holt (chief justice), his opinion con- 
cerning the power of the commons to 
commit, ii. 445. 

Homilies, duty of non-rcsistance main- 
tained in the, i. 415, note. 

Hooker (Richard), excellence of his 
Hcclesiusiical Polity, i. 214. - — cha- 
racter and force of his argument, 
.215. — relative perfection of the 
various books, 216. — imperfections 
of, 217. — justness and liberality of, 
in his views of government, 218. 

— interpolations in the posthumous 
hooks considered, ibid, and note, 219. 

— his view of the national constitu- 
tion and monarchy, 220 — 222. — 
dangerous view of the connexion of 
church and state, 221 — 227. note. 

Hooker, member for Athenry, extract 


from his speech in the Irish parlia- 
ment, ii. 533. 

Hopes of the presbyterians from Charles 
II., ii. 14. 

Houses built of timber forbidden to be 
erected in London after the great 
fire, ii. 171. 

Howard (Catherine), her execution not 
an act of tjn'anny, her licentious habits 
probably continued after marriage, i* 
33. and iwtes. 

Howard (sir Robert), and sir R. Temple, 
become placemen, ii. 95. 

Howard (lord of Escrick), bis perfidy 
caused the deaths of Russell and 
Essex, ii. 153. 

Howell (James)., lertors concerning the 
elevation of bishop Juxon, i. 459. note. 

Hubert (Edward, lord of Cherbury), 
fictitious speeches in his History of 
Henry VIII., i. 17. f. 

Hugonots of France, their number, i. 
176. note. 

Huic, ( )j pbj’sician to queen Eliza- 

beth, accused of dissuading her from 
marrying, i. 12 G- note. 

Hume (David), his estimate of the value 
of suppressed monasteries, i. 76. note. 
— perversion in his extracts of j^ar- 
iiamentary speeches, 263. note, — his 
erroneous assertion on the government 

of England, 279. note his partial 

vie’w of the .English constitution under 
Elizabeth, 284. note. — his account of 
Glamorgan’s commission, 613. 

Kun (Richard), efieets of his death in 
the Lollards’ tower, i. 58. 

Huntingdon (George Hastings, earl of), 
his title to the English crown, i. 2S6. 

Hutchinson (Mrs.), her beautiful ex- 
pression of her husband’s feelings at 
the death of the regicides, ii. 24. 

Hutcliiiison (colonel), died in confine- 
ment, ii. 66. 

Hutton (Mr., justice), his statement 
concerning a benevolence collected 
for Elizabeth, i. 245. note. 

Hyde (sh Nicholas, chief justice), his 
sueech on the trial of habeas corpus, 
n 386. 

Hyde and Iveeling (chief justices) ex- 
ercise a pretended power with regard 
to jm’ies, ii. 172. and notc'^, 

Hyde, lord chancellor, extract from his 
speech at the prorogation of the con- 
vention parliament, ii. 21. ivote. 

Jacobite faction, origin of the, ii. 274. 
— party rendered more formidable by 
the faults of government, 416, — their 
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Strength, 41S‘ — strength of, in Scot- 
land, in tlio reigns of George L and 
IL, 500, 501. 

jacohites, intrigues of the, ii. 382. — 
their disaffected clergy send forth 
libels, 383. — decline of the, 41 5. 

Jacobitism of the ministers of queen 
Anne, ii. 388, 389. note.—^of Swift, 
390. — irs general decline, 501. 

Janies I. (king of England), view of 
the English constitution under, i. 
chap. 285 — 373. — his quiet acces- 

sion, notwithstanding the numerous 
titles to the crown, 285. -—his and 
the other claims considered, 285 — 

292. and notes Elizabeth's intrigues 

against, 286. note . — ^foiir proofs against 
his title, 289. — his affection for here- 
ditary right, 294. — posture of Eng- 
land at his accession, ibid . — his early 
unpopularity, 295. — hasty temper 
and dLsregard of law, 296. — his con- 
tempt for Elizabeth, ibid. note. — the 
Millenary petition presented to, ibid. 
and note’\. — his conduct to the pu- 
ritans at the Hampton Court confer- 
ence, 297. and notes. — proclamation 
for conformity, ibid, — his first par- 
liament summoned by irregular pro- 
clamation, 299 employed in pub- 

lishing his maxims on the power of 
princes, 300. —dispute with, on the 
election of Fortoscue and Goodwin, 
301. — artifice of, towards the com- 
mons on a subsidy, 305. — discontent 
of, at their proceedings, ibid. 330. 
note. — his scheme of an union wdth 
Scotland, 309. and notes . — his change 
of title, 311. note. — continual bicker- 
ings with his parliaments, 312 his 

impolitic partiality for Spain, 3 1 3. and 

notes, 355. 368, 369. and notes, 408 

duties imposed by, 315. and note , — 
defects of his character, 331, and notes, 
— foreign politics of England under, 
333. — his treatment of lord Coke, 

335. note his use of proclamations, 

337. note. — his endeavours to raise 
money by loans, titles, &c., ibid., 338. 
and note. — dissolves the parliament, 
341. and ?ioie. — his letter and con- 
duct to the twelve judges, 347. 349. — 
his unpopularity increased by the cir- 
cumstances of Arabella Stuart, Over- 
bury, and Raleigh, 351 — 354 his 

probable knowledge of the murder of 
Overbury, .352. and note. — calls a 
new parliament, 356. — his sudden 
adjournment of it, 363 — his letter 
to the speaker of the commons on 


petitions against popery, 365. — reply 
of, to a second petition, 366. — ad- 
journment, dissolution, and proceed- 
ings against members of both houses, 
367, 368. note. — libels against.. -369. 
and 7iote — his declaration of sporis, 

399. — Opposes the Arminia;! licresy, 

400. and notes — suspected of inclina- 
tion to the papists, 402. and nofe^ 403. 

— answers cardinal Bellarmine, 407. 
— 'State of papists under, 403 — 413, 
and notes. — his reign the most im- 
portant in the constitutional history 
of Ireland, ii. 535. 

James II. (king of England), attributes 
his return to popery to the works of 
Hooker, i. 218. note. — his schemes of 
arbitrary power, ii. 214. — issues a 
proclamation for the payment of cus- 
toms, ibid, and note . — his prejudice 
in favour of the catholic religion, 217. 

— his intention to I'epeal the test act, 

ibid. — his remarkable conversation 
with Barilion, ibid, and note. — de- 
ceived in the disposition of his sub- 
jects, 220. — supported by his bro- 
ther’s party. 222. andyjofe. — ■prorogue.*? 
the pari in mom, 224. — Iris scheme for 
subverting the established religion, 
228.— his success against Monmouth, 
inspires him with false confidence, 231, 
232. — rejects the plan for exciading 
the princess of Orange, 233. — dis- 
solves the parliament, 238 attempts 

to viola, te the right of electors, ibid. 

— solicits votes for repealing the test 
and penal laws, 239. — expels the 
fellows from Magdalen coll(?ge, 240. — 
his infatuation, 241. — his impolicy, 

243. — received 500,000 livres from 
Louis XIV., ibid. — his coldness to 
Louis XIV., ibid. — his uncertain 
policy di.sous.sed, ibid . — his character, 

244. and note — refieetions on his 
government, 247. — compared with 
Ins father, ibid . — has a numerous 
ra’my, 250. — influenced by his con- 
fessor Petre, 251. — consuderod an 
enemy to the prince of Orange and 

tlie English nation, 252 his sudden 

flight, ibid . — his return to London 
and subsequent flight, 253, 254. 7 wie. 
— vote against him in the convention, 
258.— compassion excited for him by 
historians, 271. — large proportion of 
the tories engaged to support him, 
287 various selienic?s for his restor- 

ation, and conspiracy in his favour, 
2.91 — issues a declaration from St. 
Germain’s, ibid, and note. 292. note. 
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— charged by Burnet with privity to 
the scheme of Grandval, 293. note, f. 

— his commission to Crosby to seize 
•the prince of Orange, 294. note, — 
civil offices, courts of justice, and the 
jjrivy council in Ireland, filled with 
catholics in the reign of, 558. 

James 11. (king of Scotland), statute of, 
to prevent the alienation of the royal 
domains, ii. 471. 

James VI. (king of Scothnid), his suc- 
cess in restraining the presbyterians, 
ii. 4-78. — his aversion lo the Seor.rish 
presbytery, 481. — forces on the people 
of Scotland the five articles of Perth, 
482. 

James YII. (king of Scotland ), his reign, 
ii. 490. — his cruelties, 491, — at- 
tempts to introduce popery, ibid, — 
National rejection of him from that 
kingdom, 49 i:^. 

Icon Basilike, account of, i. 649. 

JeiTerios (judge), violence of, ii. 223. 

Jenkes, committed by the king in council 
for a mutinous speech, ii. 175. 

Jenkins (judge), confined in the Tower 
by the long puriiament, ii. 443, 

Jenner (a baron of the oxchetpier), com- 
mitted to the Tower by the council, 
and afterwards to the custody of the 
Serjeant by the commo:::', i*. -l bb 

Jermyn (Henry, lord), dictatorial style 
assumed by him in his letters to 
Charles L, i. 607. 

Jesuits, their zeal for the catholic faith, 
i. 165. — missionaries of, in England, 
480. and note. 

Jewel (John, bishop of Salisbury), op- 
poses church ceremonies and habits, 
i. 172, 173. noiej 175. note. 

Jews permitted to settle in England, ii. 
14. 

Images, destruction of, under Edward 
Vi., i- 86. and note. 

Impeachment, parliamentary character 
and instance.s of, i. 356, 35S. 371. — 
question on the king’s right of pardon 
in eases of, ii. 113. — decided by the 
act of settlement against the king’s 
right, 114. — abatement of, by disso- 
lution of parliament, ibid. — decided 
in the case of Hastings, 110, — of com- 
mons for treason constitutional, 143. 

Impositions on merchandise without 
consent of parliament, i. 316, 317. 
and note, — argument on, 3 IS — 320. 
— again disputed in the house of com- 
mons, 340. 

Impressment, statute restraining, i. 519. 

Imprisonment, illegal, banished from 


' the English constitution, i. 234. — 
Flagrant iustnnces of, under Eliza- 
beth, ibid. — remonstrances of the 
judges against, ibid. 

Incident (transaction in Scotland so 
called), alarm excited by the, i. 543. 

Independence of judges, ii. .357. — this 
important provision ov, ing to the act 
of settlement, 3.58. 

Iiidependenr p-.n*r\- (the), their first great 
victory the self-denying ordinance, i. 
599. — new-model the army, ibid, — 
two essential cliaracters of G17. and 
note *. — first bring forv.ard princi- 
ples of toleration, 6^. 

Iridef.ieiiclC'iH.s, liability of the, to severe 
laws, i. 213. — origin of tlie name, 
214. — emigrate to Holland, ibid. — 
and to America, 477. 

Influence of the crown in both hou.ses 
of parliament, remarks on the, ii. 
428. 

Innes, father, the biographer of James 
II., extract from, ii. 238. 

Innocent VUL (pope), his bull for the 
reformation of monasteries, i. 72. 
7iote. 

Institntmi of a Christian Man, 1537, 
reformed doctrines contained in, by 
authority of Henry VIII., i. 82. — 
character of, ibid. note. 

Insurgents in the rebellion of 1641, 
their success, ii. 551. — claim the re- 
establishment of the catholic religion, 
ibid. 

Insurrections on account of forced loans, 

i. 21. — on the king’s supremacy, 28. 

— eoucerniug enclosures, 92 of sir 

Thomas Wyatt, &c., 108. rtote. 

Intercommuning, letters of, published 
in Scotland, ii. 489. 

Intrigues of Cliarles II. with France, 

ii. 74. 

Johnson (Dr. .Samuel), error of, w-ith 
respect to lord Shaftesbury, ii. 328. 
7iote. 

Joseph (emperor of Germany), his death, 
ii. 378. 

Ireland, mismanagement of the affairs 
ofv ii. 276. and note . — ancient state ofj 

503 necessity of understanding the 

state of society at the time of Henry 
the Second’s invasion, ibid. — its di- 
vision, 504. — king of, how chosen, 
ibid. — its chieftains, ibid. — rude state 
of society there, 506. — state of the 
clergy in, 508. — ancient government 
of, nearly aristocratical, ibkl. — its 
reduction by Henry II., 509. — its 
greatest part divided anriong ten En- 
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glisli families, 510. — tlie natives of, 
expelled, ibid. — Eri glisli laws esta- 
blished in, ibid, — natives of, claim 
protection from the throne, 612. — 
its disorderly state, 516. — miseries 
of the natives, 517. — its hostility to 
the government, 518. — its northern 
provinces, and part of the southern, 
lost to the crown of England, ibid. 

— i-.s eondisci- dLiring ihe contest be- 
twee:* ilic hriusvs of Vork and Lan- 
caster, 521. — royal authority over it 
revives under Henry VIIL, 523. — 
raised to the dignity of a kingdom, 
.524. — elections declared illegal in, 
533. — rising of the people to restore 
the catholic worship, 536. — priests 
ordered to quit, 537. — English laws 
estahiished throughout, ibid . — scheme 

. for perfecting its conquest, 538. — 
Edmund Spenser, his account of the 
state of Ireland, 539. — constitution 

. of its parliament, 543. — its voluntary 
contribution for certain graces, 544. 

— free trade to be admitted, ibid. — 
reheliion of 1640, 549. — its mis- 
government at all times, 550. — its 
fresh partition, 555. — declaration 
for its settlement by Charles II., ibid, 

— different parties in, their various 
claims, ibid. — declaration not satis- 
factory, ibid, — complaints of the 
Irish, 556. — natural bias of Charles 
II. to the religion of, ibid. — unpopu- 
larity of the duke of Ormond with 
the Irish catholics, 558. — lord Berk- 
ley’s administration in 1670, ibid . — 
the civil offices of, filled with catholics 
in the reign of James II., ibid. — 
civil war of, in 16S9, ibid. — treaty 
of Limerick, 559. — oath of supre- 
macy imposed on the parliament of, 
562. — three nations and their reli- 
gions in, 563. — its dependence on 
the English parliament, ibid . — rising 
spirit of independence in, 567. — 
jealousy and discontent of the natives 
of, against the English government, 
ibid. — result of the census of 1837, 
us showing the relative nmnhers he- 
belonging to the different religious 
bodies, 564. note. 

Irish agents for the settlement of Ire- 
land disgust Charles II., ii. 536. 

Irish catholics, penal laws against, ii. 561. 

Irish forfeitures resumed, ii. 314. 

Irish lords surrender their estates to the 
crown, ii. 538. 

Irish natives, claim the protection of 

' the throne, ii, 512. — not equitably 


treated in the settlement of the co- 
lonies, 522. — origin of the, ii. 503 

their ancient condition, 508. — their 
characu-r, ii. .">'..'7. --- ciisaffi;cierl, their 
connexion with Spain, 550. 

Joyce, seizure of Charles by, i. G24. 
Judges in the reign of Heni'y VIII., 
their opinion that attainders in parlia- 
ment could not he reversed in a court 

of law, i. 29 of the couil; of star- 

chamber, 53. and note *. — of Eliza- 
beth, remonstrate against illegal im- 
prisonments, 234. — privately confer- 
red with, to secure their determination 
for the crown, 343, and note. — the 
twelve disregard the king’s letters for 
delay of judgment, 347, 348. — their 
answers on the j^etition of right, 390 
— instances of their independence in 

their duty, 423 their sentiments on 

ship-money, 435. — sentence on the 
cause of, 441. — account Strafford 

guilty, 525. and note their conduct 

on the trial of "v'aue, ii. 24." — in the 
reign of Charles II. and James IL, 
their brutal manners and gross injus- 
tice, 123. and ‘note. — Scroggs, North, 
and Jones, their conduct, 124. and 
note. — devise various means of sub- 
jecting juries to their own direction, 
172 their general behaviour in- 
famous under the Stuarts, 357 

independence of the, ibid. — this im- 
portant coiistitutionalprovision owing 
to the act of settlement, 358. — Pem- 
berton and Jones, two late judges, 
summoned by the commons in the 

case of Topham, 444 Powis, Gould, 

and Powell, their opinions concerning 
the power of the commons to commit, 
ibid. 

Juries governed by the crown under 
Elizabeth, i. 233. — fined for ver- 
dicts, i. 48. ii. 172 question of the 

right of, to return a general verdict, 
174. 

Jury, trial by, its ancient establishment, 
i- 6. -iiote. 

Jury, grand, their celebrated ignoramus 
on the indictment against Shaftesbury, 
ii. 146. and note t. 

Justice, open administration of, the best 
security of civil liberty in England, i. 
232 — courts of, sometimes corrupted 
and perverted, 233, 234. 

J ustices of the peace under the Planta- 

ganets, their jurisdiction, 5. 7 limit- 

tation of their pow-er, 16. 

Juxon (Dr. William, bishop of London,) 
made lord-treasurer, i. 458. and note. 
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— well treated in the parliament, 606. 
note. 

Keeling (chief justice), strong resolu- 
tions of the commons against, for 
fining j uries, ii. 173. 

Kentish petition of 1701, ii. 434. 

Kerns and gallowgiasses, names of mer- 
cenary troops in Ireland, ii. 509, 

Kildare (earls of), their great influence 
in Ireland, ii. 524. — (earl of), his son 
takes up arms, ibid. — sent prisoner to 
London, and comniitted to the Tower, 
ibid. — executed with five of bis uncles, 
ibid. 

Killigrew and Delaval, parliamentary 
inquiry into their conduct, ii. 306. 

King, ancient limitations of his authority 
in England, i. 2. — his prerogative of 
restraining foreign trade, 319. and 

7ioie'\ ecclesiastical canons on the 

absolute pov/er of the, 321. — his au- 
thority styled absolute, 324. — com- 
mand of the, cannot sanction an illegal 
act, 385. — his power of committing, 
383 — 386. and note^, 421. — power of 
the, over the militia considered, 553. 
and note. 

Kings of England, vote of the commons 
against the ecclesiastical prerogative 
of, ii. 90. — their difiiculties in the 
conduct of government, ii. 457. — ^their 
comparative power in politics, ibid — 
of Scotland, always claim supreme 
judicial power, 472. 

King’s Bench (court of), its order pro- 
hibiting the publishing a pamphlet, ii. 
169. — formed an article of impeach- 
ment against Scroggs, 170. 

Knight ( ), proceedings against, by 

the university of Oxford, i. 415. and 
note. 

Knight’s service, tenure of, i. 547. note. 
— statutes amending, 548. 

Knighthood, conferred by James I., &c. 
to raise money, i. 338. note, 428. and 
notes . — compulsory, abolished, 518. 

Knollys (sir Francis), friendly to the 

. puritans, i. 138. note, 199. — opposed 
to episcopacy, 209. note, 212. ^ 

Knox (John), persecuting spirit of, 
against the papists, i. 140. note . — 
supports the dissenting innovations at 
Frankfort, 171. — his book against fe- 
male monarchy, 280. — founder of the 
Scots reformation, particulars of his 
scheme of church polity, ii. 475. 

Lacy, his conquests in Ireland, ii. 530. 

Lambert (general), refuses the oath of 


allegiance to Cromwell, i. 676. note. 
— ambitious views of, 685. ^ — a prin- 
cipiti uciov In cxT);-i!i:;g rbe conniM'iJ:;, 
690.-— c:!t’ii(-rv‘d li\ 

— his character, 698 panic occa- 

sioned by his escape from the Tower, 
714. — sent to Guernsey, ii. 26. — 
suspected to have been privately a 
catholic, 41. 

Landed proprietors, their indignation at 
the rise of new men, ii. 377. 

Landowners of England, became great 
under the Tudors, many of their 
estates acquired from the suppressed 
monasteries, i. 76. 

Land-tax, its origin, ii. 298. — its in- 
equality, ibid. 

Lands, ancient English laws concerning 
their alienation, i. 12. — crown and 
church, restoration of, ii. 7. — in Ire- 
land, act for their restitution, ii. 555. 
— its insufficiency, 557. — three thou- 
sand claimants unjustly cut off from 
any hope of restitution, ibid. 

Latimer (Hugh, bishop of Worcester), 
intercedes for Malvern priory at the 
dissolution, i. 76. — zealous speech 
of, against the temporising clergy, 
92. note-f. 

Latin ritual, antiquity and excellence 
of the, i. 86. 

Latitudinarian divines, men most con- 
spicuous in their writings in the reign 
of king Cborles IT., ii. 220. 

Laud (William, archbishop of Canter- 
bury), his assertion concerning bi- 
shops, 2 . 396. note, 465. note high 

religious intluence of^ i. 403. note. — 
his talents and character, 457.. and 
notes. — his correspondence with lord 
Strafford, 464, &;c., 478. 503. 

and note. — accused of i^rosecuting 
Prynne, &c., 467. — ^his conduct in 
the church, 473. — prosecution of the 
puritans, ibid, and note. — procures a 
proclamation to restrain emigrants, 
476. and 7wte. — cardinars hat of- 
fered to, 478. 7wte . — cluirges of po- 
pery against, 481. and ?iotc, 482. — 
union with tlie catholic.? intended by, 
485. — turns agaimst them, 492. and 
note. — impeached for liigh treason, 
585. — confined in the Tower, and in 
great indigence, ibid. — particulars 
of the charges against him, ibid . — 
defends himself with courage and 
ability, 586. — judges determine the 
charges contain no legal treason, ibid. 

— commons change their impeach- 
ment into an ordinance for his exe- 
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cution, ihid. — peers comply, ihid. — 
num'ber of peers present, ihid, 

Lauderdale (duke of), one of the cabal, 
il. 72. — obliged to confine liimself to 
Scotch affairs, 93. — act of the, re- 
specting the order of king and council 
to have the force of law in Scotland, 
487 his tyranny, 488. 

Law (the ecclesiastical), reformed, i. 100 
— 102. and notes. — less a security for 
the civil liberty of England than the 
open administration of justice, 232.— - 
its ordinances for regulating the press, 
239. 

Laws against theft, severity of, i. 7. — 
of England no alteration of ever at- 
tempted Avithout the consent of par- 
liament, 277 not enacted by kings 

of England without the advice of their 
great council, 2. 277. — penal, exten- 
sion of the, ii. 450. and note. — their 
gradual progress and severity, 451. 
— have excited little attention as 
they" passed through the houses of 
parliament, ihid. — several passed in 
England to bind Ireland, 566. 

Lawyers, their jealous dislike of the 
ecclesiastical courts, i. 211. — Whit- 
gifr’s censure of, 212. note. — dislike 
of, by archbishop Laud, and the earl 
of Strafford, 465. 

Layer ( ), accuses several peers of 

conspiring in Atterbury’s plot, ii. 
414. note. 

Leeds (Henry Osborn, duke of), in the 
Stuart interest, ii. 38S. note. 

Leicester (Robert Dudley, earl of), a 
suitor for the hand of Elizabeth, i. 
123. — Cecil’s arguments against him, 

ihid. note assumes an interest in 

the queen, 124. — connection with, 
broken off, ihid. — .combines wdth the 
catholic peers against Cecil, 126. note. 

Leicester (Robert Sidney, eari of ), arch- 
bishop Laud’s dislike to, i. 484. note. 

Leighton (Alexander), prosecution of, 
by the court of star-chamber, i. 455. 

Leinster, rebellion of two septs in, leads 
to a redaction of their districts, now 
called King’s and Queen’s counties, 
ii, 525. 

Lent, proclamations of Elizabeth for ob- 
serving of, i. 238. and note. — statutes 
and proclamations for the observance 
of, 398. note. — licences for eating 
fiesh in, ihid. 

Lerey, (bishop of Boss, ambassador of 
Mary queen of Scots), his answer 
concerning Elizabeth, i. 147. note. 

Leslie, remarks on his writings, ii. 340. 


note. — author of The Rehearsal, a 
periodical paper in favour of the 
Jacobites, 383. 

L’Estrange (sir Roger) business of li- 
censing books intrusted to him, ii. 
169. 

Letliington (!]Mr.itland. of), his argu- 
ments on the title of Mary Stuart to 
the English crown, i. 131. and note. 
— his account of the death and will 
of Henry VIIL, 289. and note. 

Levellers, and various sects, clamorous 
for the king’s death, i. G41. — favour- 
ably spoken of by Mrs. Hutchinson, 
658. note. 

Levies of 1524-5, letters on the diffi- 
culty of raising, i. 18. note. 

Libel (law of), indefinite, ii. 330. — 
falsehood not essential to the law of, 
331. and note. — Powell’s definition 
of a libel in the case of the seven 
bishops, SS2. note. — settled by Mr. 
Fox’s libel bill in 1792, 333. 

Libels published by the puritans, i. 204. 
and notes. — against James 1, 369, 
and note. 

Liberty of the subject, comparative view 
of the, in Englaml and France in the 

reign of Henry VIIL, i. 21 civil, 

its securities in England, 232. — of 
conscience, cleelaratiou for, ii. 235. — 
its motive, ihid. — observations on its 
effects, ibid. 236. — similar to that 
published in Scotland, ibid. — of the 

press, 329 particulars relating to 

the, 330. 

licences granted for eating fiesh in 
Lent, i. 398. note. 

Licensing acts, ii. 168 — act, particulars 
relating to the, 329, 330. 

Lichfield (bishopric of), despoiled in 
the reformation, i. 94. 

Limerick, treaty of, ii. 559. — its articles, 
560. 

Lincoln (Theophilus Clinton, eari of), 
refuses to take the covenant, and is 
excluded from the house of peers, i. 
583, 7iote. 

Lingard (Dr. John), artifice of, in re- 
gard to the history of Anne Boleyn, i. 
31. 7tote. — his insinuation with regard 
to Catherine Howard and lady Roch- 
ford, 33. note. — his notice of the hill 
on the papal supremacy, 68. note. — 
his estimate of the value of suppressed 
monasteries, 76. 7iote. — his observa- 
tions on the canon laws, and on Cran- 
mer, 101. note. — his extenuations of 
queen Mary’s conduct, 104. note. 

Litany, translated in 1542, i. 86. note. 
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Litlleton (lord keeper), carries away 
the great seal, i. 581. 

Liturg 3 % chiefly translated from the 
Lacin service hook, i. 86. and note . — 
prayers for the departed first kept in, 
88. — taken out on its first revisal, 
ibid. — amendments of the English, 
under EllzaheLh, lOS. and note . — 
statute defending, IK). — ^ revised, ii. 
337 the, esmblished, the distin- 

guishing marks of the Anglican 
church, 339. 

Llandaff (bishopric of), despoiled in 
the reformation, i. 94, 

Loan on property in 1524-25, raised by 
cardinal \\h>lsey, i. 18 — 22. and notes. 

— remitted to Plenry VII. by parlia- 
ment, 23. — to Elizabeth, not quite 
voluntary, nor without intimidation, 
244. and 7iote. — always repaid, ibid. 

— solicited under James 1 , 337. — 
demanded hy Charles I., and conduct 
of the people on it, 381, 382. and 

note committal and trial of several 

refusing to contribute, 383. — their 
demand of a habeas corpus, ibid. — 
their right to it debated and denied, 
384—386. 

Lollards, the origin of the Protestant 
church of England, i 57. — their re- 
appearance and character before Lu- 
ther, 58. 

London Gazette, amusing extract from, 
ii. 137. note. 

London, levies on the city of, i. 18 — 25. 

— citizens of, inclined to the reform- 
ation, 68. — increase of, prohibited 
hy proclamation, 237. — tumultuous 
assemblies of, resigned to martial 
iav*, 241. — remonstrates against pay- 
ing ship-money, 431. — proclamation 
against buildings near, 443. and note. 
— proposed improvements in, 444. — 
lands in Derry, granted to, ibid. — 

— offer of, to erect the king a palace 
in lieu of a fine, &c., 44G. note. — 
corporation of, information against 
the, and forfeiture of their charter, 
ii. 146. — purchases the continued en- 
joyment of its estates at the expense 
of its municipal independence, 151. 

Long (Thomas), member for Westbuiy, 
pays 4:1 to the mayor, &c., for his 
return in 157 1, i. 267. 

Long parliament summoned, i. 511. — 
different political views of the, 513. — 
its measures of reform, 514 — 516. — 
made but little change from the con- 
stitution under the Plantagenets, 516. 

— errors of the, 521 — 530. — bill of. 


enacting their not being dissolved 
against their own consent, ibid. 530. 
and 

Lord-lieutenant, institution of the office 
of, i. 552. 

Lords Portland, Oxford, Somers, and 
Halifax, impeached on account of the 
treaties of partition, ii. 310. 

Lords, singularity of their sentence pro- 
nounced upon Anne Eoleyn, i. 31. 
note. — house of, cold reception <;f fiu: 
articles on religious reform prepared 
by the commons, 2 1 0. — disagreements 
of the house of commons with the, 
276- note. — impeachment of Lord La- 
timer at the bar of the, 357. — sentence 
of the, on -Jompes.son, 358. — object 
to titles assumed by tlio commons, 

360. note unable to withstand the 

inroads of democracy, 650. — reject a 
vote of the commons, 651. — ^motion to 
take into consideration tiie settlemenn 
of the government on the death of the 
king, ibid.^thaiY messengers refused 
admittuuce by the eommoiis, 652. — 

retain their tides, ibid Crounvell's 

description of, 677. — embarrassing 
question concerning the eligibility of 
peers, 714 commons desire a con- 

ference w'ith the, 715. and note . — 
receive a letter from Charles II., 716. 
— declare the government ought to be 
in the king, lords, and commons, ibid. 

— vote to exclude all who signedthe 
death-warrant of Charles I. from act 

of indemnity, ii. 3. and note in the 

ca.se of lord Danhy, not wrong in re- 
fusing to commit. 111. and note . — 
inquiry of the, in cases of appeals,.! 16. 

— their judicial power historically 
traced, 181. — make orders on private 
petitions of an original nature, 183. — 
antiquity of their liltimatc jurisdic- 
tion, ibid. — pretensions of the, about 
the time of the restoration, 184. — 
their conduct in the case of Skinner 
and the East India (\mipany, 186. — 
state of, under the Tudors and Stu- 
arts, 198. — numbers from 1454 to 
1661, ibid , — and of the spiritual lords, 
195, — every peer of full age entitled 
to his writ of summons, 196. — privi- 
lege of voting hy proxy, originally by 
special permission of the king, ibid. 

— proceedings of the, in the conven- 

tion of 1688, 258. — dispute with, 
about Aylesbury election, 437 spiri- 

tual, in Scotland, choose the temporal 
to the number of eight, 484. 

Lord’s supper, controversies and foux* 
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tlieories on the, i. S9 — 91. — modern 
Romish doctrines on the, 92. iiote, 

Loudon (Dr. ), his violent proceed- 

ings tov'ards the monasteries, i. 70. 
note* 

Louis XIV., Ills object in the secret 
treaty -vvith Charles II., ii. 80 mu- 
tual distrust between them, 83 

secret connexions formed by the lead- 
ers of opposition with, 99. note his 

motives for the same, 100. and note , — 

secret treaties with Charles, 105 

mistrusts Charles’s inclinations, and 
refuses him the pension stipulated for 
in the private treaty, 106. — connexion 
between Charles XL, and, broken off, 
104. — his views in regard to Spain 
dangerous to the liberties of Europe, 
300. — makes overtures for negotia- 
tions, 375. and notes, — exhausted state 
of his country, 379. — acknowledges 
the son of James II. as king of Eng- 
land, 3oS. 

Love (Christopher), executed for a con- 
spiracy, i. 654. — effects of his trial 
and execuiton, ibid, and note 

Luders (Mr.), observations in his report 
of election cases, ii. 208. note. 

Ludlow (general), and Algernon Sid- 
ney, project ail insurrection, ii. 66. 

Lundy (colonel), inquiry into his con- 
duct, ii. 306. 

Luther (Martin), his doctrines similar 

to those of Wiclitlc, i. 57 treatise 

of, answered by Henry VIII., 59 

his rude reply and subsequent letter 
to the king, 60. and note. — his allow- 
ance of double marriages, 68. ?iote. — 
his doctrine of consiibstantiation, 90. 
— rejects the belief of Zuingle, 91. 

Lutherans of Germany, less disposed 
than the catholics to the divorce of 
Henry VIIL, i. 68. and note. 

MKh-ie (Dr.), his misconception of a 
passage in Hooker’s Ecclesiastical 
Polity, i. 220. note. 

Macdiannid (John), his Lives of British 
Statesmen, i. 460. note. 

Macdonalds, their massacre in Glencoe, 
ii. 496. and note. 

Mackenzie (sir George), account of his 
Jus Regiuin, ii. 162. 

Maepherson (John), extract from his 
Collection of State Papers, ii. 287. 
note. 

Madox (Dr. , bishop of Worcester), 

his Answer to Neal’s History of the 
Puritans, i. 206. note. 

Magdalen college, Oxford, expulsion of 


the fellows from, ii. 240 — mass said 
in the chapel of, ibid. 

Magistrates under Elizabeth inclined to 
popery, i. 143. note, 

Mainwaring ( *), his assertion of 

kingly power, i. 43 7. 

Malt, imposition set upon, i. 362. note, 

Malvern priory interceded for at the 
dissolution, i. 7 5. 

Manchester (Edward Montagu, earl of), 
suspected of being reluctant to com- 
plete the triumph of the parliament in 
the contest with CliarLes L, i. 598. 

Maun, sir Horace, notice of his Letters 
from Florence, ii. 419. note. 

Maritime glory of England first traced 
from the commonwealth, i. 716. 

Markham (chief justice), his speech on 
the trial of habeas corpus, i. 385. 

Marlborough (John, earl of), and Sid- 
ney (earl of Godolphin), Fenwick’s 
discoveries obliged them to break olf 
tbeir course of perfidy, ii. 296. 

Marlborough (John, duke of), abandons 
the cause of the revolution, ii. 288. 
note. — his whole life fraught with 
meanness and treachery, ibid. — pre- 
serves a secret connexion with the 
court of James, 383. — extreme selfish- 
ness and treachery of his character, 
384. 

Marlborough (Sarah, duchess of), her 
influence over queen Anne, ii. 371. 

Marriages, ordered to be solemnized be- 
fore justices of the peace, i. 661. 

Martial law% origin, benefits, and evils 

of, i. 239 instances of its use, 240, 

241. — ordered under Charles 1., 389. 
note. — restrained by the petition of 
right, 390 — 392. 

Martin Mar-prelate, puritan libels so 
called, i. 205. and notes. 

Martyr (Peter), assists the reformation 
in England, i. 91. — and in drawing 
up the forty- two articles, 97. note. — 
objected to the English vestments of 
priests, 102. 

Martyrs under queen Mary, their num- 
ber considered, i. 104. note. 

Mary (princess), unnatural and unjust 
proceedings in regard to, i. 33. — de- 
nied the enjoyment of the privileges 
of her own religion, 85. 95. 

Mary (queen of England), restores the 

Latin liturgy, i. 41 married clergy 

expelled, ibid. — averse to encroach on 
the privileges of the people, ibid. — 
her arbitrary measures attributed to 
her counsellors, ibid, — duty on foreign 
cloth without assent of parliament, 
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Hid, — torture more frequent than in 
all former ages, 42. — unprecedented 
act of tyranny, thid. — sends a knight 
to the "To\ver for his conduct in par- 
liament, 55, — her re-establishment of 
popery pleasing to a large portion of 

the nation, 102 protestant services 

to, 103. — her unpopiiiarity, ibid . — 
her marriage •with Philip of Spain 
disliked, 104. — cruelty of her reli- 
gion productive of aversion to it, 105. 

— and of many becoming protestants, 

106. — her dislike of Elizabeth, and 
desire of cha nging the succession, 108. 
note. — origin of the high commission 
court under, 201. note. — use of mar- 
tial law by, 230. — Knox’s attack on 
her government, and Aylmer’s de- 
fence of, 280 imposes duties on 

nierehandise wiihout consent of par- 
liament, 316. 

Mary (queen of William III.), letters 
of, published by Dalrymple, ii. 28S. 
note. 

Mary Stuart (queen of Scots), her prior 
right to the throne of England, i. 
123. — her malevolent letter to Eliza- 
beth, 125. wotef. — her offensive and 
peculiar manner of hearing her arms, 
130. and note. — her claim to the En- 
glish throne, ibid. — Elizabeth in- 
trigues against, though not unfavour- 
able to her succession, 131. note. — 
her difficulties in Scotland, and im- 
prudent conduct, ibid. — Elizabeth’s 
treatment of, eousidered, ibid. 132. — 
strength of her party claim to Eng- 
land, ibid . — her attachment to popery , 
and intent of restoring it, ibid, and 
note. — combination in favour of, 133. 
— statute against her supporters, and 
allusion to herself, 137. and note . — 
hill against her succession considered, 
138. — her succession feared by the 
puritans, 139. and note, — in confine- 
ment, and her son educated a protest- 
ant, 143. — her deliverance designed 
by the catholics, 154 her corre- 

spondence regularly intercepted, 155. 

— statute intended to procure her ex- 
clusion, 156. — her danger from the 
common people, 157 — reflections on 
her trial, imprisonment, death, and 
guilt, ibid . — her regal title and privi- 
leges examined, 159. 

Masham (lady), in the interest of pre- 
tender, ii. 3S8. 

Mass (service of the), not tolerated in 
Germany and England, i. 95. — per- 
formance of the, interdicted by the act 


of uniformity, 113. — secretly per- 
mitted, ibid. — instances of severity 
against catholics for hearing, ibid. — 
penalty for, and imprisonments, pro- 
bably illegal, ibid. note. 

Massacre of the Scots and English, in 
Ulster, ii. 551. 

MassacluAsetts bay, granted by charter, 

i. 476. 

Massey, a catholic, collated to the 
deanery of Christ church, ii, 229. and 
note. 

Matthews’s Bible ^ 1537, Coverdale’s so 

called, i, 83 notes against popery 

in, ibid. note. 

Maximilian, his religious toleration in 

Germany, i. 119. note said to have 

leagued against the protestant ffiith, 
137. and note. 

May art (serjeant), his treatise in answer 
to lord Bolton, ii. 566, 

Mayne ( ), persecution of, for 

popery, i. 145. 

Mazurc (F. A. J.), extracts from his 
Histoire de la lievoliitionf relating to 
James II. and the prince of Orange, 

ii. 235. notes. — to the vassalage of 

James II. to Louis XIV., 244. note. 
— another extract concerning James 
IL’s order to Crosby to seize the 
prince of Orange, 294. note his ac- 

count of the secret negotiations be- 
tween lord Tyrcouacl mxlTlic French 
agent Bonrepos, for the separation 
of England and Ireland, 559. noie\. 

Melancthon (Philip), his permission of 
a concubine to the landgrave of Hesse, 
i. 68. 7iote. — allowed of a limited 
episcopacy, 99. — declared his appro- 
bation of the death of Servetus, 122. 
note. 

Melville (Andrew), and the general 
assembly of Scotland, restrain the 
bishops, ii. 477. — some of the bishops 
submit, ibid. — lie is summoned be- 
fore the council for seditions lan- 
guage, 478 — flies to England, ibid. 

Members of parliament, free from per- 
sonal arrest, i. 302, 303. ii. 433- 

Merchants, petition on grievances from 
Spain, i. 315. and note. — petition 
against arbitrary duties on goods, 
ibid. 

Merchandise, impositions on, not to he 

levied but by parliament, i. 316 

book of rates on, published, 318. 

Michele (Venetian ambassador), his 
slander of the English, i. 104. 7iotc . — 
states that Elizabeth was suspected of 
Protestantism, 109. note. 
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Micheil ( ), committed to the Tower 

by the house of commons, i. 356. 

Midcllesex (Lionel Cranfield, earl of), 
his parliamentary impeachment, i. 
371, 372. and 

Military force in England, historical 
wiew of, i. 547 — 553. and notes. 

Military excesses committed by Maurice 
and Clroriug's armies, i. 597. and tiotes. 
by the Scotch, 598. 

Military pou er. Tile two effectual secu- 
rities against, li. 313. — always subor- 
dinate to the civil, 426. 

Militia, dispute on the question of, be- 
tween Charles L and the parliament, 

i. 546. and note. 553, 554. — its ori- 
gin, ii. 425. — considered as a means 
of recruiting the army, ibid. — esta- 
blished in Scotland, 488. 

Millenary petition, treatment of, by 
James I., i. 206. and note. 

Ministers of the crown, responsibility of, 

ii. 108. 397. note. — necessity of their 
presence in parliament, 353. 

Ministers, mechanics admitted to bene- 
fices in England, i. 183. — early pres- 
byterian, of Scotland, were eloquent, 
learned, and zealous in the cause of 
the reformation, ii. 478. — their in- 
fi lienee over the people, ibid . — inter- 
fere with the civil policy, 479. 

Mist’s Journal, the printer Mist com- 
mitted to XeAvgate by the commons 
for libel in, ii. 441. 

Mitchell, confessing upon promise of 
pardon, executed in Scotland at the 
instance of archbishop Sharp, ii. 472. 

Molyneux, his celebrated “ Case of Ire- 
land's being bound by acts of parlia- 
ment m England stated f ii. 556. — 
resolutions of the hou.se of commons 
against his book, ibid. 

Mompesson (sir Giles), his patents ques- 
tioned, i. 356. 

Monarchy of England limited, i. 2. — 
eiToneou.sly as.scrtsd to have been ab- 
solute, 276, 277. 

Monarchy established, tendency of the 
English government tow^ards, from 
Henry VJ. to llenry VIIL, i. 46. — 
not attributable to military force, ibid. 
— abolished, 650. — extraordinary 
change in our, at the revolution, ii. 
263. and note. — absolute power of, 
defined, 453- 

Monasteries, their corruptions exposed 
by the visitations of, i. 70. — resig- 
nation and suppression of, 71, — papal 
bull for reforming, ibid. note. — act 
reciting their vices, 72. note feel- 


ings and effects of their suppression, 
73. — might lawfully and wisely have 
been abolished, 74. — several inter- 
ceded for at the dissolution, 75 

evils of their indiscriminate destruc- 
tion, 76. — immense wealth procured 
by their suppression, ibid, and note, 

— how bestowed and distributed, 77. 
and note '^ — alms of the, erroneously 

supposed to support the poor, 79 

in Ireland, in the 7th and 8tli cen- 
turies, learning preserved by, ii. 
504. 

Monastic orders averse to the reforma- 
tion, i. 69. — their possessions great, 
but unequal, ibid, and note. — evils of, 
in the i-eign of Henry YIIL, 70. — 
reformed and suppressed by Wolsey, 
ibid, and note. — visitations of the 
truly reported, 71. — protestant his- 
torians in favour of, note. — pensions 
given to the, on their suppression, 73. 
note. 

Money-bills, privilege of the commons 
concerning, i. 276. — ancient mode of 
proceeding in, discussed, ii. 192. 

Monk (general George), his strong at- 
tachment to Cromwell, i. 698. — his 

advice to Richard Cromwell, 699 

observations on his conduct, ibid, and 
notes . — takes up his quarters in Lon- 
don, 703 — his first tender of service 
to the king, 702. — can hardly be said 
to have restored Charles IL," hut did 
not oppose him so long as he might 

have done, 703. note not secure of 

the army, 7 04 — represses a mutinous 
spirit, and writes to the gentry of 
Devon, ibid. note. — his slowness in 
declaring for Charle.s. 705. — urges 
the most rigid liinita lions to the mo- 
narchy, 707 suggesrs the sending 

the king’s letter to the two houses of 
parliament, 708. — his character, 717. 

— advises the exclusion of only four 
regicides from the act of indemnity, 
ii, 8. 

Monks, pensions given to, on their sup- 
pression, i. 73. and 7ioLc. 

Monmouth (James, duke of), remark on 
the death of, ii. 223, and note. 

Monmouth’s rebellion, numbers exe- 
cuted for, ii. 232. ymte. 

Monmouth (town), right of election ex- 
tended to, ii. 203. 

Monopolies, nature of, i. 261. — victo- 
rious debate on, in the house of com- 
mons, 262. — parliamentary proceed- 
ings against, 356 — 359. 

Montagu (ahbe), committed by the 
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commons £oi^ publishing a book, ii. 
440. 

Montagu (Dr. Richard, bishop of Chi- 
chester), his Homan catholie tenet?, i. 
481. — his intrigues ^vitli Panzani, 
487— -489. 

Montagu (lord), his speech in the house 
of lords against the statuie for the 

queen’s power, i. 116. and note 

brings a troop cf iiorse to Elizabeth at 
Tilbury, jGii. and jza/e. 

Monteagle (lord), his suit with the earl 
of Hertford, i. 292. and 

Montreuil, his opinion on the plan of 
flight conteinplated by Charles I., i. 
601. note . — negotiation of, i. 607. and 
note. 

Mordaunt (lord), charges against, ii. 71. 

More (sir Thomas), opposes the granting 
a subsidy to Henry VIL, i. 14. 7iote. 
— his conduct upon another motion 

for a large grant, 17 apology for 

his proceedings against WoIsey,22.— 
beheaded for denying the king’s eccle- 
siastical supremacy, 28. — inclined to 
the divorce of Henry VIIL, 66. and 
note. 

Morgan (Thomas), his letter to Mary 
Stuart, i. 159. note^. 

Morice ( , attorney of the court of 

wards), attacks the oath, ex ojjicio, i. 
212. — his motion on ecclesiastical 
abuses, 260. — his imprisonment and 
letter, ibid. 

Mortmain, effect of the statutes of, on 
the clergy, i. 69. 

Morton (jolin, archbishop of Canter- 
bury), his mode of soliciting benevo- 
lences, culled “ Morton’s fork,” i. 14. 
— his charge against tlie abbey of St. 
Alban’s, 72. note. 

Mortuaries, fees of the clergy on, limited, 

i. 64. 

Mouniuorris (lord), conduct of lord 
Sirntrord. to, i. 40;3. and notes. 

Moyle (Walter), his Argument affcihist a 
standing Army., ii. 302. note. 

Murderers and robbers deprived of the 
benefit of clergy, i. 58. — the question 
of pardons to, considered, ii, 269. 
note. 

Murray (William), employed by king 
Charles to sound the parliamentary 
leaders, i. GOG. 

Murray (Mr. Alexander), arbitrary pro- 
ceedings of the commons against him, 

ii. 439 .' — causes him self to be brought 
by habeas corpus before the king’s 
bench, 445, 

Mutiny hill passed, ii. 313. 


Naseby, defeat of Charles 1. at, i, 601. 
— consequences of, ibid. 

Nation, state of the, proposition for an 
inquiry into the, ii. 309. 

National antipathy to the French not so 
, great before the reign of Charles II., 
ii. 73. 

National debt at the death of Vrilliani 
III., ii. 297. note. — rapid increase of 
the, 377. 

Nations, three, and three religious, in 
Ireland, ii. 563. 

Naval transactions in the reign of Wil- 
liam JIL, ii. 100. 

Navy of Charles L, reasons for increas- 
ing, i. 431. 

Neal (Daniel), Ids Iliston/o/f he Puritans 
iinii A7isicer to Bishop 31 a doXy i. 207. 
7iote. — statement of ilie puritan con- 
troversy under Elizabeth, ibid. 

Netherlands, Charles I. ncgotiarcs v. itli 
the disaffected in the, i. 432. 

Neville (sir Henry), his memorial to 
James I. on summoning a parliament, 

i. 339. 

Newark, charter granted to, enabling it 
to return two memhers, ii. 204. 

Newbury, battle of, its consequences to 
the prevailing party, i. 580. 

Newport, treaty of, i. 634 — observa- 
tions on the, 635. and 7iote- 

News, to publish any, without authority, 
determined by the judges in 1680 to 
be illegal, ii. 170. and note. 

Newspapers, their great circulation in 
the reign of Anne, ii. 460. — stamp 
duty laid on, ibid. 

Ncyle (Dr. Richard, bishop of Lichfield), 
proceedings of the house of commons 
against, i. 340. 

Nicholas (Henry), a fanatic leader, i. 
122 . note'^. 

Nicolas, sir Hai'ris, notice of his “Pro- 
ceedings and Ordinances of the Privy 
Council of England,” i. 52. 'note. 

Nimeguen, treaty of, hasty signature of 
the, ii. 107. 

Nine, council of, i. 078. and note. 

Noailles (ambassador in England from 
Henry II. of France), liis conduct 
secures the national independence, i. 
45. 7iote. — unpopularity of queen 
Mary reported by, 103. — his account 
of her persecutions, 106. '/lote. 

Noailles (marshal de), extract from his 
memoirs relating to Philip of Anjou, 

ii. 378. 7iote. 

Nobility, pliant during the reign of 
Henry VIIL, i. 46. — responsible for 
various illegal and sanguinary acts, 
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ibid, — of the north, repressed by- 
Henry Vin. and the court of star- 
chamber, 53. — why inclined to the 
reformation, 68. — of .Engiand, be- 
come great under the T udors, de- 
riving their estates from the sup- 
pressed noionasteries, 78. — averse to 
the bill against the celibacy of priests, 
92. — and to the reformation, ibid . — 
such advanced into power under 
Mary, 103. — censured, &c. for reli- 
gion under that oneon. ibid, and 
note'^ — cii'n’jiiiaiiori of ':ju: catholic, 
for Mary Stuart, 131. 

ISTon-conformists, protestant, lavrs of Eli- 
zabeth respecting, i. eh. iw. 170 — 228. 

— summoned and suspended by arch- 
bishop Parker, 181. — number of, in 
the eJergy, 183. note. — deprived hy 
archbishop Whitgift, 198. and note. 

— increased under Elizabeth, 225. — 
remarks on acts against, ii. 48. — 
avail themselves of the toleration held 
out hy James II., 237. 

Non-jurors, schism of the, its beginning, 
ii. 272, — send forth numerous libel- 
lous pamphlets, 308. 

Non-resistance preached hy the clergy, 
and enforced in the Homilies, i. 415. 
and note. 

Norfolk ( Thomas Howard, duke of), his 
letter to Wolsey on the grant of 1525, 
i. 18. note.' — letter of the council 
to, during the rebellion, 28. note. — 
combines with the catholic peers 
against Cecil, 128. note%. 

Norfolk (John, lord Ploward, duke of), 
confidential minister of Henry VIII., 
ruined by the influence of the two 
Seymours ; execution prevented by 
the death of Henry, i, 30. — con- 
tinued in pi’ison during Edward’s 
reign, and is restored under Mary, 
ibid. — prevails on Henry VIII. to 
prohibit the English Scriptures, 83. 
7iote. — a supporter of the popish 
party, 84. — in prison at the death of 
Henry VIIL, ibid. — proposed union 
of, with Mary Stuart, 133. — charac- 
ter, treason, and trial ofj ibid. 

Norfolk, county of, assists to place Mary 
on the throne, and suffers greatly from 
persecution, i. 103, and — par- 
liamentary inquiry into the returns 
for, 274. 

Norman families, great number of, settle 
in Scotland, and become the founders 
of its aristocracy, ii. 466. 

North of England, slow progress of the 
reformation in, i. 92 — council of 


the, its institution and power, 461,-— 
act for abolishing, 5 IS. and note. 

North (chief justice), proclamation 
drawn up by, agciiust petitions, ii. 138. 

North and Rich (sheriffs), illegally put 
into office, ii. 155. 

Northampton (Henry Hownird, earl of), 
declines to forward the merchants’ 
poiitions against Spain, i. 314. 

Northampton, payment of ship-money 
complained of in, i. 504. note j| . 

Northumberland (Algernon Percy, earl 
of), his connexion with the gunpowder 
conspiracy, i, 405. ?wtc . — and others, 
take measures against a standing 
army, ii. 78. 

Norton (Mr. ), his defence of the bill 
against non-resicleut burgesses, i. 266. 

Nottingham (Daniel Finch, earl of), 
holds offices of trust under William 
III., ii. 276. — unites writh the whigs 
against the treaty of peace, 412. 

Nowell (Alexander), parliamentary in- 
quiiy into his election, i. 274. 

Noy (William), discovers an early tax. 
imposed for shipping, i. 430. 

“ Nuisance,” introduction of this word 
into the Irish hill, ii. 226. note. 

Oath, called ex officio, in the high com- 
mission court, i. 201 attacked in 

the house of commons, 242. — ad- 
ministered to papists under James I,, 
406. — to the clergy, 1640, 533. — 
of abjuration, ii. 358. 

October club, generally jaeobites, ii, 
3S6. 

CEcolampadiiis (John), his doctrines on 
the Lord’s supper, i. 00. 

Offices, new, created at unreasonable 
salaries, as bribes ro iriembers of jias'- 
liament, ii. 353. 

Officers of the crown, undue power 
exerted by, i. 3. 

O’Neil, attainted in the parliament of 
1569, and his land forfeited to the 
crown, ii. 539. 

Onslow^ (speaker), his assertion of the 
property of the subject, i. 278. 

Opposition to the court of Charles XL, 
ii, 28. 

O’Quigley (Patrick), his case compared 
Avith Ashton’s, ii. 324, 

Orange (William, prince of), declares 
against the plan of restrictions, ii. 
135. — remarks on Iris conciuct be- 
fore the revolution, 231 derived 

great benefit from the rebellion of 
Monmouth, 233. — overtures of the 
malcontents to, 235 receives assur- 
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ances of attacliinent from men of 
rank in England, 246. — invitation 
to him, ibid, and note. — his de- 
sign of forming an alliance against 
Louis XIV., 250. — requested to take 
the administration of the government 
of ?;!v:glaud w'.yow 'ihnseir!, 258. — 
vote of Tla:' cor. vein lo-i, declaring him 
and the princess of Orange king and 
queen of England, 262. 

Ordinance, a severe one of Cromwell, 

11. 13. 

Ordinance, self-denying, judiciously 
conceived, i. 599. and notes. 

Origin of the present regular armv, ii. 

12 . 

Orkney (countess of), receives large 
grants from William III., ii. 305. 

Orleans (duchess of), sister of Charles 
II.), her famous journey to Dover, 
ii. 82. 

Orleans (duke of), favours the pre- 
tender, ii. 404. note. 

Ormond (duke of), engaged in the in- 
terests of the pretender, ii. 386- and 
note f. — his unpopularity with the 
Irish catholics, 558. 

Ormond (James Butler, marquis of), 
sent to England by Charles II., L 
693. 

Orrery (Roger Boyle, earl of), a ca- 
tholic, ii. 85. 

Overhury (sir Thomas), his murder, i. 
351. — examination of, 352. 7iote. 

Oxford (university of ), measure adopted 
to procure its judgment in favour of 
Henry the Eighth’s divorce, i. 67, — 
attached to popery, 183. and note . — 
proceedings on doctrine of non-re- 
sistance, 415 — decree of the, against 
pernicious books, ii. 163. — opposes 
the measures of James II., 240. — 
tainted with Jacobite prejudices, 413. 
and note. 

Oxford, short parliament held at, in 
March, 1681, ii. 143. 

Oxford (John de Vere, earl of), fined 

for his retainers, i. 15 censured by 

queen Mary’s council for his religion, 
101. note. 

Oxford (Robert Harley, earl of), sends 
ahhe Gaultier to marshal Berwick to 
treat of the restoration, ii. 384. — 
promises to send a plan for carrying 
it into effect, 385. — account of pam- 
phlets written on his side, 386. note. 
— hated by both parties, 393. — im- 
peached of high treason, 395. — com- 
mitted to the Tower, 396. — impeacli- 
ment against him abandoned, ibid, and 


note. — his speech when the articles 
were brought up, 397. 

Paget (William, first lord), his remark 
on the doubtful state of religion in 
England, i. 93. note. — advises the 
sending for German troops to quell 
commotions, ibid. — his lands in- 
creased by the hishopi-ic of Lichfield, 
94. 

Palatinate, negotiation of Charles I. for 
its restoration, i. 432. 

Palatine jurisdiction of some counties 
under the Plantagenets, i. 7. 

Pale, old Englisli of the, ill disposed to 
embrace the reformed religion in Ire- 
land, ii- 533. — deputation sent from 
Ireland to England, in t’nc name of 
all the subjects of the, 535. — dele- 
gates from, committed to the Tow'er, 
536. and note. 

Palgrave, Sir Francis, notice of his 
“ iSssay upon the Original Authority^ 
of the King’s Council,” i. 52. note. 

Pamphlets, account of some in the reign 
of Charles and James IL, ii. 334. 
note. — and political tracts, their cha- 
racter and influence on the public 
mind at the commencement of the 
last century, ii. 460. 

Panzani, a priest, ambassador to Charles 

I., i. 478 his report to the pope of 

papists ill England, 487. note. 

Papists proceeded against for hearing 
mass, i. 113, — tracts and papers to 
recall the people of England to their 
faith, 115. and note. 

Papists of England, the emperor Ferdi- 
nand’s intercession for, i. 118. — sub- 
sequent persecution of, 119 — 122- and 
notes. — attended the English church, 
120. — combinations of, under Eliza- 
beth, 132. — more rigorously treated, 
and emigration of, 140. note. — their 
strength and encouragement under 
Elizabeth, 143. — emissaries from 
abroad, numbers and traitorous pur- 
poses of, 144. — executed for their 
religion under Elizabeth, 145. — 
concealment of their treacherous 
purposes, 148. — lord Burleigh’s pro- 
visions against, in the oath of su- 
premacy, 151, 152. — his opinion that 
they’- were not reduced by persecu- 
tion, but severity against, productive 
of hypocrites, ibid. — petition against 
the banishment of priests, 154. — 
heavy penalties on, 155. and note. — 
the queen’s death contemplated by, 
ibid. — become disaftected to Eliza- 
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beth, ibid. note. — excellent conduct 
of, at tbe Spanish invasion, 156. note. 

162. depressed state of, ibid . — 
continued persecution of, between 
1588 and 1603, 162. and note. — 
statute restricting their residence, 
ibid. — executed for safety of the 
government, and not their religion, 

163. — their simple belief construed 
into treason, ibid. — the nature of their 
reason considered, 164. note. — pro- 
portion of, in England, under Eliza- 
beth, 176. note. — excluded from the 
house of commons, 1S9. — treatment 
of, under James I., 404 — 413. and 
notes. — state and indulgence ot\ under 
Charles L, 414., and note., 478. — in- 
clined to support the king, 479. and 
note. — report of, in England, by 
Panzani, 487. note. — contributions 
raised by the gentry, 503. 

Parker (Matthew), made archbishop of 
Canterbury, i. l\i). note. — his liberal 
treatment of hisshop Tunstall, 118. 
note. — • his consecration admitted, 
ibid. note. — his sentence against lady 
Grey, 128. — his advice against 3Iary 
queen of Scots, 139. — speech of, 
against the papists, 141. — defends 
the church liturgy and ceremonies, 
175. 177. 180. 185, and note. — Eli- 
zabeth’s coarse treatment of his wife, 
174. note'^, — his order for the dis- 
cipline of the clergy, 179. note 

summons non-conibrmists, 180. — 
orders certificates of the clergy, 182. 
note. — ■ discussion of church autho- 
rity •with Mr. Wentworth, 191. — 
prosecutes tbe puritans, 192, — sup- 
presses their “ prophesyings,” 196. — 
defends tlie title of bishops, 223. 
note 

Parker (Samuel, bishop of Oxford), ac- 
count of his History of his Oicu Time., 
ii. 87, note. 

Parliament, the present constitution of, 
recognised in the reign of Edw’ard 
ir., i. 3, — of Henry Yll. secure the 
crown to his posterity, 8. — anxious 
for his union with Elizabeth of York, 
9, — power of the privy council over 
the members of, 53. — struggles of, 
against the crown, 55. — complaint of 
the houvse of commons against Fisher, 
64. — divorce of Henry VIII. brought 
before the houses of, 65. — addresses 
of, moved for Henry VIIl. to receive 
back queen Catherine, 67. — influence 
of the crown over, 263. — statutes 
for holding, 515. and note, — enormous 


extension of its privileges, 559. and 
note — fevv' acts of justice, humanity, 
generosity% or of wisdom frona, mani- 
fested by, from their quarrel 'with the 
king to their expulsion, 571. — defi- 
cient in military force, 573. — offers 
terms of peace to Charles 1. at New- 
castle, 604. — deficient in political cou- 
rage, 624. — eleven members charged 
with treason, 625. — duration of, pro- 
posed, 629. — has no means to with- 
stand the power of Cromwell, 654. — 
is strongly attached to the established 
church, 659. — new one called de- 
cidedly royalist, ii. 22. — its impla- 
cable resentment againstthe sectaries, 
43. — session of, held at O-xford in 
1665, 48. — tendency of long sessions 
to form opposition in, 53. — supplies 
granted by, only to he expended -for 
specific objects, 54. — strenuous op- 
position made by, to Charles II. and 

the duke of York, 84 convention 

dissolved, 286. — its spirit of inquiry 
after the revolution, 306. — annual 
assembly of, rendered necessary, 312. 

— its members influenced by bribes, 
352. — its rights out of danger since 
the revolution, 354. — influence over 
it by places and pensions, 427. — its 
practice to repress disorderl}' beha- 
viour, 429. — assumed the power of 
incapacitation, 430. — debates in, ac- 
count of their first publication, 461. 

— their great importance, 4G2. — seat 
in, necessary qualification for, 405. 

Parliament of 1685, remarks on its be- 
haviour, ii. 215. 

Parliament (convention), accused of 
abandoning public liberty at rlie re- 
storation, i. 710. — pass several bills 
of importance, ii. 2, 

Parliament (long), called back b}* the 
council of officers, i, 616. — expelled 
again, ibid, — of seventeen y'oars’ du- 
ration dissolved, ii. 126. and /iotef . — 
long prorogation of, 137. 

Parliaments, probable effect of Wolsey's 
measures for raising supplies without 
their interveiition, i. 20. — bill for 
triennial, ii. 311. — for sejneuniai, 
398. 

Parliament of Scotland, its model nearly 
the same as that of the ibnglo- Norman 
sovereigns, ii. 4G6. — its mode of con- 
vocation, 467. — law enacted by James 
I. relating to, 468. — royal boroughs 
in the fifteentli century, 469- — its 
legislative authority higher than that 
of England, 472 summoned at his 



succession by James II., aclciiowledges 
the king's ubsolnie power, 491. 

Parliament of Ireland, similar to an 
Pnglisii one, ii. olo. — its ee‘.;.!i,iL- 
turion, o |.‘5. — meet in 1634 j ixl-.-siro 
to insist on the confirmation of -.in'- 
graces, 546. — opposition in the, to 
the crown, 561. — in 1661, only one 
catholic returned to, 562. 

Parliament o: the new protestant nation 
of Ireland always whig, ii. 565. 

PariiaiiiCiiiary imny (old), assemble to 
kike measm-es against a standing 
aj’j;n, ii. 7S. 

Pai-i ?an; ei : ■ ary [.privilege, observations 
respecting, ii. 449. 

Parry (Dr. ^^hlli;un), executed for a plot 
against Elizabeth, i. 155. — account 
of hiiii, //jo/. 

Parry (Dr.), committal and expulsion 
of, by parliament, i. iir.'l. 

Parry (Tliomas). his leiicr concerning 
the papists under James L, i. 404. 
note. 

Parsons (Sir William), and Sir John 
Borlase (lords jiisticcss), succeed lord 
Stratford in the government of Ire- 
land, ii. 551. 

Partitir>n treaty, carl of Portland and | 
lord Som ers the only m i nis tors proved I 
to he concerned in the, ii. 350. I 

Parly (moderate), endeavour to bring I 
about a ytaeilication with Oharles, i. 
571. — negotiation with the king, 
broken oif by tlie action at Brent- 
ford, 573. — three peers of the, go 
over to the king, 577. 

Passive obedience (doctrine of), passed 
from the Homilies into the statutes, 
ii. 28. — remarks on the doctrine of, | 
159. 

Paul IV. (pope), his arrogant reply to 
the tnessage of Elizabeth, i. 109. and 
no/i>. 114." 

Pauiet (sir Amias), his honourable and 
humane conduct to 31ary Stuart, L 
159. -/iofe-h 

Peucham ( llev. ), proseeiirion of, 

for a libellous sermon, i. 342. 

Pearce ('Dr. Zachary, bisliop of R.<>ches- 
ter), his right to a scat in parliament 
after resigning his see, i. 73. note t- 

Peasantry of England under the Plan- 
tagenets, i. 5, 

Peers of England, under tbe Plantage- 
nets, a small body, i. 5. — their pri- 
vileges not considerable, it/id. — dis- 
ordered state of Liridc-r Henry VI. and 
Edward lY., 10. — authority and hi- 
dnence of abbots, &c. in the house of, 
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70. — freedom of the, from ilic oath 
of supremacy, mo tbc-ir interfer- 

ence w:;!j ^ieci'oijs opirsoci. 267. — 
proceedings of James I. against, for 
conduetiri parliament, 368. and note. 
— not of the council could not sit in 
the star-chamber, 448. 7iote. 

Peerage of England, probably supported 
the commons against the crown, i. 
54. 

Peerages, several conferred on old Irish 
families^, ii. 524. 

Peerage bill, particulars of the, ii. 400. 

Pelhams (the), resign their ofnees. and 
oblige George JL t) give up Lord 
Granville, ii. 458. 

Pemberion (.^ir 1-Vancis, chief jusfiee), 
untairin all trials relmiag io popery, 
ii. 124. — his eondiicr, on the iriui of 
lord Russell, 154. 

Pembroke (William Herbert, earl of), 
peers’ proxies held by, i. 37 S. note. 

Pembroke (Philip Herbert, earl of), 
sits in the house of commons, i, 
652. 

Penal statutes, power of tbe (?rown to 
dispense with, ii. 89. — severity of 
the, 91. — laws enforced against some 
unfortunate priests, 140. — against 
catholic.s in Ireland, 560. 

Pcnriiddock enters Salisbury, and seizes 
the judge and sheriff, i. 668. and 
note. 

Penry (John, Martin ^lar-prelate), 
tried and executed for libels against 
queen Elizabeth, &c., i. 205. and 
note, 232. 

Pensioners, during the pleasure or the 
crown, excluded from tlie commons, 
ii. 357. 

Pepys (Samuel), hi.s Diary, cited con- 
cerning Lent, i. 398. note. — extract 
from, concerning money expended by 
Cliarles IL, ii. 57. 7wfe, 

Fermaiieut military force, national re- 
pngaance to, ii. 421. — its number 
during the administration of sir Ro- 
bert Walpole, 422. (See Army, and 
Standing Army.) 

Perrott (sir John), his justice in the 
government of Ireland, ii. 532. — falls 
a sacrifice to court intrigue, 

Persecution, religions, greater under 
Charles II. than during tlie common- 
wealth, ii, 52. 

Persons (father), his hook on the suc- 
cession to the English crown, i. 285. 
?iate, — his Leicester's ComnKmwecdtK 
ibid. 

Petition of right, its nature and }>ro- 
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coecling-s in, i. 316 — 3S9. and Jiotes, 
421. 

Petition and advice, particulars of the, 

i. 075 impowers Cromwell to ap- 

point a successor, G83. 

Petitions, law relating to, ii. 26. — for 
the meeting of parliament checked by 
a proclamation of Charles II., drawn 
up by chief justice North, 138. — in- 
terfering 'with tile prerogative repug- 
naiiT. to the ancient principles of our 
monarchy, 139. 

Petre -C'li a few catholics, 

takes '.ive e: of affairs un- 
der H.. ii. 23'? and 7iote-f , — 

Jam(s il.'^ ii:ii;ii-:->'' of conhirrlng 
the archbishopric of York on, 241. 
and note. 

Petty (sir William), his account of the 
lauds forfeited and restored in Ireland, 

ii. 557. note. 

Philip ir. (king of Spain), his tempta- 
tion to the English to dethrone Eli- 
zabeth, i. 286. note. 

Pliilopater (Andreas Persons), his ac- 
count of ihe (“o:;:eJeraey aur.iiisi C vV.'!, 
i. 128. 7fofi..— dv pO'ing i: l:v- 

retie sovereign, 147. 7}ot.e. 

Pickering (lord-keeper), his message to 
the house of commons, i. 259. 

Pierrepoin.t( Henry, lord), hopes to settle 
the nation under Richard Cromwell, 

i. 684. — his aversion to the recall of 
Charles IL, 706. 

Pitt (William, earl of Chatham), the 
inconsistency of his political conduct, 

ii. 459. 

Pius lY. (pope), his embassy to Kliza- 
betli, i. 114. — moderation of his go- 
vernment, ihuL — falsely accused of 
sanctioning the murder of Elizabeth, 
115. ?iote §. 

l^iiis V. (pope), his bull deposing Eli- 
zabeth, i. 32. — most injurious to its 
own party, 137. — his bull explained 
by Gregory XIIL, 147. 

Place bill of 1743, ii. 427. and i/otej. 

Plague in 1665, ii. 73. 

Plan for setting aside Mary, princess 
of Orange, at the period of the revo- 
lution, ii. 233. and vote. 

PJantagenets, state of the kingdom un- 
der the, i. 4 — S. — privileges of the 
nation under the, 4. — violence used 
hy their otBccrs of the crown, 5. — 
inconsiderable privileges of the peers, 
gentry, and yeomanry, ibid. — their 
courts of law, 7. — constitution of 
England under the, 283. 520. — con- 


duct of, with regard to the govern- 
ment of Ireland, ii. 521. 

Plays and interludes, satirising: the 
clergy, i. 85. — suppression of plays 
reflecting on the conduct of the king, 

i, 369. 7iote. 

Pleadings, their nature and process 
explained, i. 6. note. 

Plunket (i'L;i;ai- ardsl-'.sh of Dublin), 
executeJ. ii. i sS, u'u; i:ifie — sacri- 
ficed to the wicked policy of th e court, 
ibid., 

Pluralities, tlie greatest abuse of the 
church, i. 210. and note. — bill for re- 
straining, 211. 

Pole (cardinal Regin.ald), actively em- 
plo3?-ed by the poj.u: in fomeuLirig re- 
bellion ill England, i. 2;). and -vue . — 
procures the pope’s coniirrnation of 
grants of abbey lands, 104. — con- 
spiracy of his nephew against queen 
Elizabeth, 115. and 7iote §. 

Polity of England at the accession of 
Henry VIL, i. 2. 

Political writings, their ii. 

460. 

Poor, the, erroneously supposed to have 
been maintained by the alms of mo- 
nasteries, i. SO. — statutes for their 
provision, ibid, and note. 

Pope, his authority in England, how 
taken away, i. 64 — 58. — his right of 
deposing sovereigns, 147. 

Popery preferred by the higher ranks 
in England, i. 103. — beeome.s dis- 
liked under queen Maiy, 105. 

Popish plot, great national delusion of 
the, ii. 119. 

Popular party, in the reign of Charles 
IL, its connexion with France, ii. 
99. 

Population, state of, under the Planta- 
genets, i. 8. and note, 

Portland (William Bentinck, earl of), 
receives large grants iVom Vfi ilium 
III., ii. 305. 

Pound (Mr.), sentenced by the star- 
chamber, i. 452. note. 

Pow'er, despotic, no statutes so effectual 
against as the vigilance of the people, 

ii. 459. 

Poyiiing’s Law, or Statute of Drogheda, 
provisions of, ii. 522. — its mo.st mo- 
mentous article, 523. — bill for sus- 
pending, 533. — attempts to procure 
its repeal, 506. 

Predestination, canon law against, under 
Edward VL, i. 10 i. 7ioie. — dispute 
on, 400 — 402. and notes. 
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Frerogati ve, confined nature of the royal, 
i. 2. — strengthened by Heniy VII., 
10. — undue assumption of, on the 
dissolution of parliament, by Charles 
I., 413. — of a catholic king, act for 
limiting the, ii. 132. — of the kings 
of England in granting dispensations, 
225. 

Prejudices against the house of Hanover, 

. ii. 416. 

Presbyterians, t.lieir attempt to set up 
a govei-nment of their cwn, i. 207. 

— erroneous use of Seripiure by, 
215. — v;-..!ns:(h..r treaty of Ne-vr- 
port as a proper basis for the settle- 
ment of the kingdom, 71 1, — deceived 
by the king, ii. 33. — remarks on 
Charles li.’s conduct to, 42. — im- 
plore Ills dispensation for their non- 
conformity, 44. 

Prosbv'terian part\'^ sujiported by the city 
of London, i. 619. — regain their as- 
cendancy, 634. — ministry solicit a 
revision of the liturgy, ii. IS. — clergy 
of Scotland, their power and attempts 
at indepondeneo, 475. — restrained by 
James VL, 479. — intermeddle again 
with public affairs, 480. — church, its 
obstinacy, 498. 

Presbyterian discipline of the Scottish 
church restored, ii. 4S3. 

Presence, the real, xeal of Henry VIII. 
in defending, i. 81. — principal theo- 
ries concerning the, 89 — 92. and noLes. 

— only two doctrines in reality, 91. 
note. — believed in England in the 
seventeenth century, 481. and 7iofe. 

Press, liberty of the, ii. 330, 331. ?iote. 

Pretender (James Stuart, the), acknow- 
ledged king of England by France, 
and aitaiirted of high tr«ason by par- 
liament, ii. 358. — has friends in the 
tory government, 386. and note. — 
lands in Scotland, and meets with 
great success, 394. — invades England, 

395 the king of Sweden leagues 

with, for his restoration, 403. and 
note. — becomes master of Scotland, 
and advances to the centre of Eng- 
land, 415. — rebellion of 1745 con- 
clusive against the possibility of his 
restoration, ibid, and note. — deserted 
by own party, 417. — insulted by 
France, 418. 

Priests, antkpiity and evils of their celi- 
bacy, i. 9 1 . 7iote t. — catholic, resigned 
or deprived under Elizabeth, Hi. — 
pensions granted to, ibid, note f . — 
0,omish, persecution for harbouring 
and .supporting, 120. — the most es- 


sential part of the Romish ritual, 121. 
— secret travels and deceitful labours 
of, ibid — unite with sectarians, 122, 

— ordered to depart from England, 
unless tlicy acknowledge the queerrs 
allegiance, 166. 

Priests and Jesuits, intrigues of, against 
Elizabeth, i. 137. — statute against, 
ibid. 

Priests (popish seminary), executed 
under Elizabeth, i. 145. — Lord Bur- 
leigh’s Justification of their persecu- 
tion, 148. — ordered to quit the king- 
dom, 152. 

Priests (Romish), in Ireland, engage in 
a conspiracy wiili the court of Spain, 
ii. 536. — ordered to quit Ireland by 
pro(‘!;,!;!i:'.: io:'!, 5.17. 

Pri'Kx (-on of Janies II.), 

suspicions attending the birth of, un- 
founded, ii. 246. and note. 

Princq)los of toleration fully established, 
ii. 413. 

Printing, bill for the regulation of, ii. 
167. 

Printing and bookselling regulated by 
proclamations, i. 238. and nolea. 

Priors, pensions given to, on their sup- 
pression, i. 73. note. 

Prisoners of war made amenable to the 
laws of England, i. 160. 

Privilege, b-vooh of, ‘neoibvr.- of pm-iia- 
meiii c()»ii!uiriwd for. :i. -q aai^h- 
ment of, extended to strangers, 430, 

— never so frequent as in the reign 
of "^Villiam III., 432. 

Privilege of parliament, discussed, ii. 
189, — not controllable by courts of 
law, 437. — important the power of 
committing all who disobey its orders 
to attend as witnesses, 439. — danger 
of stretching too far, 446. and note — 
uucontrollahle, draw's vvith it uiflimited 
l)Ower of ])unishiiient, 470. and note. 

Privy council, illegal jurisdiction exer- 
cised by the, i. 45 the principal 

grievance under the Tudors, ibid. — 
its probable connexion Avith the court 
of star-chamber, 51. — autliority of 
the, over parliament, ibid. — illegal 
commitments of the, under Elizabeth, 
234. — power of its proclamations 
considered, 236. — all matters of slate 
formerly resolved in, 348. note . — its 
power of imprisoning, 383. and note. 
— commission for enabling it to inter- 
fere Avith courts of Justice, 428. 7iote *. 

— without poAA'er to tax the realm, 
439. — of Ireland, filled with catholics 
hy James IL, ii. 558. 
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Privy-seal, letler of, for borrowing mo- 
ney, i. 244. and /.'.‘V/i-'-. 

Proceeding again.;: S!.;i:‘iO'':-:«ry and 
College, ii. 145. and note. 

Proclanuition of Henry Vli., controlling 
the subject's right of doing all things 
not uiilawfLil, i. 6. — of tlie sovereign 
in council, authority attaelic'i to, 23C. 
unwarranted power of some of those 
under Eliy/abeih, 236 — 238. — of mar- 
tial law against libels, &c., 241. — ■ of 
Jiuiies 1. for conformity, 207. — for 
suiiiinouing his first parliament. 298. — 
h<:5 "v- o ’ eojouio-N. eo lii'bd::: 

— -dCoa'vt O ‘ C>v-. O'i. O-:.',. 

UI:dv-i* C:l;''rUs i., ! Ki. 

Projects of lord William Russell and 
colonel Sidney, ii. 152. 

Propliesyings, religious exercises so 
called, i. 19G. — suppres.sioii of, 197. 
— tolerated by some prelates, ilficL 

Propositions (rlie nineteen), oiiered 
to Charles L at York, i. 556. and 
7iote. 

Protestants, origin of the name, i. 95. 
note. — iiumher of, executed under 
queen Mary, 106. note. — ine.rea;sed 
by her persecution, ihul. — never ap- 
proved of religions persecution, 122. 
note, — faith, league of the catholic 
princes against the, 136. note. — origin 
of the dillerences between, 170. — 
emigration of, to Germany, 171. — 
dislike of, to the English liturgy and 
ceremonies, 172 — 175. and nule . — 
proportion of, in 'Kiigland under Eii- 
jgabeth, 175. nafe. — favour Arabella 
Stuart’s claim on the crown, 287. 
note. — dis.senters, bill to relieve, lost 
off the tahlo of the house of com- 
nK)i.is, ii,3;35. — successio:i :u da; gt-:", 
3S4, notes. — church hy 

Elizabeth in iredaud, 527. — many of 
the wealthier families conform to the, 
560. 

l^rotcstaiitism, dissolution of the monas- 
tei'ies essential to its establishment, 
i. 74. — streiigi helical l:.y tlie distribu- 
tion of rhei:.- I’ovoiiiies, kc,, 79. — slow 
progress of, in rhe north of Kp.nia.iid. 
92. 

Protestation of' the Iiousc- of commons 
against adjoarnmoni in 1621, i. 367. 

Pry line (William), prosecution of^ by 
the star-chamber, i. 456. 

'ulteney (Mr.), his remark oji the 
standing army, ii. 423. 

’urgatory (doctrine of), abolislied by 
the reformers, i. 87. 


Puritans address Elizabeth against the 
queen of Scots, i. 138. — laws of Eli- 
zabeth respecting, i. chap. iv. 170 — 
228. — r.-pid lno;‘».:ase of uudo:' Eliza- 
beth, i: to ib:‘iiioonven;::;!(;s, 

— udihvd noi 10 ioli. 

note. — first instance of t lieir prose- 
cution, 182. — supporters atul (vpp-isers 
of, in t]>e church as id state, ihio. — 
their opposition to civil auiiioriiy in* 
the church, 185. — not all opposed to 
the royal supremacy, 186. and note. 

— predominance of, under Elizabeti!, 
1S7, and note. — prosecuted by the 
prelates, 19 i. — jiartiy supjjoried by 
the privy council, 194. — uderared to 
preserve the priuestant religion. IDiJ. 

— depirived by archbisliop Wiiitgiii. 
190. and note . — lord Burleigh favour- 
able to, 201. — libels published by, 
205. and notes — their cliurch gover , 
ment setup, 207. — dangerous ext* 
of their docnines, 20S. ■ — their sei ' 
ments on civil governmenr, ibid. ■ 
severe statute against, 213. — state 
of their controversy witli the clnirch 
under Elizabeth, 214. note. — object 

to the title of bishops, 223. note 

Elizabeth’s reported offer to, 226. note. 

— civil liberty preserved by the, 230. 

— their expectations on the accession 
of James i., 297. note. — summoned to 
a conference at Hampton Court, ibid. 

— alarmed at the king’s proceedings, 
303, — ministers of the, deprived by 
archbishop BancroiV, 394. and note. 

— character of the, 395. — dilference 
with the Sabbatarians, 396. — doc- 
trinal puritans, 397. and iwte. 

Purveyance, abuses of, i. 304. — taken 
away, 518 . — proceed ing'l of parlia- 
ment against, ibid. 303. ii. 11. 

Pyrenees, treaty of the, i. 696. 

Quartering of soldiers (compulsory), 
treason of, i. 526. 

Raleigh (sir Walter), instances of his 
flattery of monarchy, i. 277. and ?wt.e. 

— iiis oxeciirioii, character, and pro- 
bable guilt considej-od, 353, 354, "and 
?iotes. — his first success in the Mun- 
ster colonies, ii. 540. 

Ranke’s *■“ History of the Popes,” notice 
of, i. 119. note. 

Reading, a Romish attorney, trial of, 
ii. 123. 

Real presence denied in the articles of 
the church of England, i. 91. — the 
term not found in the writers of the 



1 6th age, except in the sense of “ cor- 
pora], i. 48 i. note. 

Hebeliion (northern), excited bj- the 
harsh innovations of Henry VIIL ; 
appeased by conciliatory measures, 
blit made a pretext for several exe- 
cutions of persons of rank, i. 28. — 
in Ireland, in 1641, ii. .'i-iO. 551. — 
success of the insurgents in the, 562. 

^ — of 1690, forfeitures on account of 
the, 560. 

Recovery (common), for cutting off the 
entail of estates, its oiigin and esta- 
hlishment, i. 13. 

liecnsaney, persecutions for, under Eli- 
zabeth, i. IIS. — heavy penalties on, 
under Elizabeth, 144. — annual fines 
paid for, 154. nofef. 

Recusants, severity against, productive 
^ of hypocrites, i. 153. — annual fines 
^ paid by. 1 54. uo/’e-j'. — statute restrain- 
^ ing their residence, 163. — penalties 
, upon, under Janies I., 405. 7iote, 406. 
7iote. 

lleed (alderman Richard), his treat- 
ment for refusing to contribute to the 
benevolence in 1545, i. 24. 

Reeves (John), his History of English 
Laiv, character of, i. 13. 7iote. 
Reformation of the church gradually 
prepared and effected, i. 57. — dis- 
position of the people for a, 68. — 
■uncertain advance of the, after the 
separation from Rome, and ilissoiu- 
tion of monasteries, 80, — spread of, 
in England, 81. — promoted trans- 

lating^ the Scriptures, 82. — principal 
innovations of the, in the church of 
England, 82 — 92. — chiefly in tovns 
and eastejijn counties of England, 92. 
— German troops hrouglit over at 
the time of, 93. note. — measures of^ 
under Edward VL, too zealously con- 
ducted, 94. — toleration not considered 
practicable in the, 95. — in Germany, 
caused by vices of the supei’ior eccle- 
siastics, 30. — its actual progress under 
Edward Yi., 103. 

Mejormatio Lei/iwi Ercle.suisthinn, ac- 
count of the compilation and canons 
of, i. 101. noie. — extract fi’om, 3 02. 
note. 

Reformers, their predilection for .satirical 
libels, i. 205. — for the i^Iosaic polity, 
208. note *. — of Scotland, their ex- 
treme moderation, ii. 4-76. and 
Refugees, popish, their exertions against 
Elizabeth, i. 137. 144. 

Regalities of Scotland, their power, ii. 
472. 


Regicides, execution of the, ii. 6. 
some saved from capital punishment, 
23. 

Religion, reformation of, gradually pre- 
pared and efibi i. 57. — state of, 
in England, at the beginning of the 
sixteenth century, 58. — different re- 
straints of governments on, 94. — 
Roman caTholic, alKdished m Scot- 
land, ii. 474. 

Religious toleration, ii. 333. — in:fringe- 
ment of, 410. 

Remonstrance on tlie state of the king- 
dom under Charles I., ii. 551. and 

y. 

Rciiubiicai! parry, flrst decisive proof o'f 
a, i. 638. — composed of two parties, 
levellers and anabaptists. 658. — go- 
vernment by, ill suited to the English 
in 1650, 692. — no, in the reign of 
Yllliain IIL, ii. 284. 

Eereshy (sir John), his conversation 
with lord Halifax, ii. 142. and notet- 

Restitution of crowui and church lands, 

ii. 7. 

Restoration of Charles li., remarks on 
the uneonuitional. i. 710. — popular 

joy at the, ii. 1 chiefly owing to 

the prcsbyteruins, 22. 

Revenue, .settlement of the, ii. 278 

statement of the, by Ralph, 270. 7wte. 
— surplus, in Ireland, dispute between 
the connuon.s and the government 
coneeriiiiig its appropriation, 508. 

Revolution in 1688, its true basis, ii. 22S. 

— its justice and nceessitj', 242. — 
argument against it, 247. — favour- 
able circumstances attendirig the, 252 . 

— salutary consequences resulting 

from the, 255 its great advantage, 

257. — its temperate accomplishment, 
271. — in Scotland, and establishment 
of presbytery, 492. 

Reynolds (Dr.), at the Hampton Court 
conference, i. 297. note. 

Rj chard It., slatute of restraining the 
papal authority,!. 64. — supply raised 
under, 438. — his invasion of Ireland, 
ii. 519. 

Richard HL, first ])assc:d the statute of 
lines, i. 11. 

Richelieu (cardinal, A rmand du Ibessis), 
his intrigues against England, i. 433. 
noie'\. 

Richmond (Charles Stuart, duke of), 
his marriage with Miss Stewart, ii. 
95, 

Richmond Park extended, i. 429. note §. 
i Ridley (Nichoias, bishop of London), 
i liberality of, to the princess Mary, i. 
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95. — assists in remodelling the En- 
glisli cliiircli, 98. note. — finnuess of, 
in the cause of lady Jane Grey, 100. 
— nioderation in the measures of re- 
form, ibid. 

Eight of the commons as to money bills, 
h. 91. 

Eobhers and murderers deprived of the 
benefit of clergy, i. 58. 

Eochesier (Laur. Hyde, lord), his dis- 
missal, ii. 229, 230. note '^. — creates 
great alarm, 230. and note. 

Eockingham Forest increased, i. 429. 

Eockisane (archbishop of Prague), his 
reply to cardinal Carjaval at the 
council of Basle, i. 192, note. 

Eockwood ( ), persecution of, for 

popery, i. 142. note. 

Eoman catholic prelates of Scotland, 
including the regulars, allowed two 
thirds of their revenues, ii. 47C. 

Eomish priests’ address to tiie king, to 
send them out of the kingdom, ii. 
46. and — their '^Dolicy, S6. — 
superstition, general abhorrence of 
the, 220. 

Koot and branch party, i. 534. 

Ross (Thomas), executed for publishing 
at Oxford a blasphemous libel, ii. 
486. 

Royal families of Ireland (O'Neal, 
O'Connor, O’Brien, O’Malachlin, and 
Mac Murrough), protected by the 
English law', ii. 513. 

Royal power, its constitutional hound- 
avies well established, ii. 166. 

Royalists, decimation of the, hy Crom- 
well, i. 670. aiid note. — discontent of 
the, ii. S, 9. note. 

RLunp, the parliament commonly so 
called, i. 643. and note . — fanatical 
hatred of, to the king, ibid 

Rupert (prince), Bristol taken by, i. 580. 
— and Newcastle defeated at Marston 
Moor, 58 S. — consequences of the 
same, ibid. 

Russell (admiral), engaged in intrigues, 

ii. 289 his conduct at the battle of 

La Hogue, and quarrel with the board 
of admiralty, 290. — parliamentary 
inquiry into their dispute, 307. 

Russell (lord), sincerely patriotic in his 
clandestine intercourse with France, 
ii. 101. and note. — and the earl of 
Essex concert measures for a resist- 
ance to the government, 1 52. — they 
recede from the councils of Shaftes- 
bury, 154. — evidence on his trial not 
snfficient to justify his conviction, 
ibid, and note. 


Rye-house plot, ii. 119. and note. 

Ryswick (treaty of), particulars relating 
to, ii. 300. 

Sabbatarians, origin and tenets of, i. 397. 
and note, 

Salisbury (countess of), her execution, 

■ causes of, i. 29. — not heard in her 
defence, ibid. note. 

Salisbury (Robert Cecil, earl of) ex- 
tenuates the wrongs imputed to Spain, 

i. 313. — his scheme for procuring an 
annual revenue from the commons, 
329. — his death and character, 332. 
and notes . — (William Cecil, carl of), 
his forest ainerciainent, 429. 

Sampson, the puritan, his remonstrance 
against the papists, i. 140. 

Sancroft (Thomas, archbishop of Can- 
terbury), his scheme of comprehen- 
sion, ii. 335. 

Sandys (sir Edwin), his commitment to 
the Tov'er, i. 363, 364. and note, 37 1. 

Savoy, conference at the, in 1.561, ii. 34. 

— animosity between the parties, 35. 

— conduct of the churchmen not 

justifiable, ibid.diXidi note . — only pro- 
ductive of a more exasperated dis- 
union, 36 general remarks on, 

ibid. 

Sawyer (Sir Robert), expelled from the 
house of commons, ii. 277. and notes. 

Scainblev (Edmund, bishop of Norwich), 
his character, i. 224. 

Scandinavia, colonists from, settle on 
the coasts of Ireland, ii. 504. 

Scheme of comprehension and indul- 
gence, ii. 72 observations on the, 

336. 

Schism in the constitutionay)arty under 

Charles I., 539. and ?iotes of the 

non-jurors, ii. 339. 

Schools (free), in Ireland, act passed in 
the reign of Elizabeth for erecting, 

ii. 537. 7wte. 

Scotland, uncertain succession of the 
English crown in the royal family 
of, i. 123 — 160. — its claims not fa- 
voured, 127. — puritanical church go- 
vernment established in, 209. — union 
with England brought forward, 300 
— 31 i. and jiotes. — troubles com- 
menced in, 502. and ?Jotes. — privy 
council of, abolished, ii. 366. — and 

fiotef its early state wholly Celtic 

before the twelfth century, 406. — its 

want of records, 467 its wealth, 

473 character of its liistory I’rom 

the reformation, 474 — church of, still 
preserves the forms of the sixteenth 
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century. 47o. 49G — estabiishment of 
episeopiicY in, 4S0. — could not re- 
main iadirrevout during the civil war 
in »:igiand, 4 >7. — crown of, tendered 
to Wi ilium and iMary, -193. — episcopal 
and preshyteriaii, chief controversy 
hetwceii, 495. — practice observed in 
.summoning the national assembly of 

the, 496. 7)of£ assemblies of the, 

judicioLis admixture of laymen in, 

ibid. 

Scots, the, conduct of, to Charles L, i. 
613. and notes. — coneliide a treaty 
with Charles, and invade England, 
633. 

Scots preshyterians sincerely attached 
to king Charies, i. GaG. note. 

Scot and lor boroughs, vtn-y opposite 
.species of franchise in, ii. 20C, and 
note. 

Scripture, English translations of, pro- 
scribed, i. 83. — permitted to be read, 
and prohibited, ibid, and note. — effect 
of their general use? ibid. 

Scroggs (chief justice), impeached for 
treason, ii. 144. 

Scudamore (lord), anecdote of, i. 483. 
and note. 

Seal, great, lord keeper Litiieton carries 
it to the king, i. 581. — new one or- 
dered to be made by the parliament, 
ibid. 

Seats in parliament, sale of, ii. 464. 

Secret corruption, ii. 427. — service- 
money disposed of to corrupt the 
parliament, 352. and note. 

Secret treaty of 1670, anecdotes and par- 
ticulars relating to, 80. and note. — 
differences between Charies and Louis 
as to the^mode of its execution, 82. 

Secret historical documents brought to 
light by IMacpherson and Dairy inpie, 
ii. 287. 

Sectaries, persecution or toleration the 
only means of dealing with, i. 204. 

Sclden (John), summoned before the 
slar-eliambcr, i. 383. 

Septs of the iiorlii of Ireland, liberty 
enjoyed by, ii. 513. — of 3Iunster and 
Leinster, their oppression, ibid. — 
offers made by some for permission 
to live under the English law, 514. 

Sergeant of the house of commons, au- 
thority of the, i. 268 — 271. 

Session, court of, of Scotland, its origin 
and judicature, ii. 473. 

Settlement, act of, rights of the reigning 
monarch emanate from the parliament 
and people, by the, ii- 256. — Black- 
stone’s view of, 344. note. 


Settlement of the revenue, ii. 9. 

Seymonr (lord), of Sudely, courts the 
favour of the young king, Edward 
VI., i. 38. — entertains a hope of 

marrying princess Elizabeth, ibid 

accused of trcaso.'i, .md lio-l heard in 
his defence, ibid. — wan-a::' for Iji:; 
execution signed I-y iji-oi iu-r, itdd. 

Seymour (William, marquis of Hert- 
lordhi-iarried ro iadr Arabcila 8iuar{, 

i. 350. 

Seymour (sir .Franci.s), refusal to pay 
ship-money, i. 504. and -note *f;. 

Shaftesbury (Anthony, third earl of), 
declaravlon of indulgence projected 
by, ii. 88. — fall of, and his party, 
93. — bad principles of, 129. — des- 
perate counsels of, 153. — commiited 
to tlic Tower with three oiher i>ecr,s 
by the lords, for calling in (niestion 
the legal continuance of parliament, 
after a prorogation of twelve months, 
444. 

Shaftesbury and College, impeachment 
of, ii. 146. and notes. 

Sharp (James), archbishop of St. An- 
drew’s, an infamous apostate and per- 
secutor, ii. 490. 

Sheffield (sir Robert), confined in the 
Tower for his complaint against Wol- 
sey, i. 53. and note 

Shelley (sir Richard), reluctantly per- 
mitted to enjoy his religion, i. 141. 

Shepherd (Mr.), expelled tlie house of 
commons, i. 399. 

Sherfield ( ), recorder of Salisbury, 

star-chamber prosecution of, i. 484. 
7iote. 

Sherlock (Dr.), his work entitled Case 
of Resistance to the. Supreme Powers ^ 

ii. 180. and 7iote. — his inconsistency, 
ii. 272. 7wte. — a pamphlet, entitled 
A Seco.nd Letter to a Frie?id, attri- 
buted to him, 272. 7iote. 

Ship-money, its origin and imposition, 
i. 430. — extended to tlte wiiolc king- 
dom, 434. — trials concerning, 435. 
and 7iote.s. — case of J'Limpdevi, 436. 
and note. — the king's proposal of 
resigning for a supply, 508. note \. — . 
declared illegal, 516. 

Shirley (sir Thomas), parliamentary 
proeedings on his arrest, i. 302. 

Shirley (Dr., and sir John Fagg), case 
betw-cen, ii. i.S9. 

Shower, infamous address of the barris- 
ters of the Middle Temple under the 
direction of, ii, 237. 

Shrewsbury, carl of, engaged in in- 
trigues, ii. 289. — liis letter to king 


a a 4 
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William after Fenwick’s accusation 
of him, ibid, and note, 

Shrevsbury (lady), fine and imprison- 
ment of, i. 35i. 

Sibthorp ( ), his assertion of kingly 

power, i. 417. 

Sidney (sir Philip) writes a remon- 
strance against Elizabeth’s match 
with the duke of Anjou, i. 232. 

Sidney (Algernon), receives pecuniary 
gratifications from France, ii. 103. — 
was a distressed man, 104. — his dis- 
like to the prince of Orange, ibid. — 
his conviction illegally ok-hfuuA; 157. 
note, — observations on his character 
and conduct, ibid. 

Sidney (sir ilenry), his representation 
to queen Elizahotli of the wretched 
condition of the Irish, ii. 530. and 
note his second government in Ire- 

land, excites resistitnee by an attempt 
to subvert the liberties of the pale, 
;>34. — his disappointment at the v/aiit 
o:‘ firmness in queen Elizabeth, 535, 
note. — account of the protestant 
church in Ireland, 536. 7tot€. 

Silenced preachers set at liberty, i. 162. 

7Wie f. 

Six articles, law of, on the celibacy of 
priests, i. 92. i 

Skinner (Thomas), case of, against the I 
East India Company, ii. 186. — com- | 
mitted by the commons for breach of j 

privilege, 187. j 

Smith (sir Thomas), his Treatise on j 

the Commonw'ealth of England), cited I 
concerning the star-chamber, i. 48. — ; 
his account of causes belonging to the i 
court of slar-chamifer, 53 ^“his na- 

tural son sentwitli a body of English 
to settle in Ireland, i. 540. 

Soap, chartered company for making-, 
i. 430. 

Somers (lord chancellor), puts the gi'eat 
seal to blanlc powers, ii, JUO. and note.s. 

Somers, Halifax, Witarton, Oxford, and 
Sunderland, kept out of administration 
by the dislike of queen Anne, ii. 372. 

Somerset (Edward Seymour), duke of, 
obtains a patent constituting him 
protector; discovers a rival in his 
brother, lord Seymour ; signs his war- 
rant for execution, i. 38. — deprived 
of his authority, ibid. — accused of 
a conspiracy to murder some of the 
privy councillors, 39. — evidence not 
insufficient, ibid. — inclined to the re- 
formation, and powerful in the coun- 
cil, $5, — his destruction of churches 
to erect his palace, 94 designed 


the demolition of 'Westminster abbey, 
ibid. — his lil'crality to the princess 
Mary, 95. note. 

Somerset (Robert Car, earl of), his guilt 
of the murder of Overhury examivieci, 
i, 351. 392. and 7iote. 

Somc.rville, executed for a plot against 
Elizabeth, i. 155. 

Southampton (Thomas Wriothesley) 
earl of, his estate in the New Foresf 
seized, i. 420. — his opposition to the 
statute against non-eoniVjrniists, 48. 

Southey (Roberi), his assertion on per- 
secution and toieradon in the church 
of England, i. 122. notof. 

Sovereigns, their invlolabiiin’ to cri- 
minal process examined, i. 159. — 
their power weakened by the dis- 
tinction of party, il. 455. 

S-jjain, design of transferring England 
to the yoke of, i. 46. — dislike of the 
English to, under queen Mary, 105. 
— king James’s parriality for, 313. 
and ?7e^w. -- enn-’oeS ■>:; bh 
under James 1., 332. — his nnliappy 
predilection for, 355. and 7iof.e f. — 
treaty of royal marriage with, 365. 
369. — policy of Charles I. writh, 433. 
and .'.■'-•Vv. — di-eline of the power of, 
after -.li..* ofTb-,,- Pyrenees, ii. 74. 

Speaker of rlie house of commons, power 
of. coneorr.ia 7 1 ills. 1. a V!. 

Sj'ceob. iV.-e-iv'm o!i in ;. 423. 

Speed (John), his valuation of tiie .su])- 
pressed monasteries, i. 7G. iiote. 

Spenser (Edmund), Iiis Acco;{7it of Ire- 

land, ii. 524. 7)oie i the fii’st three 

book.s of hhFaet'i/ Queen, where w'rit- 
ten, 540. 

Spie.s shoaid be lieard with g^nspieion in 
case.s of treason, ii. 327. 

Spire, protestation of, by tlie Lutheran 
princes against mass, i. 95. jiofe K 

Sports, declaration of, by James L, i, 
399. and -nolc, 475. 

Sprot, a notary, exeeured in Scoiiand for 
concealing letters, ii. 486. 

Stafford (Vdiillaru Howard), lord, con- 
vieied of tiie poipish plot, ii, 124. and 
note 

Siandiug army, without consein of par- 
liaiuonf, declaved iliegai, ii. 269. and 
77.ote. — national rc'pagiiar.ec to its rise, 
423. 

Standish (Dr. ), denies the divine 

privileges of th.e clergy, i. 58, — cen- 
sured in the journal of Henry VUT., 
59. 7iote * 

St. Bartholomew (day of), 2-: 3)0 persons 
resign their preferments, ii. 38. 
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St. Gemain’s (court of), preserve a | 
secret connection v/ itii Godolpliin and 
Marlborough, ii. 38.‘5. 

St. John (Oliver), declines to contri- 
bute to the benevolences, i. 342. — 
his .‘Statement of means for defence 
of the royal prerogative, 437. 

St. John’s College, Cambridge, non- 
conformists of, in 1565, i. 184. note. 

St. Paul’s cathedral, proposed improve- 
ment of, i. 44G. 

Sr. Piielipe, reinarkable passage in his 
memoirs, ii. 375. ?iote. 

Star-chamber, court of, the same as the 
ancient Concilium Begis, or Ordina- 
rium.. i. 40. and note. — account of the 
pov’ers of, 50. — augmented hy car- 
dinal Woisey, o2 . — original limita- 
tion and judges of the, 53. and note, 

— v. iib;'.) iho e-.>gn'/.:u:ec of fhr. 

iL'iil. — avM; re.ry avd pover", 

54. ■ ■ i'.ie vOiU’i, •..■■.v-CTi.-d I I(.T.r\ 
VIL, ibid, note C — examination of 
papists in the, 120. — security of the, 
230. — power of, 234. — instances of 
its extended authority, 349. — inform- 
ations in the, against London, 446 

jurlsdieiio'i (’.fiiie, 4:7. — caution of, 

\'\ .ii‘::!ii< r:i:iiic;*, 449. — offences 

helonglng to, 450 mode of process 

in the, 451 punishments inflicted 

hy the, ibid, and no/c.'f — fines and 
•sentences of the, 453. — corrupt and 
partial, 455. note. — act for abolishing, 1 
516. and note. — attempt to revive 
the, ii. 30, — report of committee of 
the lords concerning the, 31. 

State, council of, consists of forty-one 
members, i. 653. — tests proposed to 
the, to which onlv nineteen subscribed, 
ibid, ^ 

Stationers, company of, power given to, 
over printers and bookscilers, i. 238. 

Statute of the 15th of Edvrard II., re- 
cognising the existence of the present 
constitution of parliament, i. 3. — of 
1 ith Henry YIT. protecting pei’sons in 
the king's sej’vice, 9. — extraordinary, 
glviiig to 'i'leni’y VHL all moneys 
paid b}' way of loan, See., 23. — similar 
act reii;:isijig re, him all money.s he 
iiad suhsecpiently borrowed, ibid. — 
11 th Henry VIL for payment of ar- 
rears of benevolences, 14. and note. — 
of fines enacted by Henry VIL, merely 
a transcript from one of Richard liL, 

1 ] . — object of this enactment, Ibid. — 
of Edward 1. de doms conditionalihn.% 
12 . — revived under Henry VIL, and 
their penalties enforced, 14. — of 1st 


Henry VLTI. for amendment of es- 
cheats, 16. — of nth Henry VIL 
giving power to justices of the peace, 
ibid . — for the exclusion of princess 
Mary from the succession in 1534, 
34. — of Henry VII. concerning the 
court of star-chamber, 53, 54. and 
notes. — • of Henry VI. for compelling 
clerks to plead their privilege, 58, 

■ — of 4ih Henry VIL for branding 
clerks convicted of felony, ibid . — 
of Richard II. restraining the papal 
jurisdiction, 64. — of ILniy VIIL 
takiiig av.ay appeals to Rome, 65. — 
of ditio on the consecration of bi sit ops, 
66. — of mortmain of Edward L and 
IIL, 09. — of27t.h Henry VIIL cen- 
sures the vices of monasteries, 72. 
note. — of Henry Y II ] ., 1st Edward 
VL, 14th Elizabeth, for support of 
the poor, 80. and note. — of 34th 
Henry VIIL against the sale and 
reading of TirulaVs Bible, 83. and 
7}ote. — of 2d, 3d, and 6r.h of Edward 
VL on the celibacy of priests, 92. — 
of 2d Edward VI. against irreverently 
speaking of the sacrament, 93 — for 
abolishing chantries, 94. and note. — - 
of 2d and 3d Edward VL against 
hearing mass, 95. — of 25th Henry 
VIIT, against importation of foreign 

books, 82. note ol’ supremacy and 

uniformity, 1st of Eii/abeth, 1 12. — 
of 5th Elizabeth against fantastical 
prox)hecies, 115. ricde. — for the as- 
surance of the queen’s power, ibid. 
— opposed by Mr. Atkinson and lord 
Montague, 116. — arguments for it, 
ibid, note, — of Stli of Elizabeth on 
behalf of the bishops, 1!7. and note. 
— of 28t]i and 35th Henry VHL on 
the succession, 122. — of IMtli of Eli- 
zabeth, on altering tlie .succession, 
129. — 13th Elizabeth, against pa- 
pists, 139 — 149. — of 23d ditto against 
recusancy, 144. — of 25tli Edward 
IIL against treason, 140. — of Eliza- 
beth, commanding papi.sts to depart 
the kingdom, 153. — of 27th Eliza- 
beth for her security, ibid. — of 33d 
Elizabeth restricting their residence, 
163 . — of 13th Eliizaheth, for .sub- 
scribing church articles, 191. — of 
23d Elizabeth again.st .seditious books 
of seminary priests, wrested against 
tlie puritan libels, 205 — 231. — of 
35th Elizabeth for imprisoning non- 
conformists, 2 12. — ^iif 1st of Lhizaheth, 
restraining the grant of eeclesiasical 
lands, 223. — of 14th Elizabeth on 
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recusants, 244. vote of Conjirmatio 

Cartarum and Magmi Carta, 314.—^ 
of 45tli Edward III. against new 
customs, 318, 319. — of 34th Henry 
VIII. for court of council of Wales, 

328. note of ;34tli of Henry 

on making laws for Wales, 339. — 
of 2d and 3d Edward VI. for pre- 
serving Lent, 397. note . — of oth, 27th, 
and 35th of .Elizabeth, for increase of 
the fishery, ibid. note . — of 1st and 
3d Cliarles i. for observance of Sun- 
day, 400. note. — of 1st Edward 11. 
De Militibus, 428. note. — of 4th Ed- 
ward HI, for holding parliaments, 

615. and 7wte of 16tli CJiarle.-^ i. 

for abolishing court of star-chamber, 
&c., 517. and notes. — for determin- 
ing forests, restraining purveyance, 
amending the stannary courts, levy- 
ing troops, 519. — -of 1st and 25th 
of Edward 1.1 L, and 4th Henry IV., 
amending military service, 549. — of 
Winchester, for defence of the nation, 
551. — of 1st James I. on furnishing 
soldiers, 552. note , — of Edward iV., 
constructive interpretation of by chief 
justice Eyre, ii. 329. — of leasing- 
making in Scotland, 485. — English, 
question on their validity in Ireland, 
566. 

Statute of Kilkenny, its infiuenee on 
the government of Ireland, 518. note. 

Statutes, Irish, account of the, ii. 516. 
— English, extended to Ireland, 522. 
and note. 

Stawell, a gentleman of Devonshire, 
refuses compliance to the speaker’s 
warrant, ii. 142. 

Steele (sir Ei chard), expelled the house 
of commons for writing a pa.mphiet 
reflecting on the ministry, ii. 430. 

Stephens (Rev. Mr.), justice Powell’s 
observations in passing sentence on 
him for a libel on ministers, ii. 330. 
7tote. 

Stewart (Miss), her marriage with the 
cluhe of Richmond, ii. 62. 

Stone (primate of Ireland), his great 
share in the government of Ireland in 
the reign of George 11. , ii. 56’4. 

Storie (John), iiis committal by autho- 
rity of parliament, i. 270, 271. 

Stow (John), his library seized, i. 238. 

Strafford (Thomas Wentworth, earl of), 
character of, i. 460. and note — made 
president of the council of the north, 

46 1. — lord lieutenant of Ireland, 462. 
— his correspondence with archbishop 
Laud, 463, 464. and notes. — his sen- 


I timents and practice on ship-money, 
469. — advice to Charles 1. against 
war with Spain, 471. — his seiitimenrs 
and use of parliaments, 472. — sum- 
mary of his conduct, &;c., 473, and 
note. i’apf.'idiii. 522. and 

note . — '-s j.S'fid: 523 — 

530. and m-re. — I. is g!>\vn*nment 
of Ireland, ii. 54(>. and 7ioies. — pro- 
cures six subsidies, 549. ^ 

Strangers amenable to law wherever 
they dwell, i. 160. 

Strickland (Mr.), his attack on the 
abuses of the church of England, i, 
190, — taken from his seat in the 
house of commons, 253. — restored to 
it, ibid, 

Strongbow (earl), his acquisitions in 
Ireland, ii. 509. — his possessions di- 
I vided among liis five sisters, 512. 

I Stuart (Arabella), her title to the Eng- 
I lisii crown, i. 287. and note. — her 
unhapp}' life iind persecutions, 350, 
351. and 7iote. 

Stuart (house of), want of legal title to 
the crown, i 2S8, 2S9. and 7'iote. 
Stuart, Henry YJl, Henry VIIL, Eli- 
zabeth, and the four Kings of the 
house of, master- mo vers of their own 
policy, ii. 454. 

Stuart papers in the haiifls of his majesty, 
ii. 415. note. 

Stiibbe, his pamphlet against Eiizalseth’s 
marriage with the duke of Anjou, i. 
232, 233. 

Subsidies, popular aversion to, i. 13. — 
grant of, in 1588, 260. — in 1593 — 
1601, 263. — less frequent in Scot- 
land than in England, ii. 471. 

Subsidy, value of, examined, i. 370. 
Succession, difneuttics in regard to the, 
created by Henry's two divorces, i. 
34. — princesses aFary and Elizalnub, 
nominated in the entail afrer the h ing s 
male issue ; crewm devised to the lieirs 
of Marj’, dnc’ness of SufFoik. to the 
exclusion of tlie royal family of Scot- 
land, ibid. 

SiiiFolk (Frances Brandon, duchess of ), 
emigrates on account of her religion, 
i. 103. 7wte^. 

Suffolk (family of Brandon, duke cd’ \ 
succession of the crown settled in, i. 
123. 129.286, — title ot‘, nearly de- 
feated by Elizabeth, 127. — descend- 
ants of, living at the death of Eliza- 
beth, 291. 293. — present represent- 
atives of their claim, ibid. note. 

Suffolk (Edmund de la Fide, earl 
of), conspires against Henry VIL, 
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attainted, files to the Netherlands* 
given np by the archduke Philip on 
condition of safety : Henry YlII. 
causes him to be executed, i. 26. 

Suffolk, county of, assists in placing 
Mary on the throne, and suffers greatly 
from her persecution, i. 103. a.nd7iote, 

SuUy (due de), wears mourning for Eli- 
zabeth at the court of Jaines L, i. 206. 
note. 

Sunday, differences on the ohservanee 
of, i. 396. and note^ 397. — statutes 
for, 399, and 7iote. 

Sunderland (Robert Spencer, earl of), 
early mention of liis inclination to 
adopt the catholic religion, ii. 85. — 
his intentions, 223. Jiote. — entei's into 
secret negotiation with the prince of 
Orange, 245. — reproached for his 
conduct in the j>eeragc bill, 401. 

Supply to the crown, ancient mode of, 
ii. 192. — the commons are the grant- 
ing and the lords the consenting 
power, ibid. — ^present practice of, 194. 

Supplies, origin of the estimates of, ii. 
56. — remarks on the apijropriation 
of, 280. 

Supremacy of the church given to Henry 
VlH., i. 66. — dilficuity of repealing 
the act of, under queen Ivlary, 1 — 
I’estored to the crown under Eliza- 
beth, 1(.)9. — character and power of 
the act of, iU). — oath of, ibid. note. 
— penalty for refusing, 111. — lord 
Burleigh’s inein.orial on the oath of, 
149. — act of, iinks the cb arch with 
the temporal constitution, 170. — the 
sovereign's, rejected by Cartwright 
and the puritans, 185, — acknowledged 
by some of the puritans, 2U9. — exe- 
cutions for denial of, 214. note . — 
act of resistance of the Irish to it, 
ii. 527. — oath of, catholics murmur 
at the, 530. 7iote. — imposed on the 
com?non.«:, hy the r)th of Elizabeth, 
never adopted by the Irish parlii-meut, 
562. — resolution of commons of Ire- 
land to exclude those wlio would not 
take the oath of the, ibid. 

SaiT«..'y (Thomas Howard, carl of), 
futfie cJiargvs agai^:^i, of the crime 
of quaideriiig ihe royal arms, i. 31. — 
iguommi-'.'us iicba viour of Ins lather, 
ibid. 

Sussex (Henry Raxeiiffe, earl of), write.s 
to the burgc?Sv,'S of Varni4futh ami 
others, reqiu-.>uhg tliein to vote for 
ilic p<*rs, on he siuuild imine, i. 45. 

Sussex (Thomas RatcUifo, earl of), his 


letter concerning the imprisonment 
of Mary Stuart, i. 132, ? 20 te. 

Sweden (king of), leagues with the 
Pretender, ii. 404. 

Swdft (Hr. Jonathan), employed by go- 
vernment to retaliate on iilicdiers.' ii. 
332. 

Talbot (lord chancellor), bill to prevent 
smuggling strongly opposed by him, 
ii. 452. — his arguments against it, 
ibid, 

Tanistry, law of defined, ii. 505. — 
strong iiidiiceniem of the iiari’. c Irish 
to preserve the, 515. — custom of, 
determined to T)e void, 539. 

Tax upon property in the reign of 
Henry YIII., mode of its assessment, 
i. 19. note — discontents excited by 
it, 21. — opposed tamultuou.sly, and 
finally abandoned, ibid. 

Taxation under Henry VIII., mode of, 
i. 13. — arbitrary, under the two 
Henries, 25. 

Taxation, arbitrary, restrained by the 
petition of right, i. 391. 437. 

Taxations not attempted by Elizabeth, 

i. 243. note. 

Taxes not to be levied in England with- 
out consent of parliament, i. 31G. — 
larger iu amount in the reign of 
Charles II. than at any former period, 

ii. 51. 

Temple (sir John), his relation of the 
number of protestants massacred in 

Ireland, ii. 552. 7?.ote his MiMonj 

of the Irish Rebcifion unjiustly de- 
preciated, 553. ?iote. 

Temple (sir Ybiruim), his views of go- 
vernment, ii. 78. note. — new council 
formed In*, 131. and notes. 

Tenancy from year to year, of very 
recent b \ \ i . ii . 2 0 7 . 

Tenison, ■■■.■d-ii-ip, extract from his 
speech on the union, ii. 500. 7iore. 

Test act, dissenters give their support 
to the, ii. 92. and /totes. 

Testament Neta, 1526, translated into 
English, and proscribed, i. 83. 

Thompson (lUcliard), taken into cus- 
tody for preaciiing virulent sermons at 
Bri.'^toi, and impeached upon strange 
charges, 141. 

Thorough, a phrase used by arehbisliop 
Laud and the earl of Stratford to 
express their system of gtn-ernment, 
i. 464. ei seq. 

Tiruvlo-c (John), letter from, to Henry 
Croiinveil, i. G85. note. 
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Tindal (Williaiii), his translations of 
the scriptures, i. 83. and iiote. 

Tithes, subsisted during the common- 
^\■ealth, ii. 13. 

Toleration, ancient avowal of the prin- 
ciple of, i. V2'2. noie. — religious, ii. 
333. 710(8. — act, a measure of reli- 
gious liberty, 335 no part of the, 

to papists, or such as deny 
■ hf: 'i'r:: :i\. 330. — repealed by the 
whigs, 337. — natural right of the 
Irish, 527. 

T(>tn Tdl-lndh, a libel against James L, 
i. 361). nolo. 

To’jo.aa’i' rr.id poundnire granted to 
llenVy \Ul. by his lirs: jKn-liament ; 
mistakai assertion of Hume and 
Lingard respeetiiig ii. i. IS. note. — 
the kings right to. (lispiireci. 31)2. — 
declaratio]! in the. act for, ii. 527. and 

710 / 8 . 

Topcliffc ( his persecution of 

napists under KHiiabevh, i. 142. notes. 

T-. (scrjeant at arms), actions 

brought against him for false im- 
prisonment, ii. 443. 

Torture, use of, denied by the judges, 
i, 42G. — instances of, in England, 
427. note, — strictures on Mr. Jar- 
dine’s views of this .subject, 427. 7iote. 

Torture.?, used under the house of Tudor, j 
i. 148. and 77vfe . — under Elizabeth, 
denied by lord Burleigh, 150, 

Tory principles of the clergy, ii. 158. 
—1 firmly adhere to the established 
religion, 1.59. — party, their rage 
again.st the «pioeti and lord Oxford 
for retaining wi-igs, 394. ?ioie. — . 
ministry' aiiiKiyed b}’ the vivacity' of 
the press, 400. 

Tories, their i.uoon.sistency, ii. 306. — ill 
received at court, and excluded from 
office, 420. 

Toryism, its real character, ii. 139. — 
cardinal maxim of, ibid. 

Tower of London, hi.storieal associations 
connected with tlie, i. 148. 

Towns, chartered, their jurisdiction, i. 7. 

Tracts, political, extraordinary niimher 
published from the meeting of the 
long piirliaineiit, ii. (55. 

Trade, foreign, proclamations of Eliza- 
beth rest,ricti7ig, i. 237. — the king's 
prerogative of restraining, 310. 7iotc. 

— project for a council of ii. 308. 

Transubstantiation, persecutions con- 
cerning, i. 82. 92. — metaphysical ex- 
amination of, 92. — modern Romish 
doctrine of, ibid. note. 

Treason, consideration of the law of, as 


applied to the papists under Elizabeth , 
i. 163. 7i()te . — trials for, unjustly con- 
ducted under Elizabeth, 231. — r per- 
versions of tb.e lav/ of. under James I., 
343. note. — law of, ii. 313. — statute 
of Edward III., 314. — its constructive 
interpretation and material omission, 
315. — various strained c(ms:rueiioris 
of the, 316. — statute of sViiiiam 111., 
322. — prosecutions for under CharleJ^ 
II., disgraceful to government, 323. — 
Scots law' of. its severity and odium, 
485- 

Treasury, reduced state of the, in 1639, 

i. 502, 503. and notes. 

Treaty begun at Oxford, i. 574. — pre- 
tended, signed with France, secret 
between Charles II. and Louis XR"., 

ii. 106. — of peace broken oif and re- 
newed by the tory government, 376. 

Treaties of partition, two, ii. 309. — im- 
peachment of four lords on account 
of the, 310. 

Treating at elections, origin of, ii. 464. 
note. 

Trcby (chief ju'itiee). hi-^ conduct in the 
case of -In/lerton, ii. "24. 

Trial by jury, iis ancient establishment, 

i. 7. note. 

Trials for treason, &c. unjustly con- 
ducted under Elizabeth, i. 23*1. — of 
i{u.«seii and •Sidiu-y. ii. J53. 

Triennial bill, its eoiislirution and pri- 
vileges, i. 515. and iiofv. — act, repeal 
of, ii. 28. — and oi' the net for its re- 
peal, 21b 

Trinity, denial of the, or of ilic inspira- 
tion of any book of the iUbhi', made 
felony’, i. 620. noto. 

Triple alliance, public satisfaction at the, 

ii. 73. 

Tru.«;T estates, view of the laws relarbug 
to, 3. 344, 345. 

Tudor, house of, difficuity experien.cecl 
by, in I’aising sup-pi’es, i. 13. — one »?.f 
the most important eonstltmionni pro- 
Yisionsof,40. — ..strenu'thcned bv 3Iarv, 
41, 

Tudors, military levies under the, i. 5.>.'b 

Tunstal (("'uthbert). bishoj) of Durhanu 
liberally entejaaiiuul by Ihirker, i. 
118. vote. 

Tutchin (John), law lai«l downi by Hole 
in the case of, ii. 3>30. 

Tyrconnel (earl of), charged with con- 

. spiracy, and attainted of treason, ij. 
•540. — lord-lieutemmr of Ireland in, 
1687, his secret overtures with the 
French agents, 559. 

Tyrone (carl of), charged wiih cou- 
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spiraey, and of troason, ii. 

5-iO. 

Tyrrel (Anthony), an informer against ' 
papist!?, i. 154. note. 

Udal ( ), rriod and imprisoned for a 

iibi'i on ihe hihLops, i. liOib and Hofe, 
232. 

rister, the most enlightened part of 
« i IV hind, ii. 540. — the eohmisation of, | 
lirst carried into effect by sir Arthur | 
Ohiclie&ter, in the reign of James I., | 
ibiiL — linen manufacture first esta- j 
blislied by ►Srraiiord. 549. | 

I'ndertakers, agents I'etyeen the king j 
and il’.e narl lain *.‘ 1 . 1 1 so called, i, 339. i 
350. ‘ ^ j 

rnitbrmity, act of, p.a.-scd under Eliza- ; 
belli, i. 110. and ni>ic, — its character j 

and exieiit, 112 links the church I 

M'ith the temporal consritution, 170. | 

Union of the Uvo crowns, sovereign and ' 
court wiihdrawn by. from Scotland, i 
ii. 499. — general observations on the ; 
same, 500. 

Universities, foreign, bribed on the 
subject of Henry VIII.’s divorce, i. 
61. note. — difficulty of procuring the 
judgmeiii (if O.vford and Cambridge 
against the marriage, 70. 

Usher (Janies), archbishop of Armagh, 
his scheme for a nmderate cpl.-c<»!)acy, 

i. 534. and --model ui er.urcii 
government, ii. 1 7. and notes . — scheme 
of churcli government not inconve- 
nient or ini])rac‘ticablc, .‘14. 

Utrecht, treaty of, avginnvnts for and 
against tlie, ii. 377. — negotiati->ns 
mismanaged, 38 1. — advantages lost j 

by the, 3S2 misconduct of lords ! 

.Boiingbrdlee mid Oxford in the ma- j 
nag; rneni of it, ihitl. .38;.), note. i 

Cxhi-iOge. negotiations at, i. .'-91. and ! 
note, — rupture of the, .59 6. | 

Vagabonds, act of state against, under I 
'.Eiizah-eiii. i. 242, ;■ 

AVnc (sir Henry), his message to the 
commons, 1640, i. 5(.*9. — and Ge- ; 
Viera! 'Land^err, excepi-.i from act ; 
vif indemnity, ii. 23. — injusiice of 
jiis Cwmh-m nation, 24. an. I — ■; 

execiuivm and. characier, 25. 26. — ■ 
his commiinicaticm to the h.>rds jns- * 
tices relaiing t<.i ihe (-‘.nnexinn be- • 
tween Spain an*;, tlie disailvctcd Irish. 
anti, note. ! 

Vaughan (chief Justice), bis argument i 
with regard to the power of Juries, ■ 

ii. 175, i 


Vennev, iiisurrection of, in ii. 

12 . 

Verdict, general, *]ues1.iim of tlie right 
of juries to return a, discu^SL-d, ii, 

175 . 

A'e.simeiits of priests, retained in Eng- 
land, i. I02. — dislike of the Gennan 
reformers to, ibid. 

A'iiitoei’s* company, nncil by the star- 
chamber, i. 454. 

A’isitatious of monasteries, character 
and truth of, i. 72. 

Vote of parlianieiii, to pivvv.-i;i: the meet- 
ing of eabading oillcci’", i. and 
note, — the pm-liunicnr ilir?- .iw-d. in 
coi}se<pience, a:; ! /c-a.-. 

^’ov,■eL^.s Treatise on the order of jun’- 
iiamenfi extract from, ii. 209. i!<<ir. 

AValdegrave (sir Edward), and his lady, 
imprisoned for hearing mass, i. 11. ‘1. 

AVales, court of the council of, its ju- 
risdiction, i. 328. and note. — court 
and council abolish c:l, 518. — right of 
election extended to, bv Henry All!., 
ii. 202. 


Waller’s plot, i. 577. — oath taken by 
both houses in consetjueuce of, ibid, 
AAbiliingford House, cabal ofi form a 
coalition with the republicans, i, GSS. 
— oblige Bichard (’’romweli to dis- 
solve lus parliament. 689. 

Walpole (sir ilobcr;), reconciles the 

clmrch to tb.e I'ovid famiiy, ii. 413 

remarks on his ndmiriistratb)!), 417. 


— character of the t)pposirit.>n to Ixim, 
418. — the successors of, do not carry 
reform to the ex tent they endea v< lured, 
427. — and Pelham, condemn ihe ex^ 
cessive partiality of their masters f n* 
their Ilanov erian dominions, 4.38. and 
note. — his prudent administration, 
46.3. 


Charles IX., i. 13 

7. — his advice 

again-; eTiwy queen of Scots, 140. — 

Inu-i.iy of nis v 

q.on her, loo. — 

his enini-y to iH-;-, i 

.5;6 ami ™ 

tliC puriians. 194. — 

his disinterested 

liheraihy. 223. — ills 

letter in defence 

of Elizabeth's gt:Vei 

.'ument, 227, and 

note. 



A^alion (l>r. Brian), ejected by the 
covenam, i. 58.5. 

AVur with Holland, iulamy of tim, ii, 
.88. and noitK — betwoen 'William fU. 
and l.ouH XI A'., its ill succ-ess and 


expenses, 29' 7. — of tiie siiccess.i(in, 
iis oi'jecr. {hid. 
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Wards, extraordinary liveries taken for, 
i 15. 

Warliam (William), ai’clikisliop of Can- 
terbury, liis letter to Wolsey, on the 
grants, &e. of 1525, i. 19. note. 

Warrant of committal, form and povrer 
of, debated, i. 383. 386. 421. 

W ar'w'ick (Edward Plantagenet, earl of), 
his long captivity, attempt to escape 
with Perkin Warbeck, his trial for 
conspiracy, induced to confess him- 
self guiliy in the hope of pardon, his 
cxecaiion, and tlie probable motive 
for It, i. 25. — John Dudley, earl of^ 
a concealed pa-nst 95. note. 

Weniock, tlie lirst charter for returning 
members :■.> ii. 206. 

Wentworth iiis discussion of 

the cluirch authority with archbishop 
Parker, i. 191 — his bold motion on a 
comma ud of Elizabeth, 251 — Peter, 
his motion on the succession, 259. — 
his bold defence of the privileges of 
parliament against Elizabeth, 255. — 
examined concerning it, 256. — ques- 
tions of, on the privileges, &c. of 
parliament, 257. — committed to the 
Tower, 25^ 

Wostbnry, borough of, fined for bribery, 
i. 267. 

Westminster, ancient courts of law 
held at, i. 5 — abbey, preserved from 
destruction in the reformation under 
Edward VI. , 94. — hall, tumult in, on 
demand of a loan by Charles I., 381. 
and 7iote. 

Westmoreland (Mildmay Fane, earl of ), 
Lis forest amerciament, i. 429. 

Whalley (abbey of), Dr, Whitaker’s 
scheme for distributing its revenues, 
i. 79, note. 

Whig, and tory, first heard of in the 
year 1079, ii. 130. — their first meet- 
ing, 139. — remarkable triumph of 
the, 259. — -necessit}' of accurately 
understanding their definition, 362. 
— their distinctive principles, 363, — 
changes effected in them by circum- 
stances, 364. 

Whiggisin, genuine, one of the tests of, 

iCsiL 

AYhig party, justified in their distrust 
of Charles II., ii. 109. 

WhigvS, their influence in the councils 
of William III., li. 275. — oppose 
a gentTai amnesty, 276 hold mea- 
sure of the. 391 come into xjower, | 

392. 


Whiston, extract from his 3femoir,% ii, 
360. tiote. 

Whitaker (Dr. Thomas Dunham), his 
plan for distributing the revenues of 
tlie abbey of Whalley, i. 79. note. 

Vliitbread, a jesnit, his trial, ii. 324. 

White (John, bi.shop of Winchester), 
speaks against the protestants in his 
funeral sermon for queei: Mary. i. 1 10. 
note. 

Wiiiteiocke (sir James), cited before 
the star-chaniber, i. 349. — ’BrJhtrode, 
palliation of hi.s fhtiier’s pliancy, 422. 
note . — curious anecdote recorded by, 
701. 

Whitgift (John, archl.'ishiOp of Canter- 
bury), orders given to, concerning 
papists in Denbigh, i. 142. — his al- 
lowance of torture, 14S. ?tote. — his 
answer to Cartwright, 19S. and note. 
— rigour of his eccle.siastieal govern- 
ment, ibid. 199. and note . — Idx officio 
oath tendered by, 201. — his inter- 
cession for ITdal, 205. — his censure 
of Iaw\’ers, 212. and note"^. — his bi- 
goted sway over tlie press, 2.38, 239. 
note. — his exclamation at Hampton 
Court, ii. 482. 

Wicliffe (John), effect of his doctrines 
in England, i. 57. 

Wildman (inajor), unites tlie repuldioans 
and royalists against tlie power of 
Cromwell, i. 667. 

Wilford (sir Thomas), Elizahedi's il- 
legal commission of martial law to, 
i. 241. 

Wilkins (bishop), opposes the act for 
suppressing eonveutides, ii. 86, 

William the conqueror, capacity' of his 
descendants to the sevenreenth cen- 
tury described, ii. 454. ** 

William the Lion, statutes ascribed to 
him, ii. 467. 

William III. receives th.e crown con- 
jointly with hi.s wife, ii. 263. — dis- 
content vritli his government, 271.— 

his character and errors, 275 hi. 

goveriimeut in danger, ibid. — .lii.s dis- 
satisfaction, 282. — his magnanimons 

and public-spirited anihition, 283 

dis.solvos the convention parliament, 
and give.s his confidence to tlie torics, 
280. and 7iuics. — scheme for his as- 
sassination, 293. and note. — his mag- 
nan imou.s conduct, 297. — unjustly 
accused of neglecting the navy, 299. 
and note. — skill and discipline ac- 
quired by the troops under his com- 
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mand, 300. — aware of the intentions 
of Louis XIV. on the Spanish domi- 
nions, ibid 700,000Z. granted him 

during life, 303. — leaves a sealed 
order to keep up the army, ibid. — 
obliged to reduce his army, and send 
lionie his Dutch guards, 304. — his 
conduei, V iih r-L^ard :o the 

Irish ikrh 1;, ifi-v :i= '0. r-./... — nnpo- 
pulaihy o:‘ liis ;i>;r:!'it):;; 3u7. — 
his conduct -with respect to the two 
treaties of partition, .309. — his supe- 
riority over ihc greatest men of the 
age, 310. — improvements in the 
Knglisi'i coiistiiution under him, 311. 
— jiis sti-tuLO 01 Treason, 313. — liatred 
of the lories Ui. 341. — distinction of 
tlie cahinei from the privy council 
(luring his reign, 3 --G. — reseiwedness 
of bis disposition, .j 49. — his partiality 
to Bentlnck and Iveppel nor consistent 
Nvirh The good sense and digniry of his 
character, 351. — iiitluence.s meinhers 
of parliament by bribes, 3o'2. — refuses 
to pass a. bill for rendering the judges 
independent, 3,57. — truly bis own 
minister, 454. — never popular in 
Scotland, 496. — the only consistent 
friend of toleration, ibid, and note. 

Vrillianis ( ), his prediction of king 

James's death, i. 343. note. — Dr. 
John, bishop of Lincoln, suspicion 
of corruption in, 389. nole, — fined 
by the star-chamber, 454. — made 
lord keeper, 458. — suspected of po- 
pish principles, -189. note'f. 

"Wills, fees of the clergy on the probates 
of^ limited, i. G4. 

Winehester, statutes of, on defence of 
the nation, i. 5.51. 

AVines, clut'-s imposed on their imijort- 
ation, i. 318. vote. 

Visbech castle, factions of the prisoners 
in, i. 166. 

V'ithens (sir Francis), expelled tlm 
house of oonimons, ii. 141. 

Woad, proclamation of Elizabeth, pro- 
hibiting its cuiture, i. 237. and note. 

■\Volsey (cardinal Thomas), his motion 
for a supply of 800,00i)7. to he raised 
by a tax on lands and goods, i. 1 7. — 
opposed by the coinmcms, ibid. — cir- 
cumstantial account of this transac- 
tion, IS. and 7(ote. — his arhitraiy 
iiiodt!S Of raising money without the 
intervention of parliament. iS. — 
loiters to, concerning, 19. ?iote. — 
ol)lo(]uy incurred by these measures, 


01 . — estimate of his character, 22.-— 
articles against him never intended 
to he proceeded upon by the king, 23. 
7iote. — cause of the duke of Luck- 
ingliam’s execution, 27. and note. — 
augments the authority of -ilu' court 
of star-chamber, 52. — vigid in re- 
straining the turbulence of tlie nobi- 
lity, &:e., 53. note . — Lulhcr's ailack 
on, 60. •note'^. — a deleauto oi' Clement 
VII. on Henry Vni.'s divoree, 31. — 
increases the fees of ihc clergy on 
wills, 64. note. — his reforniation and 
suppression of the monastic orders, 
70. — did not persecute, but pro- 
scribed heretic writings, <S3. 

Wool, &c. ancient unjust tolls on, i. 319, 
320. note. 

Wotton (sir Henry), his palliation of 
impositions, i. 340. note 

Vy^orcester, victory of, its coiiscipicnccs 
to the future power of Creauwcll. i. 
654. 

Wright ( ), his case of conscience 

and confinement, i. 144. 7iote. 

Wright (Mr. Tiumias), notice of his 
edition of *• .r.eitovs relating to the 
Suppression of Monasteries,” i. 72. 
'note. 

Wyatt (sir Thomas), insurrection of, 
i. 108. note, 

Yelverton (Mr.), his defence of the pri- 
vileges of parliament, i. 253. 

Yeomen of the guard, establishment of 
the, i. 550. 

Yeomanry of England, under the Plan- 
^ gjgenets, described, i. 5. 

York, conn eil of, summoned, i. 511. and 
note % 512. 7U)te. 

York (James, duke of), protests against 
a clause in act of uniformity, ii. 39. 

— siivspected of being a catholic be- 
fore the restoration, 43. and note. — 
his marriage with lady Anne Hyde, 
59. and note — converted to the 
Romish faith, 79. — particulars re- 
lating to Iiis conversion, ibid, and note. 

— always strenuous against schemes 
of comprehension, 86. — obliged to 
retire from the ofiice of lord admiral. 
92. and note '^h — dangerous enemy of 
the constitution, 95. — his accession 
to the throne received with great 
apprehension, 125. — engaged in a. 
scheme of general conversion, 127- 
— ^i*es(dved to excite a civil war ratb.er 
than yield to the exclusion, I.'IL — 



plan for banisliing Iiim for life, 134* 
and — liis unpopularity among 
tile luiddlii'jg classes, 130. — bis tv- 
. niuny in Scotland, 4SS. 

York (Philip, second earl of Hard’svick), 
bis account of the lories in 1745, ii. 
416. note. 


Yorkshire, levy of ship-money rcf’ts.rd 
in, i. 505. 

l?ieal, religious, in Scotland, its furious 
effects, ii. 475. 

Zuingle (Ulric), his bcdief concerning 
the Lord’s Supper Uv-arly fatal to rlie 
reformation, i. 90. 
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